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A glance at this list will show that the Acts 
touched are those that are of frequent use m 
civil and criminal coarts Each Act except the 
few maihcd to tlio contrary will be fullv annotated 
on the lines indicated in "Nolunie I Volume V con 
tains beside the Ci\il Procedure Code only those 
Acts which are of nsc to High Court practitioners 
Each Act will have a separate ludex and table of cases 
and 'Will be sepiratelj paged 

Each volurae will oonsLst of about 1 QOO pages and 
will be published at the rate of oue every three 
months The paper on which the volumes* will be 
printed and their size ensnre that Civil practitioners 
will be able to carry about the miniature library of 
law in their ^ckets The thing will be much easier 
for Criminal Court practitioners The utility of a 
work ol tbis kind if properly done is obvious Ao 
one has tho facil ty means or inclination to walk 
about withrthe large commentaries ou the various 
Acts and no lawyer cau be certain what section 
or ruling will be cited against him or what point he 
maybe called upon to meet Many a good case has 
been spoiir beennse a point raised suddenly has 
not boon met volumes containiog all the 

pertinent decisions will place fcii*s uter^ly at the 
flngers ends of every practitioner The cost of theso 
volumes is about iho same as that of buying tho bare 
Acts from tho Government Press and about a tenth 
of that of tl e larger commentaiies on only a few of 
tho Acta In. arldtfcion to this aanotationa on most ot 
these Acts are not procurable 

A word about the plan of tho work will not be 
out of place Most of tbe Acts in tbei Anglo Indian 
Code are taken from rules of English law with 
variations more are less pronounced In annotating 
care has been taken to ascertain the exact rule of 
English law at the date when it was laid uiideh 
contribution by our legUlatnre and to seo how that- 
rulo differs from tho jmrtienlar section under com 
roent and in the light of this to find out whatTdLhsb 
decisions aro applicable J>ectsion3 of onf„nigh 
Courts chartered and anchartcrcd»*<have of course 
been cited So that the notes embody the current 
Indian law with so mneh of English law as is 
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applicnWe to this country Indiscrimmnte citation 
of Fnglibh cases is dangerous both to the party 
citing and to the opponent for our sections were 
based on the law as it was understood at the date of 
their enactment and it docs not follow that they 
are flexible cnougb to embrace all its later doae 
lopments-ud aariations These volumes, it is hoped, 
will show at a glance the position of Important 
English decisions with reference to our Code ^Vher 
ever possible the cases on which the sections and 
illustrations are groundwl have been traced and noted 
In many instances, illustrations based upon English 
cases indicate the aiow of the leg)stature m respect of 
the enactments to which they are annexed and by 
following up the history of these coses in any of the 
w cll recognised Digests or Indexes one can post one s 
self np easily 

Tho senes is a aery important and costly venture 
lean without the fear of contradiction, say that it 
IS unique and that there is no compilation which 
brings the current law m everyday use into such 
c small compass and places it m such easily portable 
form It must also bo remembered that tho notes are 
not scisso) and paste work but contain an intelligent 
account of tlio case law, with every point prominently 
brought out I hope that the profession will appre¬ 
ciate the effort and most of its membors will have a 
copy in their libraries for daily use 

High Court 1 
March 31st, 1010 ) 


M L AGAR^VALA, 
Bar at Late 
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ACT No II OF IS99 
The Indian Stamp Act, 1899 

[As amende to June 1907 ] 

Passfd ni THE GoiERvon General oi India is 
Council 

licceiced the (jocernor General s assent on the 
27(k January 1S99 


An Act to consohdate and amend tl e Law 
rclatin9 to Stamps 

HEi LAS It IS expedient to consolidate and 
nraen 1 the law relating to Stamps It is hereby 
enacted as follows — 


CHAPTER I 

PrELIMJSARY 

Short tUe «ifnt 1 (D This Act may be 

and comaenctment called the Indian Stamp Act 
1809 

(2) It extends to the whole of British India 
inclusne of Upper Banna British Baluchistan 
the SantUal 1 irganas and the Pargana of 
Spiti and 

(3) It shall come into force on the first day 
of Jnlj ISOft 
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S 2 of tlie old \ct has been lepealed—See the 
General Clauses Act (\ of 1897) ss 6 8 and 2-* 
The repealed section (as partiaUv repealed by Act 
XII of 1891) ran as follows — 

2 Sal mg o/things done wilder /onnerAct — 
411 rules made under the General Stamp Act 186-1 
and then m force shall eo far as ther are consistent 
afith this Act be deemed to ha^e been made here 
under And all references made to the General 
Stamp \et 1869 in enactment^ passed subsequently 
thereto shall he deemed to be made to this Act 

The eailieat btampenaitments were ilad Reg \1U 

of 181G Beng Reg XII of 18^6 and Bom Reg \b HI 
of 1827 These were foU iml bi Beng Bee. *1 nf 
1828 ■VIII of 1830 lU ol 1831 XU of 1831 and 
Beng Reg X < f 1829 

411 these were lepealcd In 4ct No 2C of 1800 
which was amende 1 bj Act No 40 of 1860 and Act 
No ol £ 1860 This Act consolidated and amended 
the stamp laws mcludinc the law of court fees 

These Acts were repelled b> /Vet X of 180^ wind 
consolidated and amendetl the law relating to stamp 
duties including the law of coiut fees 

This Act was amended bj Act No 18 of I 860 and 
Act No 20 of 1807 

4ct No X of 1862 wasrejiealed so faras the Stamp 
law apart from the law relating to court fees was con 
cemecl In Act No 18 of 1869 and bo far it related to 
the law about couit fees b> Act N ) 7 of 1870 which 
aho repealed Act No 26 of 1SC7 and Act No 18 of 
18 Cj Section 5 of Act No 36 of 1867 was repealed 
b> Act No 18 o£ 1860 

Act No 18 of 1S69 was rej lace 1 by Act No 1 of 
1879 which was amended by Act No 1 of 188S Vet 
No 5 of 1888 Act No 18 of 1888 Act No 20 of 1890 
Act N^o 12 of 1891 Act No 6 of 1894 and Act No 13 
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The present Act Ivo ^ of 1899 superseded •Vet No 1 
oi 18"9 TV til all Its amexidments It has m its turn 
been amended by Vet Ivo 15 of 1904 Act Ko o of 
1906 and Act A I of 1910 

Defin ODS unless 

° there !« some thing repugnant 

m the subject or context— 

(1) Banker includes a banl and any 
person acting as a hanker 

(2) Bill of exchange means a bill of 
exchange as defined by the Negotiable Instru 
ments Act 1881 and includes also a hundi 
and any other document entitling or puriiortmg 
to entitle any person whether named theiem or 
not to payment by any other person of or to 
dran upon anv other person for any eum of 
money 

In the old Act the definition of bill of exchange 
Tvas merely the BtU of exchange includes a hund 

(3) Bill of exchange payable on demand 
includes—(a) an order for the pay ment of any 
sum of money by a bill of exchange or promis 
sory note or for the delivery of any bill of ex 
change or promissory note m satisfaction of any 
sum of money or for the pay ment of any sum of 
money out of any particular fand which may or 
may not be nT"ailable or upon any condition or 
contingency which max or may not be perform 
ed or happen 

Qj) an order for the payment of any sum of 
money weekly monthly or at any other stated 
periods and 

(c) a letter of credit that is to say any ins 
truinent b% which one person authorizes another 
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to gu e credit to the person in whose favour 
it IS diawn 

(4) Bill of lading includes a ‘ through 
bill of lading but does not include a mate’s 
receipt 

In the old \cl, the definition o£ bill of lading " 
was as follows 'Bill of lading’ means any instru¬ 
ment signed by the owner of a vessel or his agent, 
acknowledging the receipt of goods theiem described, 
and undertaking to deliver the same at a place and 
to a person therein mentioned or indicated ’ 

(5) Bond includes— 

(a) any instrument whereby a person obliges 
himself to pay money to another on condition 
that the obligation shall be \oid if a specified 
act IS performed or is not performed, as the 
case may bo, 

(b) any instrument attested by a witness, 
and not payable to order or bearer, whereby 
a person obliges himself to pay money to 
another, and 

(c) any instrument so attested whereby a 
person obliges himself to deliver gram or other 
agricultural produce to another 

In the above definition of ‘bond ’ the word 
“includes ’ has been substituted for the word 

means ’ 

(C) “ Chargeable ’ means, as applied to an 
instrument executed or first executed after the 
commencement of this Act chargeable under 
this Act, and as applied to any other instru¬ 
ment, chargeable under the law in force in 
British India when such mstniment was exe¬ 
cuted or, where several persons executed the 
instrument at different times, first executed 
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The words, “after the comraeucenrent of this 
Act have been substituted for the wonls. “ after 
this Act comes into force ” 

(7) “Cheque” means a bill of exchange 
drawn on a epecified banker, and not expressed 
to be payable otherwise than on demand 

(8) ‘Chief Controlling Rcveniie-autborily’’ 
means— 

(o) in the Presidency of Fort St George and 
the territories respectively under the adminis¬ 
tration of the Lieutcuant-Go%Clnors of Bengal 
and the North-Western Protmccs and the Chief 
Commissioner of Oudh—the Board of Rc'enne , 

(6) iQ the Presidency of Bomlnv, outside 
Sindh and the limits of the tonn of Bombay— 
a Revenue Commissioner 

(c) in Sindh—the Commissioner , 

(d) m the Punjab and Burma including 
Upper Burma—the Financial Commissioner, 
and 

(c) elseuheie—the Local Government or 
such ofiicer as the Local Government may, by 
notification in the official Gazette, appoint in 
this behalf 

la cl (<1) the fiuoleil words are new 

lu cl (e) after the words “appoint in tins be¬ 
half, ’ the words “ bv name or iti virtue of his office," 
liav e been omitted 

(9) “Collector”— 

'n) means, vvithin the limits of the towns of 
Calcutta, "Madras and Bombay, the Collector of 
Calcutta, Madras, and Bombay, respectively, 
and without those limits, the Collector of r 
district, and 
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loan ox an existing or future debt or the per 
forroance o£ in engagement one person trans 
fers or creates to oi in favour of another a 
Tight ovei 01 in respect of specified propertj 

(18) Paper includes vellum paicliment 
or any other material on which an instrument 
may be written 

(19) Policy of insurance includes— 

(a) any mati ucaent bj which one person in 
conaideration of a pieiuium engages to indem 
nify another against loss damage or Inbilitj 
arising from an unknown or contingent event 
(h) a life policy and anj policy insuring 
any person against accident oi sickness and 
‘ any other personal insurance 

In the afiove dehoitioD of policy of insurance 
the word includes 1 as been substituted f r the word 
means In c! (b) the quoted words are new 

(20) Policy of sea insurance or sea 
policv — 

(a) means any msurauce made upon any 
ship or aessel (whether for marine or inland 
naaigation) or upon the machinery tackle or 
furniture of anv <»hip oi vessel or upon any 
goods merchandise or property of any desciip 
tion wbatevei on board of any ship oi vessel 
or upon the freight of or any othei interest 
which maj be lawfully insuied m or lelating to, 
any ship or vessel and 

(i) includes any insurance of goods mei 
chandi-^e or property for any transit which in 
eludes not only a sea iisL withm the meaning 
of clause (n) but also any other iisk incidental 
to the transit injured from the commencement 
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of the tnnsit to the altiimte de‘?tin'»tion co^orcd 
br the insurance 

Where 'in% person, m con'sideration of ain 
bUm of moncj paid or to be pud for idditioinl 
freight or otherwise agrees to take upon him 
self am risk attending goods merchandise or 
property of am description whatever while on 
board of any ship or \essel or engages to in 
demuifv the owner of am such goods merchau 
dise, or pioperty from any risk, loss oi damage 
such agreement or engagement shall be deemed 
to bo a contract for sea insurance 

In the former Act the definition of policv of sea 
insiiraace wis inclndc<l in the definition of policy 
of uisurnnco and was immediately nftei s ilvchuae 
(c) of the nesem cl (19) nnd ran thus Ii(ie 
policy of ineurmce) lochides also a j ohc\ of »ea in 
aiirance siiclia puhci (a; meaning any insuranceinaile 
upon any ship r vessel &c The rest of the werda 
are in sub clajscs(a)and (i) and in the lastpua of 
cl (20) except die quoted vrorda whicli aie new 

(21) Power of attorney includes any ms 
trumont (not chargeable with a fee under the 
law relating to court fees tor the time being m 
force) empowering a specified person to act foi 
and in the name of tbe jicrsoii executing it 

In the definiti nof power-of-atlc rney tie [lotel 
word includes has l«en substituted for the word 
means the [noted words for * and ’ after act 
are new nii«l tl e qiuitcd won! name has been 
substituted for stead 

(22) Promissora note means a promissory 
note as dcfiiK 1 ti\ the Vegotiablo Instrununts 
\ct 18S1 

it also niclndcs a note promising the pa\ 
incnt of am sum of mniiea out of am particular 
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fund ^vhich may oi may not be available, or 
upon ail} condition oi contingency ivhicli may 
or may not be performed or happen 

(23) ‘ Receipt” mdades any note, memo¬ 
randum oi wilting— 

(а) wheiehy any money, oi any bill of ex¬ 
change cheque, or promissory note is acknow 
ledged to ha\e been received, or 

(б) whereby anv other moi cable property is 
acknowledged to bare been received m satis¬ 
faction of a debt, or 

(c) whereby any debt or demand, or any 
part of a debt o\ demand, le acknowledged to 
haie been satisfied or dischaiged, or 

(d) which signifies or imports any such 
acknon ledgment 

and whether the same is or s not signed 
with the name of any person and 

In the defimtion of ‘leceipt the italicized word 
includes haa been aubatituted fox the word ‘ meaoa " 
The definition of the word * echc<lule ’ has here been 
omitted,—See the General Clnu^es \ct (\ of 1897), 
s 3 

(24) ‘Settlement' means any non testamen¬ 
tary disposition m wiiting of mo\cab]6 or im- 
moieable property, made — 

(a) in consideiation of mairiage, 

(?;) foi the purpose of distributing property 
of the settlor among hia family or those for 
whom lie desnes to provide, or for the purpose 
of piotiding for some person dependent on 
him, or 

(c) for any religious or chaiitable purpose 
and includes an agreement m writing to 
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make suck fl disposition, “and, wliere any such 
disposition has not been made in writing, any 
instrument recording, whether bj uay of de¬ 
claration of trust or otbernisc, the terms of any 
such disposition “ 

The definitions of “ \essel,” and of " written ’ and 
'* writing ” liave here been omitted - See the General 
Clauses Act (X of 1897), s 3 

The following section of tlie old Act has also been 
omitted [see the Geneial Clauses Act (X of 1397), 
8 3 (48)1 - 

4 Schedule to be read as part of Act—The 
schedules and ererj ihing iherein conlaiaed should bo 
read and construed as part of this Act ’ 

1 Bills of exchange.—See s o Neg Inst 
Acl This definition IS much more eTlensne tlnn the 
the one in ^ct ho 1 of 1870 It includes s bujidi as 
uniler the repeaUd \ct and sn\ other document en* 
titlini, or purporting to eniule anj person, whether 
named tliereiii or not, to pajmeiu by anj other person 
of or to draw upon anj other person for, au> sum of 
monev ’ A foreign liond paj able to bearer will come 
within this definition So <lo stocks and scrips i 
letter addressed bj \ to C that he will be lesponsible 
to C if he would allow B to draw on him C to the extent 
of a specified sum of mone^ is within tJie definition 
A direction giaen b\ a master to his sonant for the 
pajinent of inone\ lic!«n„mg to the former m the hands 
of the latter [«««<< un«h i the rej caleil Acl Duhrant v 
FiiUch (IN " B 141)1 or a letter cn to tore- 
cone painieiit of the writer’s money m the hand of B, 
or a letter authorising A to draw on the writer s banker, 
is a bill of exchange as here defined 

2 Bill Of exchange payable on de¬ 
mand—See S 19 \pg Ins Act fordefinitionaccnitl* 
ing lo that Act This definition includes that (if, is 
parable on demand when no time is specifietl for pa\- 
inent) and the m*tniments mentionetl in clauses (n), 
(h) and (e) 
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It emljnce*. flie Idlo^Mn?; — 

(1) V bill f excli^nge m vrliicli Qu time is specified 
foi pajmcnt 

(2) Vn order for the pnsment of auv sum of mone) 
bs ibiU i ex{li'm-»e«rpiomissory note For insttnt:? 
an idei t V t Bus ’00 In metiis of t biH of 
e^ohau^c t q n cheque or i promis«oi\ note 

fo) \ii oidei foi the delneri of am bill of ox- 
chnnqe i j i mi soi\ note m sathfactioti of tm sum 
of moIle^ 

(4) Vn ordei foi the pat meat of aut sum of motiev^ 
out of am particuhi fiiml uliichmat or maj not be 
available Under the Negotiable Instuiments Vet m 
Older to pat a sum of Tnone> out 1 1 *v particular futvl 
w not a bill of ctchanqe 1 or stamp purposes it is 
(j) An onler for the pajnnent of au^ sum of money 
upon auj condition or coimngeuc) which mat or mar 
not be 1 cifoiiuMl or happen The same lomMks appK 
ijP>' i«o?iiVfiSn*fAtrpaji«en<a/ usj •.tS msnej 
wceklt moutlily or at any other si itecl periods 

(7) V letter of ciedit tc anj iu«tminentbj wlndi 
one peiaon autUori'es another to s«te ere bt to the pej. 
son m uhoso f ucmr is it dintrn 

If a Iliuidi IS onsinallt drawn pajahle after ^ 
staled time it d ie« not Ijccome one paj able i n demand 
b> the holder cuttms; out or remotm" the rrmds 
feriine; f I the time hxetl for {njinent VaUnppa \ 
il/n/ifi»ime 1 Ji7ia*»n» 'll! IWl 

5 Bill of lading. In \ct 1 of 1^79 a bill f,f 
ladiii:? u as defined ns ‘ anv mstrument signed hj the 
owner of a i cssel or his a^eiit acknouledi,ing the i? 
cpq t of „noi\s tberem described nnl undertaking to 
deliver the same at a place atul to a tersem therein 
inentionrl ir iiihcaltd This deliuKion uill siiU 
boU gcxi \'vnt\» the moiliticafi m that a through bill of 
ladin^ IS iQchi led and n mates receipt is excluded 
See '‘(1 (' 907 
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) Bond. 1 I 

I < I II I , ' 

I I ' I " ' 

I I \ I I HI I t I il '• 

I \l Miv I I I I i( I I I I 

,, U I , . tl . I I I I 

. 1 , urn f I. . X . ,..f . 1. I 

I I I i II b » I. . .Mil II I I I I UII ! > \ 

tl I I ’ I HI Kill »l I II I I I It - t 

ri.ui il I )u III II I II n I r ii 111 I I II II I I \ ilii 

! nil 11 il libl I ..tint I iii fuiui I i iiit ik liv 

till I lilt. I ht I Inn t liini'* If I rtlut ili< > luli )ii.r 
fr 111 till. is pii III < - r In') l>li_ tti lit 1- I I) nil 

(i) Cl< (A) /'ill iM »(/ Il must In I I I It limit 

I i »i 'll 1/ ( iikI u t <)i.li\< It >f u •oil'-’ tilt I l>lu III 11 t<i 
bee met 1(11 n till ] Ilf iiiii'iiK 0 i n n 111 f i in iik c of 
an (c/ : ind ii tin iIk lin|>|«Diiu <» u n lu] | ■ niOn 
a c(iitin^ti»\) 1 r* miv•.toii»\ lU Imit II but if A 

bhf ultl'ji^n for U on 1 <htt tin ulili^ili ni would 
behold 1 Ills I't .1 iKind, M?!*/?c/cr<!wcc 1 • W U m 
But if A bid promiseil to delncr 1<H> m umds of ^nm 
undei the Kinie ciicumst'inces, ii \\<iuld not li i\e been 
1 bond eiiber under Cl (a) or Cl (c) bo if A inonusoi 
to piv IJ KKI Rs but the obhgntion is to become loid, 
if T ship comes to port on civen dite tt is not i bond 
An asreement to do a pirticular act e fj to sen e for 
a term the breacli of wJiicli is to be compensated for in 
damages, is not a Ijond, Gwliome v Siibnl, ft O 284 
eien iliougli a fited sum is made jmablc in case of a 
breacli, Vad 12 Co r I2u*l, 14 il lb These two deci- 
aions are cases of coTenants tlie performance of ovliich 
a\as secured by penal clauses The distinction between 
these and a penal bond pomted out at p 2hG of 8 C. is 
not very clear, and no reason is assigned for the deci¬ 
sion m'l4 il 18 (p 20) Stuart, O J , took a simi¬ 
lar aiew m ffe/ereiiee, 2 A 654, but was ovemiled 
by four judges The reason giaen by Stuart, C J , at 
r coo, that the defimtion m Cl (a) onlj' applies 
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4 Bond.— The-ulMittiii n f tlu w nlinclulcs 
f r mean-' iinkc'» tlu I hnui n wi !t r in I “li 'vs ihit 
the n is nnt etlutstnc Jn rr \ inlaii b ( 

4 (1 I IS wl at IS cilldl I |i. 11 / In n I r Ik n 1 

jr i-cr Cl (/ is«hitii tillcil i «Mi;fe Ik tni nn'l 
Cl (c is I 1 inuiun f tint *'ime tin lidmiti u is 
n t 1 xhiii ti' c i Ik n 1 It uiu n ui ) lu"iti n In < no 

I>ers. 11 as iin t\ f r an tl cr citln r tint 11 si ill j i\ i 

rert ii« sum i / m n<t r jirS na i ctriiin n l> r 1 
Ixin I f orrolK nti ii m 11 liti uil Ik ti I l,i inltii b} 
llie lol t r in i b ii I In nlndi 1 h cirnlxntis tho 
fn..inal bliciti u i i Ik n 1 f ri lief (i Ik ii I I > the 
irmcijal dibt r «.rinu<l in fi\ ur f iduti nor bj 
nl K-h the debtjr bin I hnnstlf t» rtlievc tlu ciiiti ner 
(rc ta tlu c nsc (11011 ts f his bluiti n) is » Ik ml 

{«) Cl. (a) lemllonl It inu<t be f r | ivniint 
i f mone*/(itid n t tiilnon f^KsIs) tho bluiti n t 
bee met il a tlu leif rmiin rn ni tf iniuco f 
an let (and ii t ii tin I il | tniii.., i n ii I j | ii i 

accntin^en ) \iiiiiissi ( i\ U Imii II but if V 

(•hould si^Ti f r II n a ^.iicn ditc the obliflifmn would 
boioid 1 Ills is a liond *-c<. Reference 11 U 11 j 1 
But if A hid I r mtsetl i delner 1<X» miimds f f,nm 
under tl e slim tiieiimstincos ii w uIl n thno been 
1 bund either uii ier Cl (<i) tCl (c) So if A i romisea 
t 11\ 13 ItX) Rs hut the obli^iti a is t I ecoaio \oitl 
if 1 ship comes to 1 rt nj,i\endatc it is not i bond 
An asreeraent t ulo a pamcvilir act eg to fccr.e for 
a term the breicli of nhicli is to be compen^tod for in 
damages is not ii bond Gtsljome \ Stibal 8 0 2*4 
e\ en though i fixetl sum is made pij iblo m cise of a 
breich Mad II Co \ Riet 14 31 18 These tnodeci 
sions ire cases f covenants Uie performance of which 
was secured bj penal clmses llie distinction between 
these and i penal bond pomted out at p 2SC of 8 C is 
not ven clear and no reason is assigned for tho deci 
Sion in 14 il 18 (p 20) Stinrt C J took a simi¬ 
lar new in Reference 2 \ C54 but was overruled 
by four judges The reason giien byStunrt C J 
p GGO tint the defimtion m Cl (a) onli n 
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inverselj to the ci^e of a co>eii'mt w ith t penal clause 
seems to be the coiiectone t Shtrccve, 

7 B L R 51U a decision similai to that in SC uas 
gnen 51 Justice Stiaiglit one of the fne judsces 
who osennled the Chief Jnstice in 2 V Gj 4 doubted 
the correctness ot this rnlin * in In )l Gapaj 9 ^ 
585 

(iv) Clause (b) — Ahunlmwlei this clause inU't 
be distingui'hed from a pn>nii'»v>n note If the instru¬ 
ment IS payable to otdei or lieaiei it cannot be a bond 
but if it IS paj able u \ itinia heeithei a promissory 
note 01 a bond lie questuii then tin ns upon the 
definition of the term pitim'sorv note and whether 
It i-v attested oi not S« sulisectvcm 22 If au m 
stniment paiable to \ tiould come within the 
definition of a | lomisson note as gnen m sub-sec (22) 
and IS attested a witness oi witnesses it is a bond, 
VodkUv bitaiiivt 29 B 82 fieference 8 JI 87 Dol 
krt8hna\ Ooimd 8B 297 \(iUanchand \ Kaxji B 
P J (’87) 302 8ftftua \ Uiisa 9 Bom L R lO"-! 
On the other ham! j j lomisson note payable to oicler 
or bearer will not become a bond because it is attested, 
liefcrenee 8 51 S7 

The fact that the paities call a Ixnid a promissory 
note as in 8 D 297 or tluit the eutrr is in a Khato, 
as in B P J (’87) 302, is immaterial 


dtfesfed—I he mere fact that the scribe of the 
document notes on the face of it that the document 
was correct and was written b\ lum will not make it 
attested, Referfnce, 17 A 211, DuUahk i liahxnan, 
14 B 511, P R (02) No 14 

Promise to paij —There must be a piomise to paj 
A mere acknowledgment containing provisions for 
interest and not containmg an etpres.. promise to 2>a\ 
19 not a bond though n i, attested b\ witnesses Re¬ 
ference 10 51 15S ffe/«cnc«. 13 51 147, JZiialaZ v 
Q L, 22 C 757, but see P R (’03) No 35 The 
(.hiecH ^ BaWeo. 2 N -5\ P 453 (where there was a 
I'nmnse to pay and attestation but not the signature 
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of tlie Ijorrowcr) An asrcement to lend inoiiev does 
not create nn obli?at«on to par moticx wiilnn tlie 
meanint; of 1111“ clau-^e, Wi<rrtrrf/i/i/, We . Co v 

IJ 4iC 

To pay vionfi/ —'I he •■uiii new! not he mined Ati 
acreement to |>a\ nil snch Mtms a** micht he -pent iii 
a litigation IV, if itte-tei! n Ixind, f'/v'idm ^ Sinth^ 

9 C W’ N eexu See alv> //anichandni \ /)/ioiidoa 
"Bom L. R 929 Nee aWi/?<*/<rcnee 1" M 19! 

A vtipulation added l« the footofndtwl tint the 
exeeuUni vlnll return t«opromi«von luitev ilepovit- 
ed with liini when a cert mi liou'C iv ^i\cn Inch to Inin 
in ;;ofxl onler iv not an ureement to pa\ inontw and 
IS tlierefore not a Ikio*! Inn .an acrreenient Moiihl \ 
Vuntoo^h 4 B 12^ 

A special agreement to remunerate i pleader is a 
hnnd, V»fhoci a iSudrff .9 Vgra 280 

Coiiditioiinl f'Oitd — A Imnd is none the levs i Ixmd 
Ixcause It does not come ini«> o|>erati(>n uulevs and 
ontif the fnuuh With revpi’ct n* wfiit/i i( is passetf his 
been dishonoured, Lol thmamlat \ Ilamlhnu, 20 
n 791 

(m) Clause (O). The nionet ralue of the pram 
or produce need not l>e nientioneil Magandas \ llartt. 
ehaiidra, 7 B 137 An i,'reemeul to dehaer rot 
(unrefined sugar) attested In aMtiiewes is a bond, In 
rc 9 A 585 An .agreeiueut to dehaer certain 

wood IS not a bond uiidei this clause liut an nsjree- 
ment, ffe/erciice S il 15 Vuagreenient tocultiaate 
and deliaer indigo is a liond, Doyle a .Uundascc, 5 
W II S (' C n 10 Vn agreement for sale of cotton 
between taro merchants, when attested by a witnes?, 
becomes a bond, Rallt Brothers, 8 Bom L R 131 
5 Cheque.—An instrument in oid“r to be a 
cheque must he a bill of exchange drawn on a banker 
ns defined almve A agrees to lend monej to B for 
the payment of his debts and other puipose« In 
pursuance of this agieement. B issues chits to his 
' creditors addressed to A asking him to pay the sums 
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• of luonej mchcatecl m them U \ „ „ot a baiJcer 

17 b S! ’'ti ^ ri]hhnkan 

1/ B bS4 The mstminent should an fact be oanhle 

"faTau'of I' r som^dn See 

n IS T, biU of exclnu^e md not i cheque \ cheoue 
piu'jortstQ hn\e been dnwn by \ on the 2oth of 

£=iSrS?-iS3 

stiuniemb"![Sj"ofe„/^ conveyiice is aaj ni- 
T^lllchdoes not f^ll^lmle, ,nv f »«fcr ttioe 

Schedule I of the Stimn r f '““cles of 

aieeTcludecl The otU^ L clocumeiits 

pertt 18 01 rmi be by which pio- 

1 rovided foi In the “inclare 

Debentures ('Art ->71 ii i ®*t'^oite of sale (Art 18) 

m™. “r’J4iX 7''A';,°S '4; Y, 

Leases (Alt Ad at . ' * • ^dts (Art 3S) 

IHnmoiL<] (V,t «) ‘pjLt“t* <Y* M 1 41) 

consideratiou uith autboriu to ffiten for 

EXSiSsiSfg 

Jiarrants (Ait 59) Transfcil (Ait e^V j 

leases (Art OG) Imsls (Art Cli nnTi of 

gocxls (Art 6G) ' 'Varraut for 


V comeraiice means a tnT«.r<.. t 
nuother If the paiHes -nbo / person to 

com,am aretlieonJymembe^or'/u'^J property to a 
none tlu less a command to company. ,t is 

com, any uj.en inconirSl ^ 

from the a^su^ale ofVfl « i 'hfferent 

AonMiTmCo 13? members In,e 

‘'J ■‘comnnytotl.enen com/a'nrmt'ubi^ u‘'s 
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tnmed, at an aiircod is a kiIo nn'l iliercff)rc a 

conTcyance, Tieferente, 2(J B 

letter autliDrismi' a iKPsin t<i recenc from a 
third pnrt\ a sum nf nionrt due tn the tmler is a 
comejance, \nnrhir> \ Gan, ‘27 H 15ft S'* is a 
transfer c>{ land m ymr-uaocc of n eompnimi-o of a 
tvidon-'fi suit for mamtemnce, Ilcference 21 M 4iJ 
Three executors of a trill purporteil to contet In deed 
to one of tliem in consideratuni of a sum of 11' 10 a 
house to trliicli tlie Latter was entitled under tlie terms 
of the mil hmie the doctimciit was drami up as a 
convevance it had to lie Btaniped as Mieli Ilrffri’iiee, 
7 M 3o0 Ii\ a «lee<l of faiml> arrangement one 
brother conae\ef| a perfpinnah and the sum of 2^ 
lakhs of rupees to a joun^er brother on the coiiditinn 
that tlie latter should release certain familj property 
on winch he had claims The instrument n as held 
neither to be a cnnte>ance nor a settlement nor a deed 
ot partition, In re \f<ih irojn of DKiWiioija 7 ( 2t) 

A tiansfei of a sliare m npartnership is a sale of the 
ihare 1 he fact that the firm assets comprise aUu a lease 
lues not turn such a transfer into a transfer of a lease, 
tn re Vanglns Tea Estate, 12 C 3^ When a conaej- 
ince comprises freeholds, «ood*wiU, building's and an 
interest in a lease it should be stamped as foi a con* 
reyance as regards freeholds, good will and huildnigs, 
and as for a transfer of a lease as regards the interest 
in the lease, Reference 23 C 283 A transfer of two 
coffee estates openeil out on land held on a lease for a 
term of 50 years together with mining rights therein, 
also held under a lease for a term of 48 yeare foi the 
residue of those tenns, is a transfer of a lease and not 
a conveyance, Reference, li U Ifi A deed oonves mg 
all die kankar under a land is a conveyance P R 
(’81) No 44 

An agreement acknowledgmg receipt oi money for 
an intended sale of shares of a company and promising 
to execute a regular sale deed is not a conveyance, 
Heptulla V Ef Ah, 14 B 316 
2b 
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V document assiijning the benefit of 'i contr'^c*' 
iSathti\ Ilanstaj 9 Bom L R 119 or releasing pr‘>' 
peitj tor i ronsidetatiou see Art S'! w "i conveyanc'® 

7 Duly Stamped. In detcimmiug the 
que'itioD of the sufBcienej of the stimp tl e 
should ofllj look It the instrument as it stands S(iA7<<* 
iam\ Pamchatidta 27 B 279 uhcre the Courtiefus^n 
to gc into evidence tJiowin^ that tliougli a/uuidi 
made payable < n demand and stamped as such tU*^ 
was lone m .iccoidance nith » lurient inctice 
wiile Imiidis pat Tide im ileinaiid nhen tlievaie 
really meant to he so m oiclet to etadc payment of ® 
liiohei dutj S( in 7?otncM Mahomi'd Ghoti$e 19 
L 432 where the Couil iefu«o<l to consider nliethei‘3 
clieque nas puiposely posmhted So in Chandra A’d”® 

\ KarticK 14 \\ R () C ^ nlieie the Court deeb*^ 
ed to consider an agreement between the j artie'^ to ® 
pro-note patahlt on demand tlm it was not to 
presented for a certain time See m Bull t 0 Sulht d'* 

[ R C Q D 2(19 Gattu \ rr>j 2 Ex D 203 Boi/cf 
Bk V rotteidam L R 2 Q B 715 

But nhere the amount < i x due is njt state I in 
instrument the Court may osceitoin tin xalueof 
property covered by it for purposes of asceitainmg the 
imonnt of stamp leviable tliereon Ha tea \ B/ifitowa”*" 
m». 17 31 479 

Tlie subatance and not the firm of the instiumC^^ 
19 to be looked to SaWariya \ l'’yf7tdi;in(i, IC 31 35 
Peii<f*e V VaZie 3 B I! C 94 

Lost instrument —No pcualti can be levied ond 
secniuhr> evidence 'ulmittcd m the case of n lost 
iDstTumcnl 17 31 473 

8 Executed.— A. document is not execute! 
unless an 1 until it is signed hy the executant Tins 
was not the case under the Act of 1870 

9 Itistrutucnt.—Vu mdorsemenl on a sole- 
deed by a co-sharer of the property sold in token of 
hi3 consent to it is an mstminent In rc Hanmapa 13 
B 281, but one by Uie natural parents of tlie adoptee 
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tf a deed reeitine an *»d pti n and convtittitin^ Clu 
•»d ptee Uie M^le nvnier f»f 0 e j mj«ertr i« not an in"tni 
nient 

10 Inatrumont of Partition. Tlic fict 
tl It tl I j>er«ons who dmleorn^m to«liMde n | n>- 
I ert% h\ nii'in'. of in in«tniin<nl in not the true 
on tiers there f lot im ritctU d sonic il tin>M.l\is as 
Miel I H s n t tnkf It ul f tl ( d ruiitioii i f an instru 
nieiit f pirtiti n r//erenee IJ M 19'' Tl e in^tru 
nicnt sought 11 lie chir^d will dutj must effect or 
peek t efftit i pirtiti n V document is M>,iicd hj the 
nieiiilicrs of a Hindu finiil} nml i« ittesled 1\ 
nitiiesse- an I puqvirts t > be &n neenunt < r li«t of tlie 
►Jure of ou( member < f the faiiiiU in tin fimilj pro- 
|irt\ It nisi recites lint iIk | irents of the family 
in t enjo} certain linds md tint the i iitstantlin;; 
debts should lie dnideil at i future elite Such on 
instrument was held not toliea lartilion deed 7?</«ren« 
7 M 18o This case d les not seem t( be nconctleibic 
witli Gfliiimf s Snpilii B 09 w) ere i list of Ixinds 
in I hnds indicating what ixirtion liad t.ont to tie 
shire of cicli at a private pirtilion wheieifter the 
numbers bewail to litt soparitel) wis held to be an 
instrument of lartition and with the Hefereiice case 
111 M IGl Theie ihiee out of seven hiothers con 
stitutin^ in undivided Hindu family executed 
d Huments whereby eieli acknowledged the receij t of 
certain property made over to him i ditisioo of 
familt property ha>in„ lieen effected and ackno'v 
lodged hiniself habit to one-MCventh of the family 
debts One of the tiocuments also contiined a clause 
to t! e effect that the ixecutint liatl no further claim on 
the t roi irtt of the family The document was held 
11 be an instrument of partition A deed dividing 
part of partnership property is witJnn the clmse 
thairmauv G<inesh (Bom L R 132 

An agreement to divide the family property accord¬ 
ing to the terms of the award pissed by the arbitrators 
IS an agreement to effect a partition In re Vaaanjt, 
15 B 677 


20 


The Indiai. Stvmp Act [Act 11 

The expression jintJ, order used in the definition 
with reference to the order of a Court means not the 
order authorising the partition to pioceed but the 
order passed after the partition his been made declar 
mg the various allotments of lands Reference 2 
664 In order to be effective it must be stamped 
Balnrain\ Jtamkrtshxa 29B 366 Jotmirav Bep!/ 
32 C 483 4.n awaid signed by the parties interested 

by nay of assent to it becomes an mstniment of 
partition Amarsiv Dayal 9 B 50 KahtJaav Tiihliu 
randai 31 B 6S 

A deed of lelease sometimes comes verj near a 
partition deed A membei of a Hindu family executes 
a document m favour of bis fatliei as representing the 
other members of the family by which lie relinquuhes 
his claim on the family property m consideration of 
certain lands being allotted to him for life and certain 
debts incurred by him being pud Ihe matnimeut 
farther provides that the lands allotted to the executant 
for life should go towards the shores of his eons at 
any partition efTccieil afiei his death The instm 
meat is a deed of release and not of partiti n Refer 
enee 18 M 233 na there has been no separation of 
the f imily property but only the creation ot a life 
mtorest m a portion of it m consideration of the 
release of the executant s claim ovei the family 
property So a dee<l of family amngement by which 
one brother conveyed a pargnnnah and the sum of 2^ 
lakhs of rupees to a younger brother on the condition 
that the latter should release certain family property on 
which he had clams is not an mstniment of partition 
inre Mahiraja of Darhhtnya 7 C 21 A one of 
three brothers constituting a joint Hindu familj, 
agreed to take m lieu of his share in the family 
propertj a certain sum in cash and certain bonds 
eeciiring debts to tho family and executed a docu 
ment in the form ol a release m favour of his eldest 
brother B Tho next day the third brother passed to 
Ba document in the form of a release whereby he 
and B divided the remaimng family property by B 
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Lanilin^ orcr to him RCcantiM for mnnoy Held 
iKJtli (lociimonti were iD^tiumeots of parlilion, fionnrf 
I'^nluranj ‘i'J B 7 j note to \rt r>5 

11 Lease lln «ter>Dition nf a Ic'i-^ ^ivui 
alioM I-, ilcir ru mgh A (•[•CLnlU a 

leave must lie <lislint:uivhe<l fnim » usufmctinri mort- 
fca^e A 2 lei-t i-i aleisepni.ii iii lien of a 

Rum i>aul It the time, for n iiumliir of \eir» A 
U'ufnictuan mortpaje m which the niortKapie is to 
enjoj the rents ind pmhts of the Hnd for n pivcu 
number of jeirs in lieu of the jirinciinl btim ami 
interest comobierj nometimesimilistmpuishihU near 
to a garpethgi lea«e In the litter, the miner paid at 
the time of tlu esecutnm of the document is the price 
of tlie »njojmeat for the Kiten |>crioit In i mortgipe, 
the priinarj idea is t) H>cur«. tin repijment of a 
debt Hence i! the sum idvanctd is described as n 
debt or i[ tin eiijojinent forthepnen period is des¬ 
cribed as being in licM of the <ri)filii. debt and 
interest the uituial iiih itiice ivuiitd be tliat a mortgage 
was meant to be create<l Similirli if there is im- 
thmg in tlie deed to indicite Out the deliterr o! 
possession is for securing the repijment or reilisatioti 
of tlie sum ()n tlie other liand if die sum advanced 
IS desciibed is rent realized in advnuce oi if i rent is 
reserved and the whole of u is eT[>iefsetl to be reali«e<l 
in adi ance the lustminem will In* regarded as i lease 
bimilarlj isbon a rent is reser\e«l ind mule payable 
111 future But if no nut is nude {ij able in future 
die couit may inleipret it to lie ia usufructinrj mort¬ 
gage ahliou^b It IS describeil as i leise, Tlefcrcnee, 21 
5f '.5ft 

V zamimhr leased certain land to Iih tenant at a 
certim money lent widi an addition of certain loads of 
fitriw and grass valued It Rs 10 i \ear The lessee 
brpodiecated certain propenr to j-ccure these jnj ments 
It was held to be mortgige deetl 1‘eference 17 \ 55 

See fZain Kriitlina \ Vtthu 10 B 11 € 411, where 
a lease or counter lease is distinguished from in 
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inclemmty stipulation, ami In re flu)/na^j UB Sr. m 

which It distingvHsheu from an agreement ■'n 
a'weement to novate a lease IS an agieemeut of lease, 
V Vutsohee, 20 W R 36 So is an agreement 
hy a zemindar to e\ecote a formal rleed of lease of 
his zeminclari properly which is imdei attaehment_ 
after obtaining 1 certificate of the Court undei s 30 i 
of Act XIV of 1862 Reference 17 II 280 An agree¬ 
ment bj a proprietor of land to pay to a supeiior 
proprietor a sum of money in consideration of the 
rif'ht to faim certain dues w m the nature of a lease, 
CoTlector \ Ramasamter > M 342, and coirespond- 
cnee containing i complete contiact ol lease «an 
agreement of le i«e Boyd v Krug, 17 ( 548 A tenant’s 
KahuUat ts a lease 8 0 0 107 


IVliere a document i» not the contract of lessc 
Itself hut only evidence of the contract, it is not t 
lease, Choonre v Chumfee 14 W R 334, eg i ah 
entry tn tlie lessoi s accoiml-book sliewing the extent 
of the holding and the amount of rent payable by tlie 
lessee and signed hy the latter \aroiit v Ram 
Krtahna, 5 0 801 

12 IVIoptgragre Deed—Tlie property over whicli 
security IS gnen need not immoveable, c 7 it may 
be a promissory not© ns in ^ Du Debendro, 27 U 
587, Reference, 11 M 39, or boats ns in Koihiray r 
Strong. 21 C 241 

III determining whether an instrument should Iw 
stamped as a mortgage deed tins dclmition and not the 
one given m tlie Imnsfer of Property Act, 8 58, 
bIuiuUI Ijo considered Q U v fleiciidm, 27 C 587, 
4 0 W _N 521 'riie property should be ‘ jpeciffecl 
praperfy whether movalile or immovnhle An 

agreement tnlrmsfer tlie futnre surplus profits of the 

respective tndes of the execntanls to a trustee m 
onler that the trustee blioold hold the fund so to he 
created on eertnm trusts declared m the mstrumeiif, is 
11^ ‘^^‘’•JoC'f'pecified property,” Ilefeieiiee, 
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\ u-nfnictuin inortKi^i on tljc tprin> tint tlio 
raortsigec «•* to cnjox tlic rents ^n(l jirfifits for fi 
given nnmher of mtfs in lieu of tin nth nice nndi* 
bv him and tlien to np the Imd frit fnnithom. 
cumbrince ftlinuld be Ktimpcil ns-i inortgnge nnd not 
a-, a lease 21 M 3>S \ ailn» is iwltblcil to II In the 

eiteni of laklis takes a fresh loan of the winn* 
amount and extentp- i leisp of eertain maiir is for 2'1 
years at a %earl\ nntal of Us 140()l)0 The least 
provides that from the rent of eaeii sear a I'orlinii 
should be detiiieted in pixment nf \’s debt to 11 so 
that in this T\a\ the wholi debt sbonld be paid In n 
senes of instalments exiendmg over the term of tlii 
lease It also contains iho usual clauses found m 
patWs llic jnstiTinituI ts parili a leas? ami parth a 
usufmctuaiT mortgage deeil 8 (' 214 k rimindar 
grantR a lease to B at an annual lent and the doru 
ment also contains an agreeminl lij B hj-potheo iting 
certain propeitv beUnging to him foi the puri osc of 
securing the pat meat of the a„iicd lent It is jiartlv a 
lease and paith i mort^a^e deerl Ueffictiee 17 \ 15 
By an agreement A m consideration of Rs 1 OOiJ 
to he adaanieil to him by II assigned to B the whole 
crop of coffee then gjowing upon a certain estate upon 
trust fosecHie iJic rcpaymient of the swm 

advanced It nasstipiilaleil tliat \ should cultivate th© 
crop till niatuiity and deliver It to B The document ig 
a mortgage deed without possession 8M 104 Compare 
with this the following A contractoi enters into a 
contract for work with the Lxecutiv o hn^meer of a 
District Ihe contract | lovides tliat pajments frlinuld 
be made fiom time to lime as the work piogresgeis, 
and that the Engineer may retain 10 pei cent on the 
'alue of the work done to cover compensation tor 
default on the pan of the cimtraclor and as secuiity 
for the proper performance of the contract The 
agreement falls under Ait 5 and is not a mortgage 
deed as no ‘ specifieil property’ is moitgaged, 7 il 
209 It proa ides for deductions from the hill of costs 
^license issued to an abkari bcensee expressly requiied 
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tint the licensee should deposit n sum equal to 3 
momlis rental as a <iecunt\ foi the due performance 
of the contiact The licensee executed a muehaV a 
stating tliat he asreeil to ill the terms and conditions 
stated 111 the license The mucitalka is a mere agree¬ 
ment and not 1 mojtgH^ deed n« it docs not secure 
any engti£?emcnt hut merely sliows assent to the terms 
of the license liAI 134 Vn agreement entered into 
b) tlie Secretar; of State and a-lit coutiactoi recited 
that the eontractoi had deposited ceitaui promissory 
notes to sec nre the due hilhlnieiit of the contract and 
provided that the promissory notes shoiilcl be returned 
on the due fulhlment the conliacl Tbt as^reemenl 
i« a moitga^e deetl Heferente 11 M 39 

\ coinpanT agreed that <m execution of the rtocn 
ment t)ie\ vould t«saeand hind over to the B com¬ 
pany £ S tiQO part of the £ 25 (X*0 i-eeond debentures, 
BUd that sttcli s,?cou<l ilebeiitores together trith tlie 
£ 20 000 first (Ubcntiues alrcadv issued to the B com- 
pans and the uraainiiig£>,OOOlirstdel)entnres subject 
to thepiioi charges tliexon should he held bv the B 
conipanv as aaecuiitv fora sum of IMK) prev lottsly 
mentioned in the deed Tiie clause constitutes the 
document a mortgage sale, 23 M 2l>7 

\ grower of Migarcaue executed a (h ed wheieln he 
boriowed a sum ol Bs 25 as earnest monev and 
covcinnted to deliver to the lender on a ceitain date 
21 mavmds of rob \tpAn xvhvch he was to recen e a profit 
ofOannisn niaunil ovei and alxive the puce to be 
theriaCtcr fixed lie further covenanted as follows-— 
"if thssuijlj of mb Ik. less than the fixed quaiitit'. 
ami tht moiirv «tiU nmainsdue then tlie said moner 
thus due including the protitfi shall be paid at the 
rateifRe litrmamid that in case of nn notsuppl}- 
the >i?lj at all «ir selling it at some otliei place I 
«111 I a\ the whole amount at once, including the said 
profit^ • \s collateral wuntj he hvpcithecateil the 
piTKiiico of n held of Migvreane the value of v\Inch v\as 
not stateci Die document was lield to lie u n\oits,at;e 
deed 1» reGijni} 9 \ 18" 
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In con'iidentirin of nn nhmoo of IN 
oninten-t rejn^hle nn<letniiKl o«rnin f>oat owners 
as'i^-neil their I'ldiK IhmN to “s A Co the liant 
owners retunin" wnrhini; aii'l lieini; re-ponsiMe 
fir the ‘y\fet\ of the l>nai« and .lurtciiu ^-o 
as the Mini admneed with intercut should remain 
unpaid to work iheir Imts for the sole {iirpose of siip- 
plvin^'the padd\ to S A (-o -intl to dclncr such 
pn(hh at i "i\en rate at the en<l ‘f eaeh tnin ns 
directe<l hj S A Co On fiilure to nnke pijimnt or 
bell thelxiits 1 lie document ih a mort^aj^e deed find 
not a pledge instrument Ao«ii<ir/s 6froii</, J1 I ill 
In ail earlier case a Fomeulial different decision was 
armed at on the definition of a mortsigo os contained 
m the Stamp Act III of 1809 "Ihere tlie manager 
of an mdigo concern ohtameil advances of momv from 
A ufion assignments of ami giving hr>t thirst on the 
first 3C0 mauncls of mdigo to he inannfnctuied in the 
season the assignments where held to ho mt rt uree* 
ments and not mortgages \l< r<m v l/iffn J C oS 

\ kanom is liable to atamji duly as mt>itgagi on)}, 
2i il 164 A deed of dower wliicli containetl 
sions for the pajnneut of the dower of a Malmmedan 
wife and hvpothecateil immoveable prt)i>crt} a^ secu* 
ritr foi the payment thereof was required to In htamji- 
ed ds a mortgage deed altlumgli a clecil of dowei is 
exempt from dutv AW»a»< v 3 m/«iI 2 A W N 2o 

13 Policy of Insurance.— A certificate 
of memherdup issued i<> a subsvribei of » Provident 
Societj stating tint the recipient thcieol had in-urcd 
his life at a certain age, and giving the name of the 
person to whom after the death of the recipient of the 
certificate, the amount due under the rules of the So- 
cietj should be pai<l is a jwlicj of life insurance 
In re Ilimat PrortdentSociety, 2o B 37C \n entrance 
certificate graiite<l under the rules < { the uncon naiited 
Cisilbervice tamilv Pension Fund is a life policy, 
Reference 19 G 499 

14 Policy of Sea Insurance — V docu¬ 
ment which Is not a mere slip, or memorandum 
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of a proposed insurance but mentiuns the sum for 
which the assurer declares the name of the ship, 
the ro^afte md the preinitun and presides for tlie 
losses beiu^ paid on its pioductiou m confomiit} with 
certain conditnms in the possession of the assurer, and 
expresslj guarantees payment of losses and claims 
settlid undei it and which does not contemplate the 
necessity of any otliei document of a more fonnal 
cliaractei being passed to the assuiei! lequires stamp¬ 
ing as a policy of sea assurance In le Vaunt Imnr- 
ance Cerlijicali 19 B J^O 

Wlieie anj person m consideration of anj sum of 
money pud or to be pud tor additioml freight or 
otheiwvse agrees to ti.Ve upon himself anv nsk attend¬ 
ing goods merchandise 0 ) propeiij of any descnpttoo 
T7hate^e^ nhile on Ixiard of an\ ship or yessel, or 
engages to mdemnifj the ownei ofinj «uch goods 
meuhandise in propeity from any risk Itvwot dwnage 
Bach ngieement or engagement shall be deemed to be ^ 
eontroet of eea msunnee 

^^l^ele In a hill <f ladings emipant for an in¬ 
creased "unoum if pnjment takcN uj on itself nil risks 
attending goods which aio on board n ship the docu 
ment is not a policj of msuinnce but (n]\ n contract of 
msunnee It is not therefore liable t< stamp dut\ a* 
a policy, Ile^ercnee, 30 C 565 

K) Power of Attorney.- \a instrument 
which .ailhnri'is a pcisin to ivctive money md to 
gis 11 receij t therefor, but ulach iloes not authoiise 
him to riceiiein the name of the executant is not 
a power of attoi-ney, rriWimnn s Vnndurnn^ 1 Bom 
L. R Gd7 \ iHiwer of altomn authorising nn agent 
torecoiora judgment debt and foi this puiporoto 
sue out Ixecution and to bring •» fipsh suit if necis- 
sarj (omes under cl (d) of ait IS Gopah i Bom 
L R SOO 

A document given to n perv n b> 10 prisons jomtr 
iy lulcriHled m a tirtain snin of moncj authorised 
liim to appear liefore a certain ofiicer and recetie 
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payment thereof It was licIJ to ho n jowtr ol 
attorney requiriny ht.nnp under die Stamp Act, 
7?e/ercii«, 9 M .l>b Ten imnsidarB of a aillnfio 
eiccutetl .an in-itruinent antlioriMn^ A to ittotcr for 
them from their foniiira^ontthc pertjuisitcs and olhei 
communal income appertainm!; to their imrast ri"hls 
to cultirate llitir iiaineine, to distrihiilo to tliem 
projxirtioiiateli to their hharc» the profits of certain 
common land etc It requires etampiD^ under this 
article,/?c/erciice, Ijil 385 Ailocunient authoiisin, a 
vakil to applj for eopies of recoixis from the Collectoi r 
office fliould he btatuiKsI under the Court t ees Act 
Section If, Article Jt) (n) and not under the Stamp 
Act lieferenee, 0 M 146 A a.akalatnama autho¬ 
rising a pleader to retell c, during the course of Uie suit 
money or documents receiiahle b} his client docs not 
require stamping unilei \rt 48 /l«i<ii,3C 707 INhere 
the donee ot tho power is n>t a legal iwactitiouer, 
the power should be stampeil under this Ait and not 
under the Court Fees Ait, Ptnnai-nnd i & it I'ershud, 
8 A L J 378 A document authorising an agent to 
require such moneys as sliould liecome due m the 
course of execution of a certain work is a power of 
attorney and not an assignment of nionev, Kishot v 
Abdul, 3 B 49,80 one nuthousiiig an agent to receive 
rent, ilaghuitandan > Ilapidiartxn, 1 B L 11, F B 5o 
(16) Promissory Note.— S 4 of the Negoti¬ 
able Instruments Act defines a promissoiy note as 
“ an instrument in writing (nor lieing n bank note oi 
currency note) containing an unconditional undertak¬ 
ing signed bj the maker, to payn certain sum of money 
only to, or to the onler of, a certain person, or to tho 
bearer of the instrument ” 

The essentital feature of a piomissory note i-. that 
It contains a promise to pay This distinguishes it 
from mere acknowletlgmenls and agreements The 
absence of such an express promise places an instru¬ 
ment out of tlie category of promi'sorj’ notes Of 
course, almost eiery ailmission or acknowledgment 
contains an implied promise to pay but this does not 
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make it a prnmisson note Ttiupathi x Rama 21 3l 
49 1ml in this case the pionnse is express nnd the tim* 
forpajment IS specified lor instance in mstminenf 
to the tollon mg effect is a promissory note and not sP 
agieement On the 14t1i of December next I binJ 
myself to pay to lou (the uldressee) Hs oG6 being th'^ 
balance of dealings held arith ytnir firm and the amounj 
receiied this da\ from ion in cash on acconnt 0^ 
stamp //iifnmoM \ Ilvsain I il H C la2 So i^ 
the following — B writes thisrn^a in faioui of A 
for Rs )(J t isli received 1 be repaid m the 13th o‘ 
November next in the eient of default he shall pa''" 
interest at He 1 per diem Bmmdltai a Du 41i d 4 
2b0 \ttJiflfinv Chattnr 0nlt 13 B L R. 33 2^ 
IV R 44, and so \gn 14th November 1877 Du® 
to K cloth merchant the sum of Rs ’(>0 onl\ to b| 
pawl next lanuan 18<8 hanUaya Lai v Sfowell f 
4. aSl Mfilhul Ahmad V Iflikhar^m mga 7 , 

P 124 hid a BimiUr instiument So in 1/aiitA. Chan" 
a Jomofma Da» 8C C4^ 7 C L II 88 

mtit. pioposal I Ik now a sum r>£ mone\ at** 
certain i iti of interest and cuntainiii. » i romise t® 
repaj it i n a giaen date i-* not a promi^soi) note bd* 
a meie in>i o>al for a loan the ptomiM l > j aj comm? 
into opciation only when the proj isal is acceptet^ 
Dhonlbat a Itma Rom I'’ B fOl Bhirata *• 
Vasulcrav 27 AI 1 23 11 156 note Bit i lettf*" 
reciting a retpiest for a loan calling on tlic alclies‘5<‘C 
to par the amount to the licarer and contatnmg tb© 
woitls tills sum I felnll rcpai with mteicst and gft 
back the letter I request j on will not neglect to poV 
the amount on the strength of this letter was held to V® 
promisson n te 16 M 283 riiedecinon is not alt^ 
getlier satl^facton. for m its essential parts the letter 
does n( t differ from Uiat in Dhondhat v Atmaram 
If there fs 'express promise to paj at all lb® 
in tmm"nt Is nrlt a promissoiy note Ooaud \ Ba^ 
leinfna 22 R 9S6 'llie fact that the promise is to 
1 IV ni a eert im j Hce does not make it nnj the less 
pmniHsorj note 4 Bom I II 428 
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Tl]ppnmi«c mnit be to pa\ mnncj nnd notliing 
el‘>e Hcncc nn itistniment containinij i jimmi'e lo 
p3v moncj ^n<l fcTnm !•* not a promi*--^ n note Vuliu 
T 4 II J06 

It inu«t bo to ptv to N epecifietl j'en«< n or to hoirer 
An entn ol receipt of mnnev tnaile b\ i ilebtor in 
hi<« creditor r Itook t\nh the ntldilion lint itu amount 
borrouetl trould 1 h* rejnid (but to ulinm it <1id not 
appear) Tn« helil not to l>e a j r iiiirrotn note h F v 
Knlb, K r \ OuLari JT \ W \ 174 

\ proiimson note is dntin^iRlied from a money 
l)oud inasmuch as tl e latter is cither a j enal bond nr 
isattc'ted bj witnesses ►ec Jitjertntr 17 \ JU 
An m'^trununl c ntaininga proiiii<e ti pat innnet to 
a specified j erwn on i ^ircn date if atiesteii bt wit* 
nesses IS a lx;nd but if the paMiiem is expessed to 
be made to a pervm or lus onler * n elemand it w ill be 
taken to be a promissoij note Ut-ferfM S M 87 
lieftrtMe 4 Bom I R blJ 

\d (ument was «xecnied lietween \ (debtor) B 
(surett) and ( (a firm of creditors of \) whereby in 
lieu of jTrantm^ time f ir paxment of a debt and taking 
payment in stated instalments B joined as surety and 
tliere was an agreement to pay the instalments Held 
It xvas an agreement anil not a bond or n promis 
sory note YeoEng Pima Chetty *> L. B R 102 

17 Receipt.—Tlie fact tint the person execut¬ 
ing the receipt lias not signed it is immaterial pro¬ 
vided the document IS meant to operate as a receipt 
t e provided it has been delivered to the other side 
for if not delivcreil it has no operation or effect at 
aU but see 1 L B H 281 

A bank memorandum informing one of their cus¬ 
tomers that money has been paid to his account bv a 
tliird person is obviously not a receipt, 4 C 829 An 
instrument acknowledgmg the receipt of n sum of 
monej and providing for the payment of interest at a 
specified rate is an agreement, Ferrter v Ham Knipa 
23 "W R 403 
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A mere statement l)y a person tliat some money 
was received by some one else is not a receipt It 
must amount to an acknovrledgmPDt that tl e executant 
has receiied the monet h tr Jamnadas 23 B 54 
An entiy made bv a <mln r in bis debtor shook 
acknowledging payment of a sum of mone\ m payment 
of the debt and signeil b> bim is a receipt 2 E 
Jugqimath 11 C 267 But an eutn nnde b\ a debtor 
in his cieditor shook of a payment made b\ himself 
1 nctaieceipt A F v Kalb 23 A W A 173 

11 hen any movable jropeitv othei tliaii money or 

I negotiable instniment is acknowledj.ed to have been 
iiceived It IS not t receixt unless it is acknowledged 

to liave been lecened r» scitisfxetu>u of a debt For 
instance a larhhat contains an entiv made bj a 
cieditor to the effect that he has leceived fiom his 
debtoi fltiftarcano (nice of a value exceeding Us 20* 
oitd tlveie is nothing in the docuTueut to show that it 
lias in pait satisfaction of a debt The sail hat is 

II t a receipt Drht Pra$ad i f?Mp!' G A 263 

A letter ackii)wledgin„ tl e iecei( t of a cheque is 
within the definiucii Q L s Mutti U M 329 So is 
a lettei acknowledging receipt <f money m satisfaction 
< f a debt In ia Parthasaiami 8 M 11 

18 Settlement. —C q an mstiunient whereby 
1 life mteiest in land with remsuidei to the eettler 
andhisfiiu lief ere ice 21 M 422 

riit definition suggests Uie cieation of a separate 
interest m fsiour of several persons who may have 
a legal or mnial claim on the eettlei or foi whom he 
maj choose to make n provision 
• Held tint when liecanse of natural affection a 
person bestowed upon his Mstei and hei eon certain 
land the document jwasa gift and nit a settlement, 
Pr/erenee 7 Ji 349 

An instrument culled n trust deed vested the pro^ 
pertv in the trustee nt once and the provision as to 
nrntngement and the nltimate licneficml interest m 
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the 1 ropert\ Rhowc<l tliM it wn** contcniphteil tliat ^ 
it‘< <)] craiion extern] lictondthc Iihtiiiio of the 
donor Held it h »•. n F<>tt1cmint Ucferrvfi i(l B 

I'l" 

Ihowonls I he xilue ot th< pr< pert\ RPttled do 
not mean tlio eohie of the intenet or tni<»t crc»te<I hy 
till tn«trun\ent liut refer t«» the eaUie of the property 
vett5ed wluclt >«htYi»h\ l> wt fortli in the <]e«l Re- 
ffrente b if 4"»J 

V deeil of fiinilj nii'iiveiiKtit wherehj one brother 
coniejed a jiarnna and n earn of mone> to a ttmn"er 
l»rotliei on con htton of tJieliiterH releasui^ Lcrtim 
fiiniU properties from his cliim is neither s com tj nice 
ujr m instruiiKHt f priitK n In rc Vii/mm; ih of 
Durhini^ah 7 0 21 


CAAPTEH II 

STAMP-DOTlI't 

A —Of the LiabiUhj of Insttuinents to Duty 
3 Subject to the provisions of this Act ind 
the etemptions contained in 
aU^miird oy 'Schedule I, the following in- 
Btruments shall be chargeable 
iMtIi duty of the amouat indicated in that sche¬ 
dule as the proper duty therefor respei ti\elj 
that IS to 8aj — 

(<i) Every instrament mentioned m that 
schedule which, not having been previously exe¬ 
cuted by any person, is executed in British 
India on or after the first day of July 1899 , 

(6) e\ ery bill of excliango, cheque, or pro¬ 
missory note drawn or made out of British India 
on or after that day, and accepted or paid, or 
presented for acceptance or pay ment, or endorsed. 
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transferred, or otherwise negotiated, in British 
India, and 

(c) every instniraent (othei than a TjiH d 
exchange cheque or protmssoiy note; mention 
ed in that ecliedule, which, not having been 
previouly executed by any person, is executed 
out of British India on or after that day, relates 
to any property situate or to any matter or 
thing done 01 to be done m Biitish India, and 
18 received in British India 


Provided that no duty shall be chargeable in 
lespect of— 

(1) any mstrament executed by, or on behalf 
of, 01 in favour of Government in cases where, 
but for this exemption, the Go\eminent would 
he liable to pay the duty chargeable m respect 
of such instrument, 

(2) any instrument for the sale, transfer, or 
other disposition, either absolutely or by way of 
mortgage or otherwieo, of any ship or vessel, or 
any part interest, share, or pioporty of, or in 
any ship or vessel registered under the llerchant 
Shipping Act 1894, or under Act XI\ of 1838, 
or the Indian Ucgistration of Ships Act 1841, 
as amended by subsequent Acts 

1 Corresponds to sections 4, 7, 8 of Act 18 of 
1869, and section 5 of Act 1 of 1879 Proviso 1 was 
cl 15 of section 15 of the former Act and art 18 of 
the second schedale of the latter Act 


2 Cl. (a).—All instiumeots [see s 2 (14)1 ere- 
culE,U,De . 2 111)] m Dnu.li I«d,i afl„ the /.rat of 
July 1899 are liable to pay duty, provided they are 
included m tbe first Schcflnle. and fiad not been pie- 
rioiufy I by any person 
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of tbo acts meutioneil IQ thiA clause an. not lijiie lU 
Dntish India, it h erideocc in a suit though un¬ 
stamped Vrt/iom<vf JloKihnn \ Viihomct] I!iii‘oi)> 22 
il 337, referring to Grtfitn \ 11 enlher/i’i L H 3 

Q n 733 Such a bill or note ma\ be sued ou 
here, , and it is cnnugli if it be pmperh stamped 
under the 3ct before the decree is pas'e-l f’f»r ?/iim > 
Ab/uf f?<i/jmoii 8 M L J 182 

4 Cla (3a) Tho ironls [ndtn 

mean situate at the lime of the execution of the docu¬ 
ment, \Iomn \ l/itfn, 2 C p 87 \ dnciimeni first 

execute 1 in CugHnd b> siine of the members of a 
firm ind tlie senior pariner. and stamped under the 
English Stamp Law and subsequently exeeiiteil m 
Dntish India by other partoeis wn-a held to require 
stamping here, Oakf* v a7(ielr«'>»i 1 M HI Plus 
decision was prior to Act 1 of 1871) and Act 18 of ISfiO 
di 1 not contain the wonU ' noibniing been jirei i nish 
executed b> any person lienee ii ii f ) ubtfid 
TxUditj 

3 Conflict of Laws.—!f nn instrument is 
executed nut of Dntish India and comes to it, the 
stiinp Ixffsot two countries maj have to be taken 
inti consideration, nr of the countrj where it wis 
executed and of Ilritish India 

Die legislatuie of a country may enact — 

(a) lhat transactions of given desciiptioii^ can 
legally and validly take place «nl\ li\ means of a 
writing properly Bl9ni|>etl Unless this is c nmplied 
with the tiansaction IS invalid and cannot ciente anj 
legal rights and duties or affect any property It 
follows that a transaction falling under am of the 
pre'icnbed descriptions entereil into lu siicli a toiintr) 
cannot bo given effect to in any other country unless 
It IS embodied in a properly stamped document, foi 
<* fiypotfiesi, the lex loci forbade any rights and duties 
arising under, or any property being affected by, it 
A writing coiitainiug anv such transaction but not 
stamped acconlmg to ibe law of the place where it is 
3 b 
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euteieci into IS equiJlv wseless in any otlier conntty 
ggg offe \ 1 0)017 4-De Gr M A Sm 217 

Or (?>) That if tranaactinns of particular descrip¬ 
tions aie reduced to nnting the htlii will not affect 
any property oi create am legal rights and duties 
unless It IS properly stanipetl In such a case too the 
wi'Uu_ unless jiopeily stimped scconlinR tn the 
ler loci is of no a^ail in ant othei countrv for unless 
stamied it does not constitute s valid document 
Al -- \ Hodjwn 7 1 U 241 rhqq \ Leiy 3 Camp 
166 

I'l ) Ill'll an nnsinmpe<l docciment mil not be 
leceued in evidence as to any property affected or 
am n^ht n duu cieated l>y U Here neither the 
trsnssctioii noi the document ihoufili unstamped is 
intalid but It cannot be tendered in evidence in the 
countn wheie it is made As evidence la ft pure 
quC'ttioii of proce<lnre the inie of inadmissibihtv in 
evi len e does not necessanh hold good in sin other 
country It it complies with the Inn of the country 
where It IS teiidereii in «M<lence it is peifectlv good 
evidence C1-ui«es (f>» and (c) «f section 1 of our 
Stamp A« t coiitemphtt this cinss of cases If a tiocu 
jueiit executed out of llritiah ludin lelntea to nropeity 
in Tliitisli India or to nnjlhing done or to be done in 
Brill'll Indn it inn-l when received here U Hlninted 
according lo mir Ian, and if so st iinped it uiay be 
admitted in evidence, ftltlioUp.h according to the lex 
loi.I It coni 1 have Wen <f n »iice foi that j urpose for 
non omplnnce with its stamp Ku- Ihese chuses do 
not touch the cases )nrtni(a) and (b)<upro See Ler ncx 
T /hoirii 12 C II SOI llip punt wn** selmlli de¬ 
cide) <m/hiofoire v bietjii riUe.'iTx 27~ Siinjamc* 
V. I ilKfirioil 3 D O li |q(» mstTnee, it has 
beeii lielil th it itianotiiecessarv f«n the Courts m Tndn 
ton |«| ler whelher a power of Htnrncy t'siieil in I ng- 
liii I blit u liirb IS int« nileil I»«»j mlo in Ilniixli India 
<niii(lies mill the fj«csl reqiiiremcMtH of the IStsinp 
in 1-iiv.lmd It is miIUciciu »C such power of 
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attorcey is stamped aceonlinc !o the Nimj I^tmsoI 
Biitislj India, /ii the ^jooIm nf Mr Ulaf>i 23 C 187 

III Ipini /’ejiipi > Xaicab of I{anip7n, 8 A L J 
rCt' a prnnote >ras eiecnti^l in the Rampnr ''Mte m 
NawaU (not l»v namel Hic evidence 
f-howed that the e<in«ii|pr'»iioii hid lieen idnneed mil 
oI the private funds of the Siwib hut i dehl due to 
the Nitvab wis a debt «liu to the 8tnte llie ''titt 
Stamp law proiided tint one im«linired instrument 
tharReaWe wtth tluli <ouldnotlie received tu evi¬ 
dence or be acted upon In n person liarinR aulliont> 

10 receive evidence, n de-n n vrm unde in favour of 
the State flie case leillv fill-* under jteni(C), Imt 
It was held that no stimj *vis nccessirv ns llie ins 
trument was in fniour >f the Vnte 

If an instriunent exenited nut of llritHli India doea 

11 I affect any pro( ertv hire at the time of its csecntiou 
or relate to nnjthiit^ done or in be I iiio here it dcea 
i ot require atiini me '/< iji \ I'tniji 8 D II C 0 0 
160 aw I prov ided it ts viUd aeconhne tothe hxhici, 
it ma> bereceifed in eiideiice heie \nini/ni\ Huptnt 
7 B H C A C 140 

Similar rules apply to docunieuts executed under 
repealed Stamp Laws nr before the hr-u of siicli Ians 
If ihev were valid at the time of their execution, they 
are valid now, although thev would have required 
stanipiDR or etimpini, dilferentl} if they had been 
executed at tlic pieseni time l/> fi leiier IG M 410 
Tle/erc»ce. U \1 >j> 

4- (1) Where «i the ense of .nii\ s'llc 
bmiTsi inMoinwiM* tnortoige, OT aettlemeiit spve 
iwci m 6 Bgk traiiiac mI iiislruineiils ire employed 
oi>«p6'* foTcompletiYiothe tnnviction 
the pnucipil instnuncnt onlv 
elnll he chirgcible with the duty prescribed 
Sclicdvtle I, for the v-on\eynnce, mortgage ot 
f'ettlein“iit, anil e icli of the other instruments 
vhallhe chargeable nillin dint of one rupee 
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instead of the duty (xf any) preecnhed lor 
that schedule. 

(2) The parties may determine for them' 
selves which of the instruments so employe'^ 
shall, for the purposes of ‘ sub-section (1) 
deemed to be the principal instrument' 

Proiided that the duty chargeable on tlx® 
insltumenl so determined shall be the high®® 
duty which would he chargeable in respect o* 
any of the said instruments employed 

see •» 2 (14), mortgage, see s 2^1*) 
teUUment see s 2 (24) charocdble, see s 2 {6) 

i Coiresponds to s i3 of Act 18 ol 156^ 
comprised teases and conrejauces geDerally), and s 0 
of Act 1 of 1879 (whole also comprised a lease) 1^*^* 
pioviso IS new 

In sub-sectiou (2), the quoted word and 
‘ sub seotion (1).' ha»« been aubsututed foi the wom® 
“ this section ” • 

2 Several Instruments—ihe folloniog 

may be tahen as an illustration A intends W 
mortgage liis property to B by conditional sale h® 
executes an absolute sale-deed in favour of h 
and B executes a deed coutatning iVie term *hat 
on repayment of the debt with interest by n gi?endate. 
the sale shall become void or the property shall be 
leconveyed to A The two docuintiiib constitute on* 
tinneaction, tu , that of mortgage One should be 
stamped as for a conreyance.and the othei with a one 
rui ee stamp So, where A wishing to sell his iinmov 
able properly to U first executes a leise of it la 

B H favour and then releases the reversion to him bf 

another deed of even date, the lease anil release cim'* 
• plot© the transaction of sale A executes a sale-deed of 
inimoTenblo properly in favour of B on a three rupee 
stamp m consideration of Rs 275 C, the undivided 
nephew of A, indorsea Lia consent to the aale on the 
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fcame (leH Tlie Jn«JorM*nieiit ol c<>n«rnl and the C0|j. 
Tpyante arc eerenl mMrament^ cmplovtd to complete 
the Rale Hence the indirseracnt Rlimild hate l>e^n 
written on a Rcparate Mamp paper of nni nn>ec In yf 
Hanmnpn I’D 281 \\ liere a later d >c\imrnt refer* 

to an earlur one for thi parpone of sliowmx 
the consideration of the former is the two w^j 
not be seaeral instntments /)<idoho \ Krishna ^ 
B p A Rchcdnle appcndtil to a Mle-<lenl is not 
a separate ilocument jieffrfntf C II H C, App 
xrxM 


\ deed reciting an adopti >n’ and constitutinp tlig 
adoptee the sole owner of propertv was indorsed l,j 
the natural parents of the adoptee The indorsement 
IS Bof a separate tiistnimcnt In re ?/tTiiniffpt IJ {j 


5 Any instruToeiit compnsinKor rclatit\g 
■"?««« 

t»«ereral ristinec flinll lx* cliargealtJa with tljo 

■mftUfnr aggregate amount ot't fto rfutibg 

wtth t>bich separate instnimenls each compri^ 
mg nr relating to one of such roatleis would 
chargeable under this Act 


hirgeab'e seen 2 (C) «ri«lrnmenl» t.ee t> - (1^) 

1 It reproduces the first para of s 7 of Act p 
of 1879 Tlic second para ot fi 14 of Act 18 of IBgf) 
had n cnrrespondm" proaisinn but was conhnetl to 
sates leases and mortsa^es 

2 Distinct Matters.—The duu on ea^ij 
distinct matter IS calculateil as if it had been alo^o 
emliodied in the document ami the total of all tjie 
duties so calcolattsl is the amount leviable on tj,e 
mstniment tor mstance, A sells his house tiBfor 
Rs 1 000 and bj the same dee<l B grants a lease f,£ 
the h 1 USC to A for 7 vears at R« TO per annum Tjig 
duties on the sale and on the lease are calculate(\ 
eeparjteK and the total of the two duties is the Rijm 
due on tl ( deed 
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Wheie »n "iwate >{ ^ever-il nwttii’' 

eadi must l)e a (h«itinct matter in onler tint tlie 
tion may ippH P R (Oo) l<o iri-’ tonn-taiice 
covenants |( r title ioim tlie nstial parts of a tlerti 
pale !n(itga„e n lease and if not Lxpressh men 
tioned soint <1 tliem are implnvl 1*' It" 

1 AI 43^ llip het that in x sale-<lttd coxenant nt 
title aie mentioncil iloesnot make u contain tno 
tmct matfeif> The eousideration ftii i lea-e !■' evf re e 
to be the paxineiit of a monthlx leiit ami the paxixxen 
in advance F a iiii nth s rent nhich uUance i tovi 

reiaid in tlie Uimiuati nof the leav I] p m-tniment 

relates to one xnattei onlj m the lease andvxott' 

tnonxancis u’ tl e lease and an a^i cement f> reirxy 

a loan Reference 2b M 47 > \ lexse toi thiee years 

contains i tmeiiant loi lenenal f tlie lea-e ontj'f 
expiration of the tetni It relates ti ne matter onlt 
tu the demise and not inu distimt matters rr 
n lease and an tviepmeiit to leise R ferenee 

■Vn agreement executed between \ iiid B pro'ide^ 
that on breach f anv of the oonditttns the partt 
default alioul I j ly lo the oti ei i Mim of Rs ) W’" 
The a„reemei t ih eilhei a bond i an a^reemWit 
undei ^rt H and d es not requiie snmiuv botl 
a bond and as an ip.ieenient See /Cc/cienee 2 \ 

014 I and S ] < n to their hrothei L ui instniment 
which sets forth that J and S iclm pusl tlieir n-.h''* 
to certain iiipirtx in faxourof C that I is t > dis¬ 
charge certain debts and to I a% an aniuiit\ i I and S 
Tlie discharge of debts and the anmiitx f in tie 
cfusiderition I rtheuleisc and the instrument si nil 
be Klaiiipp 1 IIS Muh Lk}alhv J(>qinn'\ath OA 417 
\n insimnunt cwitimm^ i ist the cintract 1 iht 
iriiiciiil an I nfltrliis signature tin contnet of t! e 
tnrctx Mgmd 1\ ilu latter ceustitiites but one m 
ptmnipnt an I is liable to one ilut> DauJ ifmiti y. T'lf/io 
1) IJ 18s ns if (111 xntvtx had not pyisted 

" In re a diciiinent evidences two distinct cintncts 
eaih rtqinriiigfitamp and the nhole is im{resped with 
an inRuliiciPiil staiiij tins stamf mnj he taken mt’ 
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iccounl iti niikin^ iij tltt c{ tin stuiiis 

requirtnl lfrhjt\ Kri»hniji 0 li H ( \ 0 )" 

1 ( HitiinN stq itlitiw' in 

llie 1 \rt of tip 111 r t inUmnifv tin •'‘■t'ttt; 

'igain‘-t t Tpcn‘-c-5 mciirrcHl Ip il e m irt^^ci m pn t< ct 
tnq llie tillo [ tin morl^„ r is s^iiust the chintz 
of the luti-ix <'^-^h‘l^crs ii <J <ts not relate t, 
•listmcl matter- Dimihr \ I miJiirir IB 4 “i 
bo a ni rtRa-e an 1 Mircia Iw ii I I* il (li • S 1 

^\le^e in a -nWi Uel llu mort^'a^tr leltisi, 
lii-j n^ht of ndemi tion lu farour if the mort^'a„ei aii,j 
al-jo agrees 11 ia\ tl eG leniiuent a-x->im.nt until ihp 
franshriii the < Hect rhlxxik'* tie m-tniiuetit is , 
convej lucc an I ma^cmeni a Shii ipci 

11 D C7j bo nhere M*aenl persons entered mt, 
an agreement un Ici nlii h tlu futnie suiflus i tolif^ 
< f their respectiie tra<U- were t» lx tnnsfpirc I ti ^ 
trustee to ho hel I h\ him in certain trusti the feed 
was liehl clnr„eal»le \utli lwt% is i h hiati i f 
A’avii rind n ni' .vva'.iuan’ .*e5{-»"enw* dd A* JA? 

b< a transfer of a mortgage m4 an agreement I \ thg 
transfiree to len I monet IS chirgeahle i-a tniisfsr 
an 1 as an agreement Hilrat {ItaK etc C > t bo hi 
33 n 4’6 

\ii artieeiiicut yf hist c atainin„ i c«\emiit to 
renew is ii t within the secti n ' i M 

Tilt test IS 11 t wlitlhir listmct c iiin tsare einbc-^ 
ilieilhit nlethei li iiu t 'sulijeci m itters no P 

(10) \t Ij 

I Instrument executed by several 
persons \Miere they execute it j inlU an I deal 
with the sulijeet matter as a wiisle mallei the matters 
are n )t (li titicf II i/m/afr \ PirDtihsh 4 \ B \ 
118 tor m-tauce a ixiwer <I att nies tiveii t oij, 
porsi n bj 10 ptr-<i}> j mtU lutert-ieil in i «eiii,n 
hum ({ nioiiej Uiajpear liefoie a certain officer ainl 
tecei\e paxinent theret f is one power of attoniea aiid 
tl es not nl ite 11 distinct matters UfjertMf 9 31 s 
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St) «heie ten muasidiis of 1 \illaice esecwted 
trumont autlioiisin" 4 to teco'o for them from ti 
£oTjne\ •\^ent tin. perquisites and other commnflc 
come ippenimiii-, to then mirasi nghts, to cultiTa 

then Mnmeins to distiibute to them proporUonatelr 

their shajes till jn-ofits of certain common land 
onlv dutv i'on one pouti of attomei uasreihsed f 
frrenci, ll JI 3S6 

Hut il a miniber of i>eisons execute a document 
111 faifni of A lutlioiisin" him to do for tnew 

Bimihi acts in none <f which they hare a connucn 

mteiest, the document le not one hut sei eral powers 
ni attmnes f’e/eience 2 M L J 178 So wheie 
IG persons hoi-rowed n quantiti < f nee from A anrt 
p'ist<ed a single bond to him showing how much tris 
bououed bj each and the Ijond did not eoBtauia 
inmt engagement to pa\ the entire debt the document 
nos held ti> contain 10 contncis Shohuhtdtn t 
Hirnak 1011 47 IMiei^ numeioua persona baTU>2 
Mirlnce and mining lights ovei lands m a district 
granted bi deed a license to a cominm to pro«pec* 
and work upon lands I elongm^ t< them indtiiduallv 
ami ngiceni, «<> sell oi lease the mmmg lights 
thereon each was held to entei into a separate con 
tract, Bejercnee 24 51 17G 

So uhere aeveiol villageis entei uun an agieemeut 
to supplr fish in consiileiatiou nf an adnnre made 
It (lue^ not refer to distinct imtteis Boiluriues r 
fVnmiirh- If) '\I L T S'! 

V agieed uilh B to tmnsfei for 99’J \eaiH loi a cei- 
tam 1 nco ihi miniiig iiJiU in a pioperti, snlyect to 
certain riuts ami rojallies Ragried to "transfer the 
same to C on the samp conditions halfoTahi{..\ier price 
To earn tin-, last agreement into effect a lease was 
ixccutcd to Minch tin tontuiiuice of A amongst 
others Mas obtained /Wrflhatthi mstrunient was a 
single ka-^ uml notamnltifariniis transaction embody¬ 
ing tMo leiMH and tint the concurrence of several 
jersf ns tthcr tlnn the lessor whicliitMas thought 
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Rs 2 j 9()0() tioin B and rnns tu t say that A ha- 
leaded certain mouiths to the latter fit a teim ot 2d 
Veai-s at an annual rental of Rs 140 000 It also 
1 lOMileatlnt troni theientof eacli year apoition shf uW 
be deilmted m jajment ot As debt to B so that iP 
this tvat the nhole debt ^ould be j aid by a senes cl 
instalments extending crter the term ot the least? 
Tilt instalment also contains the usual clauses loiinfl 
in leases It luaj be tend as i sarpeshgt lease oi as a 
usiitracti aiy luoit^^fe foi 20 yeais It si oitld be 
stamped as a m}it„age Referaiee fiC 2o4 see also 
26 hi 471 A leases ceitam land to B at a rental d 
Rs 6 j a \ eai an 1 certain raitloadsof strata and ^lass 
The lessee also bjprthecates his immot able propeity 
to &etnte the payn^Ht if this leut The mstnimeul 
should I e stamped as a inoitcage deecl tluingh it also 
leads as a lease Reference 17 A 6) An instianneitt 
uns a iollotvs 

1 hon nvel Rs 25 as eaniesi mouei fioni you on 
the condition tliat 1 will supply 21 mannds o£ i ti 
the 1 ite of 0 annas per mannd lo secuie the money 
I hypothecate the piotince filiell T1 e iiistniment 
leads as a bond and as a mortgage deed Ilenc? 

it shot 11 be stamped AS of the latfei le rription f’* 
e tji 1) Sinqh & h 

In such cases uleie the duties chai^eable n the 
tno 01 moie iiistiuroentR as which the document may 
he construed nr lead aie diffeteiit the duty chi nealjle 
IS the hi^hi-t ol Mich duties 

V counteij ait oi dnjhcate ol ui msinimeiit cl ar„e 
able M nil diit) and on ivlnch the pre pei duty 1 as 1 een 
pai 1 Is (I »r>,e ihle with a rupee stamp dutv niiU 

7 (1) No contract for aoainsuiance lothei 
j f than Biicli insurance as is re 

•nw fernHltoineoctiou‘506 o£ the 

‘ Mercliant Slupping Act, 
jfiO I ) shall lie \ ilid unless the same is expressed 
in n se l•l)ohcy 
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(2) \o fica |)ohcj mide Ftrtimi shnll be 
nude f )r ’»n\ tunc etcceding twelre months 

(3) \o ‘«e^lK>\^c^ slnll Ijc valid unless It 
specifies the partu nlar iisk or idventiire or the 
time for whieli it is made the mines of tlie 
subs riber'5 or undei unfers and the nmnnnt 
or amounts insured 

(4) Where au\ sea insumue is in ide f r ir 
upon a aojage md also for tirai nr to extend 
toorco\er auj time beioiid tlnrt 3 dajs aftei 
the ship shall have am\cd at her destination 
and been there inooreil at anchor the polici 
shall be charged with duty a® a policy for ni 
upon a tojage and also with Inty as a policy 
for time 

Sea Insurance, SCO s 2(^o) 

1 rills rej reduces s 7 \ f \ci 1 f l''"0 wl 1 
wis a lied i»tl at \ilj \«t Cofl8'>l s > fit re 
was n correal n lin„ i r vision in the ear! ei \.cl 

In e 7 the qi oted figures '’OC I avo I eeu substi 
tute I fur the figures 55 the aiords and figures 
Merel ant Sliipi mg \cl 1894 I are been substituted 
for ihe words and figures JIciol ai t Sliij ping Act 
Amendment Act 1862 an I tl e wo I sea p licj 
has throughout been anbstilated for tl e « ids j olica 
of hea insurance 


8 (1) J^nluitlistandiijg aiijllilug m this \ot 
llo I. d.b^i.r.. .r J") In'”! suthorllj raisiiifc a 
oticrMs-rif« « tl Joan under the provisions of 
*?te®o Local \uthorities loans 

\ct 1879 or of anj otlwi 
law for the time being in force liv tlie issuo of 
bonds, debentures or other securities shall m 
respect of such loan he chargeable with a dut\ 
of one pel centnin on the total amount 
of tlie bonds delientnres or other securities 
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issued bj u and such bonds debentures or 
other securities need not be stamped and sbaU 
not be cbaigeable with any further duty o’’ 
renewal consolidation sub diMsion or oths’’ 
wise 

(2) The provisions of section (1) exempting 
certain bonds debentures or other securities 
from being stamped and from being chargeable 
with certain further duty shall apply to tue 
bonds debentures mother securities of allout 
standing loans of the kind mentioned therein 
and all such bonds debentures or other seen 
nties shall be valid whether the same are 
stamped or not 

Pro\ided that nothing herein contained shilj 
e^ein^t the local authority winch has issued 
«ucli bonds debentures orother securities from 
the dutj chaigeable in respect thereof piior to 
tl e tweiitj sixth day of March 1807 avhon such 
duty has not already been pudoi remitted by 
order issued by the Go%einnr General m 
Council 


(3) In the case of wilful neglect to j a% the 
duty required by tins section the local autbontj 
shall be liable to forfeit to tie Government a 
sum equal to ten per centum upon the amount 
of duty payable and a like penalty for e\ery 
month after the first month during which the 
neglect continues 


Chat-geable, see s > (6) bo ,d Bee ^ 2 ( } 

1 11 IS repi Hlures s 7 fl i f \rt 1 nf 1879 

1 l.ere „„ m I nx , r , ,„o„ m tl e eir 


In » 8 il e qfiolcl worl 
I ns \ een nulntit te I 

ratrx 


Hecurities wl erever d 
f r tie worl certifi 
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In the proM-jO, the quoted wonls, b> the Goter 
nor-Geueml in Council, Late been substituted for the 
Vfords “ under this Act” 


CL (3) 18 new 


The uoid one has been substituted for ‘ ei^ht 
anna bj Act M of 1910” 


I’owtr to reduce 
remit, or compound 


9 Ilie Goternoi-General in 
CoMiicil may hj 'rule or ordei 
publiBlted in the Gazette of 
India, — 


to) reduce or remit wbeilier prospectivelj 
or retronpeciuelj lu tho whole or tny part of 
British India, the dunes with which any instin 
ments orany particiilai class of )HStrtim®nts, yi 
any of the instrumenU belonging to such class 
or any instruments when eTecuted bj or m 
fatour ofarij particuKi class of persons orb) 
or m fat our of any mcmbeis of such chss aie 
chargeable and 


(b) protide for ilie composition or conaoli 
dation of duties in the case of issues bj anj 
incorporated company or othei bodj corporate, 
of debentnres bonds, oi othei marketable 
Beciiriiies 


Instputnent, see » ^ U4j, eree.n(ed -jco i- 
J (IJ) chargeable ^eo « 2 (6). 

1 TJiis reproduces ch«i>e faj of 8 of Act 1 of 
1870 [Cl (!>; being omitted] k Ifi of Act 18 < t 
1869 hnd i similar piorision '•f 

In 8 9, the quoted word-, rule or are new 
The old cl (b) was as follows * (b) cancel or 
^ary such order to the extent of the powers herebv 
gi'en’ 
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B —Oj S4amp« at«2 the Mode of using them 

10 (1) Except as othermse expressly P^''" 
vided in this Act, all duties 

with which any instruments 
aie chargeable shall be paid and such payment 
shall be inihcaled on sncb instTnTnents n't 
means of stamps— 

(а) aLcoTAvwgt,o the pTOvisions heieia con¬ 
tained oi 

(б) when uo eucl) piovisioa is ajiplicable 
theieto—as the Governor-Geneial in Council 
iiiaybv lule direct 

(2) I hi. rules madt under vub section {1^ 
maj among other m ulcrs legulate— 


(a) 111 the cave of eatli kind of mstriinieut-' 
the description of stainjis irliich maj be used, 
lu till lase >1 lustiumcnis stamped with 
impresBed St traps ibi number oi stamps trhicU 
nny be used 

(c) III tlu case of lulU of exthauge oi promie 
hOiy notes wnrtnn in any Oiiental langmge 
the si/e of the piper on irludi thej sro ivntten 
TiiHriimeiif f 2(14) ehnfienlle vce f. 2(C) 
vnirexsril si niipt m e 8 2(11) bills of cvcl lu /f, lee 
s JC) prinnts ri/nile htev 2(22) 


1 Tins ripnxiijces-ffitlj lerlnl nltentiiii' 

H ‘I nt Act I of 1R7'J T (0) to nu.i 50 , { \ot IR 
of IvOO < mniiicti like |>i< \iMon'> 


the quoted words in cl (e) J, tve l.eeii Rubslitntul 
foi tin worn tiiiiidis 


2 ^^llLu Ml mNtinnant lint onjit to Ix wiitim 

OT (lie tmi rpN»< rl 4 m «11-. ivritUn on two rowii to-^ctlicr 
it I- not jr. (.rl\ KtiiiiiMsI I» U {SG) Vo Prf'- 

n 1 mIhiww iliiM „„ Aptmiid tiny Ik 
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wniiii) m hull li ]n] cr Ualhiv \iill u I \ (ib /U 
oiMndri'>\ S im>/1 h> U M 

\ iiile fi imcti li\ tlw G neni r(ieiutil uquirc" 
tint the «t'mii>-^e:i 11> f-litnUloiMlopHCcerliin pirticuhis 
on 1 - 11 h\ him Ihe onii^sif n 1< <I i *>< (|<ie 

n >t iinke in iii'-tniimnl nnileD « n it < tliirni'e tinii 
iluK vtiiii|«<i I' f ituet 11 M 77 \< t 'I e» tin 

ah iiL( <if tlu lertihrate ie<|iiire<i h\ nili ' ^ i f •■tirli 
nilc. (J I \ Troiflol tja Is O • The ntle whitli 
rpiiiire-. tint the jnrt of in ui'tmmcnt iihicli i- 
« ritien on i hm «lieei' of | n| er nttiphetl t > the st im|'- 
e<l 11] er mii't he hi tlu «^enitint- iiwl the 

iMtiieKse» f tiled (iinu ni l^ Wtnt m g /U/crriiec h 

il • .» 

11 llic followitjc instru 
li • e menie maj l»c stamped tTtlli 
tdliesixe slamps iintneh 

(а) lastrumtJitii thaiKCable with llit dut) t>f 
0111 inn I 01 Inlf an anna except parts of 
lulls of etchaujje |>a\al)le otherwist titan on 
demand ami drawn tn sets 

(б) hills of eschangc cheques and proiuis 
soi\ notes drawn or made out of British India 

(c) entri as an ad\«x.ite, \akil oi attorney 
on the roll of a lliftli Court 

(d) notarial acts am! 

(c) liansfeiw by cndor'iemciit of shates in 
am inrorporateil coinpana or other bod\ corpo- 
latc 

Justruurgnt’i >*ep k J (14^ eh 2 iqcn}}i' »ee s 
2(h) Inllx u/fxel iiijt sti. s sees J (7) 

Jiomiftori/ note >-01 s 2 (22) 

1 Cxe<i t ll e h-t euht wonN whicli are new tin-- 
rij 1 «l lees •» 1<1 of \rt 1 of 1S70 s " (a) of \ct IS of / 
1'''^ i\a» «im.hr ^ 
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1 he quoted TTOitU in cl (e) have been substituted 
fo\ tbe worda of public CompaTiies and Associa 
tioiis 

3 Cl. (a) V IItuuU tor Us 380 payable oihei 
mse than on demand cannot be on an adt esiie stamp 
Oeiaji \ fiawin Kristnith 2 M 173 So a bill oi 
exchange for Rs 500 payable othernise than on de¬ 
mand Iladhakant \ Abh>yehurn 8 0 ’71 Si e 
pionotc for 300 rupees not jwyable on demand bearing 
a one auna tamp is not did> tamped Mamekv t7a 
woona 8L (H5 \«vijonu s fviiriipof/ian 11 ’il 
A pionoie payable on demand if written on nn 
piessed stamp is n t imiiopeiK stamped Ewp v 
Vtnhu ) A U V 17 


Caucellat oi 


12 (1) (o) \Mionvei albxes anv ndbestse 
stamp to anj instiuinent 

rs e simps cbaiRcnbU witlv dnt> 

which lias been esecuted by 

any person shall when afTi^ing enoh etstnp 
cancel tlie same so tiiat it cannot be used a^aiii 
atul 


(6) nhopvti executes any instmment on any 
pipei licAimg an adhesive stamp shall at the 
time of execuliin unless such stamp has been 
already cancoUed in manner atoiesai I caned 
tlie same so tint it cannot bo used again 

(2) \ny instiuinent bearing in adhesive 
stamp which has not been cancelled so that it 
cannot be used again shall so far as auch stamp 
IS conconied be diemeil to be tinsfnmpf'd 

(3) I he person required by sub section (1) 
to cancel an ndhesivo stamp msy cancel it by 
writing on or across the Rtimp lus name or 
initials or the name or initials of Ins film with 
the trim date of Ins so unting or in ati\ other 
eflcctml manner 
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<oo s J (14) c/jfirjcntfe ‘•('O ' 2 ^ 

(G) rxcenff lico s 2 (12) 12 

1 J Jie tJnni IS new TIte tilher tn i chtr-.63 

repr xluce h ll<f \ctl«f lh79 S-« jl f \( t IS 
of 1^G*! 0 inOiiH <1 •'imilir pun isic n** 

2 Time. —\\ here the execution of t ilnciunent is 

not complete until elelnen nH in the ct o f himdts, 
‘^tami iii„ omcellni 11 nm likt [Itk it tlie 

lime ofeleliierj Maireinii \ Derji 1) 11 bo) 

Tlie \ ilulit\ f thi-5 mlm.. IS (1 mbtful nmi as execu¬ 
tion IS 1)\ tlif I resent \ct eleliiml t) nii in signa¬ 
ture Other instnnnents must Ik. cancellcii it the 
time f execiUi ii te sitniturc • rj a iccLiit fir 
salan Q L ^ A i/iof 0 \ 2l<t ot i niemt i indiiin of 
Kornls sold IMh \ Cn) nnoUi II D !•'' \) here 
the uts of hi.?iuu iflixiiu tht -unip ind can 
cellin.. It follow each thci in <iui k succe»si n tiie 
cancf llation is 1 It 1 er ill uj it e nus ifteitli xe u 
lion ’Minimi U \ Hi 24 It 2 > 

3 Cancellation. —The mere dnwin« f twi 
paralli 1 lines across tlie stamp is n a sufTicient ) ir- 
Wii/rtpi t lihimnjt 2> |) 432 Contra I* (US) 

V > lOS 4n iii< ancelh I stamp Itaxes tie 1 tuineat 
un tuiiped Zl<niir«ta 7 i if 2s \ 'OS Tin omission 
to date the stamp if it is therwist cantelUd man 
effectual inanner docs ni t mike It imstamj ed Airpo- 
rom I Hirun if 3 4 1 I )2G 

13 Eveij lustiimient written upon paper 
n«ir le lu fu nis-1 stamitctl With ail impressed 
’<•11 1 rrp >.«i .u i’ stamp shall he written in such 
lortoKtiru » manner that the stamp may 
appe u on the face of the instrument and cannot 
he used for or applied toanj other instrument 
insfritiTicuf see s 2 (14), ntjirKK I gfiii; ee 
6 2 (13) 

1 This rcproihices 8 12 of \ct 1 of 1S79 I here / 
was no corres|sindinj; proMsion in the earlier \ct • 

4II 
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I Alt that 13 is tint stamp maa appCJ 

on the face of tlie mstrament Tlie writin^' need not b 
begun on tlie side of the stamp It iin\ be begun o 
the reaerce side Daulat l{am\ ] t(ho 5 M 1"' 
licfeienee 7 AI 17b 


tvo second instiuinetit clmgeablo witl 
0 ily one nstnimont ‘‘h'lll be U ritteil UpOll 

to Ik. on Mine staoi) picce of Stamped pTpei npo: 

wliicli an iiistiiimeiit chaige 
able tritli dutj liasaheadt been niitteu 

PioNided that notUing III tins settion sbal 
pietont any endorsement nbitli is dnU slampei 
01 iR not chargeable nith duh being madenpoi 
nnj insti uuient for the purpose of transferriiij 
am light cteated or etidented theiebj, oi o 
acknowledging tlie receipt of an\ money o 
goods tlic payment m tleliteiy of nliicli » 
securod tlieioli^ 


hutriment >ee R ^ (14) Otnrqcfihh, see r 
(C) I fcei] f see H 2 (23) 

1 ftiiR «e| i.>duces K U of \ot 1 „f 1879 fhei 
was no corresponding pioMsiou in tlie earlier \els 
^ 2 -cUring'jrstmeiitifieleas. on tl.e back is lu 
nift,of^a;<ecu(ion,‘‘«''nn.ed ana release on pa3menl ( 
‘"“Hih cancelled in^’/rrenee n m 40 _ „ 

iii-n beteo that It can^f 3 bond PiaUtml a T’id<» 
pemln ^ 'ransftr b.t entlorsement f 

III of J?*” "”^f-iaoiii nfn (o-nu.rlgi'oe M 

,7 3 "o* \ 4{,> 

s intiif.,, r- 

ShA^i u h**-* hiterj instrmnent writ 

’* ' it'- i> Acn in conti nention of‘secfioi 

11 »ntiRnW'*’sT‘*"* 13 or‘section 14 shall b 
I iar<^ deomod to be unstamped 

y fii-(rnr.i,„i. bu a 2(14) 

llftf Act 1 of 1879 Iber 
ns no torrts{Kin«ling pmsum in tin tailior Acts 
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III » n. the wonli and ficores ** section IJ or sec¬ 
tion 14.’ hare been Bubslitatetl for the worJs antj 
figures «ection 12 or 13* 

16 Whore tike dutv witli which an instru. 

^ inent is chsrgetble, or il'» 

' ' 'etemptioii frnin <Uitj 

deiwnJ-, 111 am manner ujHm the ihitj actually 
paid in respect of anotln r in'vtimiient the paj 
lueiit of such last menlioned iliilj shall if 
aj)plic.ttion H made in wril»ii« to the Collector 
for that purpise mid on production of both tlie 
in-.tiutn»ntT he denoteil upon such first men- 
ti IK. 1 i istruineiit h\ endarsement under the 
han I if the Collector or in such other manner 
if anj as tlie G)vi»iiior General m CdudciI maj 
b\ rule proscrilie 

/iMfniiiic'if *seh 2(i4J see s ^(6^ 


1 This rci'itsluces R I'lof Act 1 of 1879 wiHi 

i.’.'M'TOVrtTs' 

j nnisi n in llit earlier Vets 

In R 16 the wnrd» quoted are nen 

C —Of the tun' of stamping Instruments. 

17 VM insCraments chargeable with diitj, 

, and executed b\ anj’ perBOn 

■“ ""‘'a'* InSia. shall he 

stamped before or at the tiujc 

of execution 

/jisfriimcnt, kc 8 2 (14) chargeable, see s 2 (Q), 
erfcuted see e 2 (12) 

1 Tins reprdj||||B » lb of Act I of Iv 
Has no correspon^^Hvesessioii m the 

' StampQ It 

etamp of the amount required * ’ 

iiiauner prescribes! In law, Vi 
Horn I. R GOO 


IS) , 


of 
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2 All that 18 necessin is tint stamp maj appear 
oil the face of the mstrument Tlie wrtliuEf need not be 
begun jn the side of tlie stamp It mat lie beijun on 
the leverse side Daulaf lfnm\ ^ ttho 5 M 1'8 
Bcieience 7 M 17b 


14 No second instinment clnigeablp avith 
tiiiiy oiip I 8ti inpni shall be nntteii upon ■> 

t lit on sail e Biaai( piccc of stamped papei upon 
,, , , nlnch au iiistiumeiit clnige 

alile ivitli duty has alieady been wutteu 

Tiovided that iioUuog in tins section shall 
pieacut any endorsement ninth is duK Btamped 
01 IS not chargeable uith duU being made upon 
nnj instrument for the purpose of transferring 
light Cleated or etitlented therebj, oi w 
acknowledging the receipt oi anj money oi 
goods the pajmeiu or debteit of nliicli » 
sect red til erobj 


hutrumou see s _> (U) ^Unu,cohli see s 2 
(G) rioeijt tee K 2 (2^) 

I TliisiepitxlucesK 1 i of \ct 1 of 1870 Iheie 
was no corresponding , ,onM«n m the earlier Acts 
. 2 /ohfllig'^rstineDt of leleast on the back is not 
time of eNecutionstanijHfil ns a release on pajmentof 
alreadj cuircUed 11 M 40, so an 

the eame so that It cann* t bon«l Pralhul \ Viihu 
(2) Any 'n,trn,nev^“I"'r 

. ' ' i'll. faaoiii oil lo-miirt'Ufp. see 

stamp wliicli has not \ 
cannot be used agair' . _ ^ 

18 concenied, Ijp-i instrument writ 

'11 " * * •***^OMtiavt)iitioii of‘section 

\3 or'eection 14’ shall be 
*• deemed to he unst iniprd 

^ fii.lriinieiif bn « > (jg) 


it. 


Tins ri| rcirlncaH h II of A<i 1 . f 187‘) 
’ ‘•"'■risioiKlinK ,n ,|„ 


I here 
Acts 
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lus the words and fiftnres sectiOQ IJ or sec 
tion 14 ’ have been sabstituled for the words and 
figures section 12 or 13 

16 Where tlie dutt nilh which an instru* 
j j j ment is chirgeable oi its 

exemption from duty 
depi-nJs in aiix inannei upon the diitj actuallj 
paid in respect of another lO'.ti ament the paj 
ment of such last meiiti me I ilutj shall if 
application Is made in « ntiiiK to the Collector 
for that purpose and on production of both the 
instimnetits be denoted upon such fiist men- 
ti no 1 1 istrument bt endorsement under the 
hand of the Collector or in such other manner 
if anj aa the Goaeinor General m C luncil maj 
b\ rule proscribe 

Imh lie t sees 2(14) e/iir/ei6fe sees 2(6) 

1 This repro luces s loot Act 1 of 1870 with 
blight xerlia) alt**rati ns Tl ere was no correct ending 
irrMsi n in the earlier Vets 

Id s 16 the words quoted are nen 


G —Of the ttm of stamping Instruments 
17 \ll instruments chargeable with duty 
and oxeouted bj au} person 
in British India shall be 

stamped before or at the tune 


of execution 

Instn ment bce » 2 (14) eiargcable see s 2 (C) 
executed see s 2 (12) 

1 Tins reproduces b 16 of Vet 1 of 1879 There 
u as no c rrespon ling possession in the earlier Vets 

2 Stamped means staiitpel not onlj with a 
biatnp of the amount required bj law but also m the 
uiauner jrescribelbj law Ifofitul x Jaqmohandne 6 
Bom L R 699 

3 Time of execution, t e of signatun 
B/iauati^t V Der^i 19 B 635 cited note 2 to s l"^ is' 



52 


TnL lUDiAN Stamp Act. [Ad P 

doubtful now So i receipt etamped subsequent 
execution is unstamped, JefhtbJiat r Ramchatirirn b" 
B 484 Tfamasnmt \ Samafami, 5 M 220 I L B n 
2S1, unless the acta of signing and affixing the stanJP 
are almost simultaneous r Hudson 24 '' 

18 (1) Every instrument chargeable 
T . . -. 1 . executed only out “ 

Instruments other , n 

than ijiiu cheques Bntish India, and not being » 
and notes Mecuted out Qf exchange, cheoiie, V'*' 

01 Uiitish li di 4 . tic 

promissory note, ma% 
stamped within three months aftei it has 
first received in British India 

(2) Wheie any such instrument cannot, 
reference to the description of stamp prescnbf*“ 
therefor, he duly etamiied by a private persot'j 
It may he taken within the said period of thrf® 
months to the Collector, ‘ who’ eball stamp tli® 
eame in sucli manner as the Governor Generi*^ 
m (’onnt il may by rule piescnbe with a etnmP 
of stith value as the person so taking siif*^ 
instrument may roqiiiio and paj for 

lustrumeiit, sec e 2 (14), <haigioh)c »ee * 2 (®) 
exrciited, see s 2 (12), bill of estcfioiijc ^ee h 2 (A 
cheque see r 2 (7), promiKsori/ note ste ^ 2 (22) 

1 Tins rcpTwluccs » 17 of \ct 1 of 1R79 S 
24 (e) of Act 18 of ISC') Ind a bimiJjr provision 

In B 18 (2) till* quoted word 'who' Ins been 
Hubstitutcd for 'and lie 

2 A ilociiiueni eximud out of British liidi.i i(id 
ncused lure under wv earUrr Stimp \rt v\hicli d‘d 
not provide for htsmpmgof Bueh insirumcnts, i, ral'd 
non, thmi Ji iinsnuipcd, Urfennw, U M 2""’ 

19, 'J lie first holder in Bnhsh Indn of any 
Hill* rhe/js's, and bill o{ exchange, cheque, or 
rmi'h'r^' rromiswry note drawn <ir 

" ** mtvdeontol British India shalk 
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before he pre'^ents the same for ^ccept^nco or 
piMnent or endorse** tmiisftrs or otlier^vise 
negotntes tlio same iii British India, afliT 
thereto the proper stamp and cancel the same 

ProMiled that— 

(a) if atthe timeanj such hill of exchange 
cheque or note comes into the hands of anj 
holder thereof m Bntisli India the proper 
adhesne stamp is affixed thereto and cancelled 
in maimer proscribed h\ section ‘ Ik!, and such 
holder has no icosoti to helioie that such stamp 
Tras affixed or cancelled otherwise than b\ the 
person and at the time required b) this Act 
siicli stamp shall so far as iclates to sucli holder, 
be deemed to ha\e been dul> affixed and can¬ 
celled 

(6; Nothing contained in this proMso shall 
relieve any person ftom anj peualtj incurred by 
him for omitting to affix or cancel a etamp 

Dill of fxehtnje sees -(1) dieque «eL s 2 (’) 
iKife see s ’ 

1 Ihis rei rotluces s !'< f \el 1 f 1879 and 
j ( rresjK uds to s 8 of \et Ih f lb69 
j In ihe proviso the quoted words ff exchange 
' are new and the qnoted figures 12 Lave been subs- 
‘ tilute 1 for 11 

S 19 of the old Act has l»een omilteil It ran as 
follcws - 

^ ' 19 Conversion of amount expressed in certain 

I currencies—\Mieie an iDStrnment is chargeable with 
adraloron duly m respect o£ an amount expressed 
la poun Is sterling poands currency francs or dollars 
( such duty shall be calculated on the value of such 
J money m the currencj of British India according to 
the following scale — 

' One pound sterling or pound currencj is eqmval- 
j enl to ten rupees 
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One hnnlrecl fr&QCe are equivalent to foit% 
rupees 

‘ One Mexican or China dolKi is equivalent to 
two rupees four annas 
2 See note 1 to s 3 

20(1) Where an instrument is ch'irgcaWe 

Con^enonofflmn nt flrf m (Intv III reS 

eipr*5««Ki n hngit pec^of^ni money expre^^rA 
« *■* lu any cui reiic\ otlier than 

that of British India such duty shall be calculat 
ed on the value of such money m the currency 
of Bntisli India according to the current rote of 
exchange on the da\ of the riate of the instni 
raent 

(2) I he Go\ enor General in Council miy 
from time to tune by notification m the Garette 
of India piesciiho a rate of exchange foi tlie 
conversion of llritisli oi any foieigii cunency 
into the cunency of nritish India foi the pur 
poses of calculating stamp duty and such rate 
shall be deemed to ho the emient rate foi tlio 
purposes of sub section (1) 

Imlriiv rut secs 2(H) e} argetihh f^ee •i 2 (R) 

1 C. ruspoiihto »s 10 nnd 20 of Art I of 1870 
ami 10 of \ct 18 of 18C0 

Ins 20(1) the qiioiCil TTor Is in lines 4 and jhue 
been Rulstitntel foi i1s« nnnie other fiiricn n 
col tiinl currency 

21 Wlure m inetmiiicnt nt chargeihle 
fiin.,knnli tiwfcf ^‘th atl m?oi cm AtUy m rea 
M Ml-* low lo U |)ect of any sfock nr of an\ 

* ~ marhotalile or other sccuiity 

such duty Hliall he calculated on the value of 
Hitch stock orhcrunty according to the average 
price or the I ahto' thereof on the dav of the 
dale of the instniment 
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« J(J-I). fh ^ J (.) 

trruritij 

1 Tt>isr.|n*liic.K *. J1 of \,f I ,f IsTT ll„ro 
»J«n.rc.rn-|>on{m^*inTiM iim \<-! IS .f IS(/t 

s 21 t!ie >jii)t(>! mnin *nr >lJ)pr’ flnil nr the 
-> 'IP arc new 

«.92 Where m instnimciit coiiI’Miim a statc- 
Ml < f me»t of corrent nfo tf cx 
♦xthin?- or chmpo OF prirt as 

tho ca'MS m‘i\ rcijiitre ninl is 
^niped In accordance with such btatcinent it 
80 far as rcKar*l'< fht fluhject-rnittcr of 
*'ich statement be presumed until the contrary 
•s proved, to bo duh stamped 

fintnimeiH h J(14) (hd»/affliri;w/ see i* J (H) 

1 Tlu'i repnxlmos »• of Act 1 of 1870 lliPlo 
*■' u * torresjiondiDx | nwi-ien i» ilip \pt ot iShO 
. 2 \ bon I htij iilatcs th it further«on'Klentiiin o£ a 

’anof R-j so Oio (Ubtoi kUoiiII delivir to tliP cipditoi 
®iiafuturt <lav SlO«rer</of ffratn vahiwl ar IN )0 
I he bond ik propeHv stampetl on an 
anna Rtami n1tli<m„h on the date ofdeliwrj the 
price inaj he 4 arris pti lupce Bhairah v Alrk IJ 
^ ibS 

83 W'here interest is eipresalj made pay 
h trumt ii* rwr mg able by the terms of an inatru- 
inent, such iiiatiuiiient shall 
he chargeable w ith duty higher than that 
'rith winch it would baaobeen chargeable iiad 
'’ornention of interest been made therein 
f'ntrnmenf eec 8 2 (14) chargeable see s 2 (6) 

I Tins reproiluces s 23 of Act 1 of 1879, and 
“rres|>oiiils to s 9 of the Act of 18G9 
, 2 I'nr illustrations sec <7(n2ftar V Umar, 4 B 126 

wcount stated) 3 Bom L R 839 (acknowledgment) 
Hahil Kora 5 B 470 (sale certificate of 
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prc [ iitj '5ut)iet‘t to "I mortgni;:^) lu eicli of wliiclitlieit 
Vi'v'' T I r< Ms\on of This c%en though 

lump sum is fe|ecifuil isjmible for mteiest without 
nhoT\m„ the nte \ ifhu v \flf7m 3 Bom L R 133 
But ulipre a hoiicl lecilpfl tint <loable the nm unt lent 
sliiuld he lepnid foi inncijnl nnd interest m certt 
mstalimuis or eorher in case of tief uilt in tiie P'A w 
lull inimciit ol an iiistnlment diiti on double 
amount lent ms held ehargeahle iytimbhii v Kri te, 
2G C 179 llie tno raliiigs me not reeoned ess^f,; 
and tlie ( ilcutn deeision requires leconsideraf tt^.^ 

IS subnmted ti i the secticai sj eaki <-rnl> ot 
and not ut tl e o/ •nUreit , (j, 


uoniieci«<l niUi iiKrt 
g gea ot inark«<ta1 It 
Btciiril t to K ol 
nbla ai i£icM lei is 


23A ( 1 ) 
tninienl (not 
tttissorj note 
eTchanfje)— 


Where mi Jus 
hemp a pio 
01 lull of 


(o) la gueu upon the occasion of tin, tlep««it 
oinnj marketable seciuity b} naj of security 
ioj nioiie) nclvanceh ot lolw adtanced )ij n ij 
of loan or for an cxisuiig or future debt oi 

(1) tnalsea tetleemablc or qualifies n diilj 
Htampecl tnjisfei intended as a secumv of any 
rnaihetalde Bccurity. 

It fcliall be ebarpeabU uitlv duty as if n wen m 
jigreeinciif or iiteinornndiim of an agreement 
cliarpcible n nil duly under Article No 5 feV 
cifSohedule 1 


( 2 ) A roleisoordiscUtrRoofanysncliinslru 

mciit shall nnU lie* tJnrptalde with the like 
duty. , 


Itixlritinriit^ set >■ 2 ai) jioiHiofori/ title see 
H 2(J.>) Ml nj fXthntu KC fc J (t) xxKxrlaohle 
»'eurtUj Ni s J (ir>) tluh/atamikil sees 

1. '1 hi. spcinn ms ftdclciHjy Wt 11 of 1901 



Im Imiw stimi \ct '►7 

24 Whorojjn j>rojv'rn ih fri»«/cmil to 

Birr* P<“t>On in C( iivHlontioii 

*,* nholh or iii pnrt of Tn\ cloljl 
^'fc tr^t^cLirc ‘J***- lo liitn orMilijoct iitJior 
^ icrtiinh or tontinpenth to 

^Mia\mr>iit < r tnnsfor of nii\ moncx or stock 
'’■QOlIier beiTi^ or (onstitntiii^ ^ clinr/if or 
«’^^'loihruii.e upon the pro|>crt\ or not siu |i 
f Ofbt ^onp^ or slock is t«> Im* dttntc \ the uliolc 
or part as tlio ( j«.e nn\ ht of the coiisulLntion 
‘“rtspeti ivli(ie)f the trmsfci is cLti^. tbic 
'ruli a I cahtern <J»{\ 

Provided tint nothing u\ thn section slnll 
*Ppl\ to 1113 such certificntc of wole as is men 
boned m irtick IftofScheduU I 

Exphnntion —In tho cn-w of t snio if pro 
PPft} subject to *1 in irtgnge cr otlier iikuiii 
o^nce anj unpaid morttage monc) or inoncj 
otargeJ, logethtr wilh the inttiest (if aiij) duo 
llie same slnll lie deemed to be ptrt of the 
consideration for tlie sale 

Provided tint nhere projicm subjecl to i 
18 ti insfi rretl to the mortgigee ho 
*“^11 be entitled to di-diict from the duly pijaldo 
the transfer the amount of any diitv alreadj 
P" I m respect of the mortgage 

( 1 ) \ owes 1? Rs I 000 A Bells i property 
b tlie consideration licing Us 'lOO and the 

please of the prev loiisdehtofRs f 000 Stamp 
'^’y is payable on Ha 1 OOO 

(2) A sells a property to B for Hs GOO vv Inch 
*8 Subject to a mortgage to C for lis J 000 ind 
’unpaid imprest Ha JOO Stami»-dut\ lapijabli 

Rs 1 700 
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(3) A mortgiges a Lo<ise of the Milne of 
Rs 10 000 to B for Rb 5 000 B afternaulH buys 
tlie house from A St-iinp duty is pajible on 
Rs 10 000 less the amount of stamp duty 
alieady paid for the morrgage 

Chnxjenble see 6 2 (6) 

1 llic luNt paias[raph leprodnces s 24 of \ct 1 
of 1879 aud corresponcU to B 540 of Act 18 if 1869 
The priAisos illHstralions and the explimtuins are 
new 

In a 24, the quoted poitioa (inctii hng the illustra- 
lions) 19 new 

2 llie toiisideiotion i> tilt viiue f the (iv| ert> 
tnnsfcnod U e conxidemtion need lu t bt ill ready 
ca«h It mil consist ivholli oi putU f i debt already 
due to the traii'-feiee i>i of am tomimxliti '•itch as 
stocks hliares *,raras etc The »m uni of the debt or 
the nine of tins commoditi I'.then lermed the wliole 
or pait if tin considiration foi the transfti ''ce 
illustration (1) The fact that the | iiment of the con* 
MdeiatKii or Its .iniotint ile)HU<(-i »n i ci ntiii^encV 
does not affect the slam| dntv tilui h is leiied n the 
nmoiuu as if no oonlin^cmi existed 

3 Property subject to morteage. 

fciilpsM that ft projierli subject to n nuii^.a,,o is 
sold Iflhefict of the morlvifco IS II it ucitfil m the 
Kile died the slainj> diitv will be jnnhh on ilu ictvial 
sale I rice Uni if tin innt^iACi-- iicited wlnt h 
H ild 1'llie jim| I rl\ subject to the iiiiirt-, iti i, ihe 
• quitj of redciiii lion llie ibilx is pajahle on the sale 
pnee the principal mil inlinstdiK nf tl i tniieff 
the pxcciitiin of the sileileed illusti Hum (2) Rut 
it the Kite H to the mortfciifei himself he mai deduct 
from tlie nmoiini of such duty lh< amoiml ofanj duty 
ftircadj iniil in risjicct of till iimil^ia^i- ''ce ilhisua- 
lion ( 0 Huh f >15« ws S»n/*iij i i 1" R 971 

Thcpn)|srli sohl tothemono-ec inii«t be llii-s mu as 
«ns inortci^id nn I should not luerily form a part 



U591 l»f IvnuN A«t 

/„ r<-\nrt' »• 11 .*tl. Ml ^ n n UH S" 

^'elx-ncfit «r tlii«pinxw< ittcniNi ili< T-.i^nco < f 

“Ptii / jcrt^xrf "i 11 m L H > \\li<ii 

j n rrrt\ i«. w 11 lo llit 

*>tli f 1 } ♦ r pri p« rl\ ni t Mihjoct to llii itn rt„i„e ll' 
*'amp mtlii kiIo il< <<1 ih < f iii'iiiimiiit «liicli rrjri 
^nts tlie (IifTi ronrr* 1 1 II ill'll ilm ii llio r<n>-i<Iom 
>1 11 tlic 111 ill l»l i'kI iliit'iliiil' ri''! 

ri'fert <f tie m ri^'a^e itenl Uijiraxff 1 H in 

L R 4'‘n 

Tliefco mips li) n< 1 aiih ti» n fi'ili/'i' 

I'ue'l h\ a ciiuri in rt^poil < f | r«>|«rl\ miM siilijed t< 
imorl^ntP In such i ciso llie iliil} isnleulattil m 
*!« actual price linl Huh follonK f/«*/ereiier ' 1*^ 

7 M 4il VefernK-. 10 (’ 02 Jtculi \ 
^mnarniti I*! \ li»7 ati'l ourrule'* v 

fltl'ilfrore *>11 17<l (oil <l h ej Inn Ham Knfhvi '1 
” 47 Vfcr Kotma v I hrohim I'l 11 ’>‘^2 

4 liere a leitet* On Htamj liutj i" 

ravalle intlieani imtoftlu «< iisiili mien lliereof ami 
Dot also on the rent re«ene<l in il c lea^c^ «hioh the 
® ^i^TiPe agrees to jm //«/ennee 11 2*7 

^^*lierenull//art o/ 0€ eon$i<leri’ion o{ » niortgimi 
actuallj pail/ the reniainiler remaining nnj aid tlu 
stamp iluij iH calculated on the I >rti n paid l/ofn/iiu 
’ 0 Horn L R 600 

25 Where an inatiiiinent is executed tc 
y. Beciirc the jnjment of at 

"■“My Me'" aiijiuitj or otlier sum pajabk 

perioditally, oi wheie tin 
fonsideraiioii for a conaeyauce IS an annuil> oi 
other Kum payable periodically, the ainoun' 
secured bj such instrument oi the coneideiatior 
[ot Such oonvejance (as the ctse luaj be) shall 
the purposes of tins Act bo deemed to be 
(o) Where the sum is pajable for a definiti 
^riod BO that the total amount to be paid cat 
hfi pre\ lously ascertained—such total amount , 
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(/)) Where the sum is payable in perpetuity, 
01 for an indefinite time not terminable with any 
life m beinfl: at the date of such instrument or 
conveyance—the total amount which, according 
to tlie terms of Mich mstiument oi convejance, 
uillorinas be payable duiing the period of 
twenty jears cijculatetl from the date on which 
the first pajinent becomes due and 

(cj \Nheie the sutnia yajable £oi an indefinite 
time teimin ib!e with aii\ life in being at the 
<late of such mstiument or convejance—the 
incj-tmuHi amount which will or maj bo pijablo 
as atoresaul during the jieiiod ot twelve jeara 
‘ calculated fioni the date on wliicli the first paj 
meat becomcfc due 

luitriimen/ sie ^ (14^ ereculxi see i (li) 
CAmr'/'iiit.* sees 

1 1 Ills u 11 > liic**. N i'l ol Vet i (j 1 1870 uitii tiie 
xiib'tifuti 11 It) cKiises (b) md (<) nl i!ic uoids calcit- 
hteil ti im bicomeH due foi ntiei tlie dite ot uucli 
in'tniiiieiii iir ronvejauce ’ lo h li of Vet 18 i f InC' 5 
tlie iluti wis ml 1(* tmie-i tlie 'iiinunl pa\ ibU and there 
w iiu luiwj'ioii f oire'jomlmg to <l («) 

In cl (e^ tlie ijnoled won! m-iximum ' Ins been 
Biilj'titnted foi the woid “totil ’ 

2 An iw ml (if ■» iii|iets a montli to A, ujtliout 

luomniniii^ Tin penml, is foi nn inikHiuie period 
/.V/,r..,c..lbA t\ X 197 See 2-1 U 2o7. cued m 
iKite 4 to - 2\ A hfciKilns or an entnnee certificate 
j,ntiftd innler thi rules of (lie Uncmeinnted Cnit 
Nirsuo InmiK ren'‘V«u Innd nni wiihin cl (c) 
Uef.r.o.-, 10 (• 400 ' ' 

26. Where the amount or value of the 
Sump *Li.r. value t,f Mibject matter of any instru- 
. i>.;u'i mailer n inde- mont cliargcablc with acl- 
taforem duty cannot he, or (in 
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•Jie case of an instminrnl « xoctuetl before tl^o 

roniraencemcnt nf this \rt) conll not ln\ebcc|j 

ascertained ai ilu <ialo of it« c xi'cntiuii or fiffjt 
M?cntion nothing shall Ik claim ible iin le: sneji 
icstnimenl more than the lushest amount cir 
'■alue for tvhieli if Btalnl in an instrument uf 
w RTme description the si iiup i inalla us(.(} 
tTould at tlie flan i f sn h oaocutinn lin< bet u 

sufficient 

I’roMdcd tint in ilic case of the least of 
® roine in nht b rojaitt or i share )f fliQ 
prwluce IS rccfi\(Hl as the rent or part of thu 
It bhall be RiiJliiient to hate estimated 
“ca rojaltj or tht value of sneh sliare foi tlitj 
pifpose of stamp <lm\ — 

(®) vvlien tbe Ic i«e has been granted bj ot* 
on bebalf of the ^cietarv of State iij 
Cnujir.U ai swell amount or value as tUn 
f'ollertor may having regard to all thcj 
circumstances of (he case Iiate esiimaU 
ed as likely to lie ixiyable by way of 
royalty or >.hart to the said Secretary of 
Stale in Council under iho lea'-e or 
vvlien the lease has been granted by anv 
other person at twenty thousand rupees 
a year, 

(lie o{ such royalty nr share 

'i’liate\er it may he shall be claimablo under 
*uch lease 

, Provided also that where proceedings ha\c 
"Pen taken in respect of an instrument under 
p'^bon 31 or 11 the amount certified bv the 
^i^llector shall be deemed to bo the stamp 
scfoaiij used at the date of execution 

fnitrunicjit i«ee k 2 (11) eJuirqetbh see s 2 {I) 
sees 2(12) sees (16) , 
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1 Para 1 repiodnces s 26 ol \ct 1 of 1879, 
6 11 of Vet 18 of 18b9, aud s 27 ot Vet 10 of 1862 
c )ntained siinilai pro\isions 

III 8 26, tlie qnoled words ‘ lUe romineiiceiiieiit 
of this Vet, have been substuuted for the noids 
‘ tills Act comes into force and tee two imiiisos aie 
new 


2 Ad-valorem.—Hie section extends oiilj i" 
eases if iiistnimenis liable to pifeii-iii duU and not 
to instruments ehar,'eible with hxed dutj as m cases 
fallin" within aits >2 (c) and IT (h) VcDtnienv 
l{(iqhniii 27 M 71 


3 Executed befopo the Act,—Wheie the 
value could not be isteitTiued this mle ttill aitph 
For iiistanie \tlieie in a lease executed tvhile Vot 18 of 
18liD was in tuice the aiuoiint of lent jia} tble foi thi 
hist tcai could not lie a'ceitaiued s 2bof Act of 1870 
ms Riven ifleet to bv hmiliiu the niuunt lecovenbh 
is lent fill tlip fitsi veil to the aununt which tlie 
sttmp touhl cover t ,11 Uoi v R masiiuder 3 M 142 
So in the case of i doiiimeiit execmetl wliile lloiii Re„' 
18 of 1827 was 111 foil e Uidji v Jtiha 10 B 230 or 
an instruinait written on an opttfiial stamp and undei 
Act2hof 1800, fTcmmiif V Abdul IFnhofj 17 \V It 
1 ll, A'niOmndmi/V Mun Con , 4 11 II (J 


4 Ascertained—'Ilie wmtioii applies nheie 
the value is lint or t m not be ascoitiiiied i< whcic 
It dcpcn'ls npoii loiilmReiicies or events to happen in 
future If the parlie« hive fixed the value of mi ohject 
to be (hli'cicd tn fiiinrp the Motion will not annh 
,Soot/n>»iiii V 8 inxieHiidini, 1 II I, I oqj 

5 OlaimaWe, ie , ina eourt of justice Iltncii' 
dra V T'lriiii.SI C lU? 


27. 'I’liP coniuleratioii, if nii), and nil 
Kacn i>n ctinK ihuy other fjcUi nud circunistanccs 
I, u MI foriii alTettiiiR the chaigtabilitj of 
I.*"’’ any instrument witli ilutj, or 
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tije ainuuiil of liii <iiti\ nritli which U is charge 
sHi, sh-ill 1 h fiill\ 'iml IniU «?t forlh ihcrcin 
hi*!n I I (It etarij iHf k« •• -* (<>) 

1 This rp| n.l looHts f \cl 1 f 1S"‘» - I'D 
Ut Is of IM I f K 'I (ll f \ct 1" f !><'- 
t niameii liko | n \ isi n* 

28 (I \\ li( re nll^ projHrl\ In** be ii on 
1 -CUT .,t i , truic*! t> be sohl f u one 
•'•’►uf'.ru n cnimdcmiioii for the whole 
an I IS coii\e\e(l to the pnr 
^1 I er 111 gtj irate |nri>> In ihffceiit iiisti i 
lilt ooiisnlcriiioii shall be ippoitioiiccl in 
m ll ner is lUo parlies tliinfc fil provided 
that a listinct consHlcration for eacli separate 
part IS hei forth in the eonvejanro relating there 
lo an 1 such convevance shall be chaigeable 
t^uli ad valniem <lutv in respecl of such distinct 
WnTiderition 

W Wbeie pro|M.rtv contracted to be pur 
t^ha-ed for one con«i‘leralion for the wliole, bv 
two or more [x rsoiis jointly or bv any per»on 
tor hiniself and otiicrs or vvhollj foi others is 
tonieyed in parts bj separate instruments to 
[ler&oiis bj oi for whom the same was pm 
‘based for distinct parts of the consideration 
the come}ance of each separate part shall be 
cLargeable with irftaZoicn* dut} m respect of 
distinct part of the consideration therein 

specified 

(3) W here a iversou havinp conli'acted for 
•he puribase of am propirtv but not liavinij 
obtained icomtvaiico thiieof contnw ts to si U 
•he Mine to an} other i>erM»n and tin pn>(*rtv 
** m conseqiunce conveaol immidiiluv to llii 
®dHpurchasor, tin lomea uue shvll hi ihirgv 
“ble with ad txih rrm dutx ill nsjnit of the 
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consulerition for the Bile by the original pur¬ 
chaser to the sub purchaser 

(1) Wbeie 1 person bivmg contracted for 
the purcinso of my property but not ln\iiig 
obtiined 1 coinejanco theieof contracts to sell 
the "whole or anj part thereof to any other per 
son or persons and the property is in coiise 
quence conaejed b> the original seller to 
differeut persons in parts the conveyance of 
each part sold to a sub pmcliaser shall be 
chaigcable with ndvolore i liity m respect 
only of the constderation paid l>y gucii sub 
purchaser without regard to the amount or 
value of the ongnnl coneideiation and the 
conveyance of the residue (if anj) of such 
property to the original purcliaser shall be 
chargeable with ad vthtem dulv in respect only 
of tbe eacoss of the original considetation over 
the aggregate oi tin. »ousiderations paid b> tbe 
sub purchasers 

Trovidcd tint the dulv on eucli last mention 
cd conveyance sliall m no case tie less than one 
rupee 

(5) Where a sub pnrcliasor takes an actual 
couvcvance of the interest of the pcison im 
mediately selling to hiin« vvhich la tUargeable 
with a I lalorem duty in respect of the consuier 
ation paid by him and is duly stampod accord 
ingh, any coiivovanco to ho afterwards ma le to 
him of the same prOi>crty by tho original seller 
sliall be (Imrgeibln with i duty eqiiil to tint 
winch would be cliargeablo on a conveyance 
for the consvdeiation obtaincvl by puch orvgmal 
pclli r or, wboro such duty would ore cod five 
rupees with a diitv of five lujwcs 

( n If I nCi Mini (KU fh irtj ilh >■ i tt J (0) 
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® consideration for the snle by the original pur 
chaser to the sub punjhaser 

(4) Wbeie a person having contracted for 
the purchase of any property but not having 
obtained a conveyance theieof contncts to sell 
tlie whole or an% part thereof to any other per 
son or persons and the property is in conse 
qnence conteyed by the original seller to 
dilTerent persons in parts the conveyance of 
each part sold to a sub purchaser shall be 
cliaigeable with advilore i duty in respect 
only of the consuleiation paid by such sub 
purchaser without regard to tlie acaoutU or 
value of the original constlention and the 
conveyance of the residue (if any) of such 
property to the original purchasei shall be 
chargeable with ad walojcm duty in respect only 
of the eaeeas of the original consulention over 
tlie aggregate of the considerations paid liv the 
sub pvu chasers 

Provided that the duty on such last mention, 
cd conveyance shall in no case be less than one 
rupee 

(5) Where a sub purcUasoi takes an actual 
conveyance of the interest of the poison im 
mediately selling to him which is chargeable 
with o 1 talorem duly in respect of liie consider 
ation paid by him and is duly stamped accord 
inglv any convcvance to ho afterwards made to 
him of the same property by tho original seller 
shall be cliargeablp with a duty equal to tliat 
which would bt cliargeablp nn a coiivoyanco 
for the eonsidentinn obtaine 1 by smh original 
seller nr where such duty woild exceed five 
rupees With a dutv of five lupces 

• 0 Ci KV » .* (10) tfa,Jrillr - i » ^ ((.) 
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1 This section reprodaces *. 28 nf Aci 1 of 1879. 
jiiere wis no corres|iondin4 prtni«ion m tlie earlier 
Acts. 


C .—Duty by tchom payable 

29. In the absence of an ngreement to 
j the contrary, the expense of 
p>!»ble ^ wiom prosidiiig the proper stamp 
eliall be borne— 

(o) m the case of any instrument described 
>n any of tlie following articles of Schedule I, 
nsniely :— 

No 2 (Administration Bond), 

No C (Agreement relating to Deposit 
of Title-deeds Pairn oi Pledge), ’ 

No 13 (Dill of exchange), 

No 15 (Bond), 

No 10 (Bottomry Bond), 

No *20 (Customs Bond), 

No 27. (Debenture), 

No 32 (Further charge). 

No 34 (Indemnity Bond), 

No, 40, (Jlortgage-dced), 

No 40 (Promissory note). 

No. 55 (Release), 

No. 50 (Respondentia Bond), 

No. 57 (Security Bond or mortgage-deed), 
No 58 (Settlement) 

No 02 (a) (Transfer of shares in an in¬ 
corporated company or other body 
corporate), 

, (M ‘Transfer of debentures being market- 
®ole securities, whether the debenture is liable 
duty or not, except debentures p... ” for 
“7 section 8,’ 
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(c) ‘ Transfei of any interest secured by a 
bond, mortgftge-deed, oi policy of maiuance,’ 
by llie peison dramug, making, oi execut¬ 
ing sucli inati ument 

(6) Ill the case of a policy of insurance other 
than fire insurance—br the person effecting the 
insurance 

in the case of a polic 3 of lire-insurance— 
bv the person issuing the policy 

(c) in the case of a convejance ‘(including a 
reconveyance of mortgaged piopeity)’—bj the 
grantee . in the tab© ot a lease oi ngieement to 
lease - by the lessee oi intended lessee 

(di lu the case of a countoipart of a lease— 
by the lessor 

(c) in the ease of an iiistrumoiit of ex¬ 
change—by tlie parties iii efjual ehaics 

(/) m the case of a eeitificate of sale—l)y 
the purchaser of the properly to which sucii 
ceitificale relates. and 

(o) in the case of .in instniment of parti¬ 
tion—by the parties tlicieto in pioportion to 
their respective shares iii the ‘ whole property 
‘ partilioiicd,’ oi when the partition is made m 
execution of an order passc<l by a Reiomie- 
authoTily, oi CimI Court, ‘or arbitiator,’ in such 
proportion n« such aiilhoritr. ‘ Court oi aibitra- 
tor’ directs 

liistriiinciil, oee s - (14), eonteyincc, kpp s J (10) 
KCC h J (12). KCC V 2(113), Viftriiiiioit of 
pm (limn, Kce » 2 (15) 

I nil slight verb-il altei-uions, (Ills leiiicxliiees 
8 2'l ..f Act 1 of 1870 S li of \n 18 fif 1805 l> ,<1 a 
tike pnvMSsnn 

In e S') cl (u)|liDs liecQ Riibstitiileil for the 
ongina], 11:111011 was as follutTM “(n) in the case 
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otaor iQ^tnunent (IcKcrilxd in number 11, JJ, 14, 

24. ^6 29, 30. 41. i3. 54, 55, 57. aud 00(a) 2 
»na (1) of the first srhedulc by the person drawinfj, 
or executin;; aueh instrument ’’ 

^ In cl (/), tin (juotfHl tvurds hate been substituted 
f injured 

In* I (<) tin 'lu >ud niiids are lien 
III cl g) the quoted vronl trlicle is nen niid the 
4“<’teii word | arlitiuncil liis l*etn mib-.tituted for 
fonjjirised therein ’ and the temiimnfi quoted nouis 
been added 

(3) aflect'*/.*«/< reiici i \ p bbb 

30 \iiy pentun uceivjiig anj moncj ex 

'"'ii mieiia I amount 01 anj btU of ex* 

clian^'e, cheque, or promissory 
"Ole for an aniount exceeding tuenty ruptes, 
repeifiiiq in satisfaction or part sutisfactjon’ 
a debt any moveable propertj exceeding 
I'euty rupees in value, shall, on demand by 
he person paving or tlelivenng such money, 

'*11 chequi note oi propertv give a duly 
stamped receipt for the same 

Any person receiving or taking credit for 
^*‘7 premium or consideration for any renewal 
*■* any contract of fiic insurauce, shall, within 
®‘ie month after receiving 01 taking credit for 
"ch premium or consideration, give a duly 
^tamped receipt for the same ” 

Bill of exchange, see s 2 (o), cheque see s 2 (7). 

note, see s 2 (22) rceetf t see s 2 (2J) 

I The fiecticin merelj mlds or j>art satisfaction ” 

58 of Act 1 of 1879 \ct 18 of 1809, s 27. 

'*■•10 of 1802, s 29 vvere similar / 

la 6 30. the quoted words, ‘or or p^^t-sa* * 
tew / 
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2 A borrows money on a mortgage from B and 
gives lum a receipt foi the msasy On satisfaction of 
the mortgage debt, B retonis the receipt to A with an 
endorsement ‘ balance ol debt— nil ” 'Fhe endorsement 
does not require a stamp Seahayya v SiibiaTnma, o 
U L J 269, 


CHAPTER III. 

Adjhdicatioa as to Stamps 
31 (Ij When any mstrnment, whether 
executed or not, and whether 
mSSSS' *' “ previously stamped or not, i; 

brought to the Collector, and 
the person brjiigjng it applies to have the 
opinion of that officer as to the duty (if any; with 
which It IS chargeable, and pays a fee of such 
amount (not exceeding five rupees, and not less 
than eight .annas) as the ColJectoi-may in each 
case direct, the Collector shall determine the duty 
(if any) with which, in his judgment the ins¬ 
trument IS chargeable 

(2) ‘ For this purpose the CoUectoi may' re¬ 
quire to he furnished with an abstiact of the 
instrument, and also with such nfEdavit or other 
eiidence as he may deem necessary to prove that 
all tho facts and circumstances affecting the 
chargeabililj of tho instrumeiit with duty, or the 
amount of tho duty with whicli it is cltargcable, 
aro fully and truly set forth therein, and may 
Tcfuso to proceed upon any euch application 
until such abstract and evidence have been 
furnished accordingly. 

Provided that— 

(a) no cv idenco furnished in pnrsunuce of this 
section shall bo used againt any person in any 
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WTjJ proceeding, except in an enguny as to tlio 
iTith which the instrument to which it 
wlates IS chnrgeahle, and 

(6) every person by whom any such OMiIonce 
IS famished Rhall on pa\ment of the full duty 
which the instrumoiit to which it relates la 
^ 2rgeable he ielie\ed from any jienaltj which 
s may have incurred under this Act by reason 
w the omission to slate truly in such instrument 
2ay of the facta or eircumstancea aforesaid 
^n»trument sees > (U) er eulfd see « > (12) 
''‘irgeaftjj ^ 0 (C) 

1 This reproduce'*«» 5(1 with the addition of tlie 
j!. lo 1®^ after the wonl pemlty m cl (6) S 39 of 
‘ «18 oflgC9 snlh 19 of \cllOof 18C2 were cor- 

proMsun'- The quoted words in e 31 (2) 
been substituted for the wor<ls and may for 
IS purpose and he qu< ted wonl which m el (b) 
‘he proviso IS new 

2 The deci •lion is final and the revenue euthori- 

, make a reference to die llich Court under 

* 5 Reference 2j JI 751 

^2 (1) When an instrument brought to the 
Certifies, Collector under section 31’is 

T Co VC- Ijjg opinion one of a des 
cnption chargeable with duty, 


. „('*) the Collector determines that it is already 
stamped, or 

p>) the duty determined by the Collector 
,'>der section ‘ 31, or such a sum ns with the 
“ty already paid in respect of the instrument 
* to the duty so determined has been 

paid 

the Collectoi shall certify by endorsement on 
®uch instrument that the full duty (stating the 
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amount) mtli which it la chargeable has been 
paid 

(2) When such instiument is in his opinion 
not chargeable with dot), the Collector shall 
certify in manner aforesaid that such lostiiiment 
IS not so chaigeable 

(3) Any instrument upon which an endoise- 
ment has been made under this section shall be 
deemed to be duly stamped or not chaigeable 
with duty, as the case maj be and if charge 
able with duty shall be receivable in evidence or 
otherwise and may be acted upon and registered 
as if It had been originally duly stamped 

Provided that nothing in this section shall 
authorize the Collector to endorse— 

^<i) any inaliument executed or first executed 
in British India and brought to him after the 
expiration of one month from the date of its e^e 
cution or first execution as the case may be 

(b) any instrument executed oi first executed 
out of British India and brought to him after 
the expiration of thice mouths after U has been 
first received in British India or 

(c) any instrument cliargcahle with the duly 
of one anna or half an anna, oi auv bill of 
exchange or prouussoiy note when brought to 
him after tlio drawing or oxcrution thereof on 
paper not duly stamped 

h «t) iimei t hce » 2(14) ehiryenble set s 2 (h) bill 
o/ erehnn^e t-cc h i ( ) pfoni(««orf/ notr see s 2 {22) 
dul'i it imptil ste » 2(11) 

1 n.inrcinHl ewH 31 of Art 1 (f 1870 8 10 

of \ct 10 of nnlM 39 of \ct 18 rf IPfO wert 
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fuel {J If |J,e quoletf figures Ji ila^e 

substituted for llie figures JO, and the quoted 
ti. that in tht {roiiso lime been 

M'fly added 

It bemg unneeesvirjr nuir tlie ojd s 32 hts here 
weiJ omitted It ran as follows - 

32 Pat mem of fees iitidci section 30 how 
, .® “Every payment of n fee under section 30 
* I be niarJe m I't-tmpa or cish as the Ooi emor 
®'^eral m Council may b\ nile direct 
■■ P^’OVjso— S(C (ffniftftrt i Jafjan J i ll'> 
the effect of an imguHr endorsement 
I ^ Spoilt stamps lllowancc for spoilt stamps may 
, ttiade wlien -in instrument Im lieen endor'-ed tinder 
section Kejeretee 11 if 37 


oiiAprEn IV 

I^STRUMPSTS MIT btlt STAMPFP 

33 (1) C^e^> person Iiatmg by law or 
consent of parties authority to 
* m»tr" receite evidence and every 
**“'*• person in charge of a public 

. office except an officer of 

Police, before whom any lostiuinent chargeable, 
bis opinion with duty is produced or comes 
the performance of Ins functions, shall if it 
Ppeara to him that such instnunent is not duly 
'Stuped, impound the same 
(2) 1 or tint purposeevery such person shall 
®*ainine every instiiiinent so chirgeabl© and so 
produced or coming before him, in order to 
ascertain whether it is stamped with a stamp of 
be vahio and desciiption required by the law iii 
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force m British InditTvhensuch instmraent vras 
executed or first executed 

ProMcled that— 

(а) nothing herein contained shall be deem 
ed to require any Magistrate or Judge of a 
Criminal Court to examine or impound ‘ if h® 
does not think fit so to do ’ any instrument 
coming before him m tho course of any proceed¬ 
ing Qthei than a procee<ling under Chapter 
Xn 01 Cliapter X\\VI of the Code of Crimi¬ 
nal Procedure 1898 

(i) in the case of a Judge of a High Court 
the duly of examining and impounding anj 
instrument under this section may be delegated 
to such officer as the court appoints in tins 
behalf 

(3) For the purposes of thi« section, in 
cases of doubt — 

(o) the Goverot General in Cotmcil may 
determine ivhat offices shall be deemed to be 
public offices and 

(б) the Local Goiernment maj determine 
irho shall be deemed to bo persons in charge of 
public offices 

hiMi fee *> 2(14) charyeaUr, nee s J (6) 

ihilij gtimprl sees') 2(11) 11, IS and 13 

1 Ibi'. reprwbices s **1 oI Act 1 ntlSTO with 
llie nddilK M ot tlie wokIh ildocnnot think fit vj to 
do’ m cl (a) and clause («) to sul>-serVion (3) S% 22 
and 21 of \ct 18 of I8G9 were similar 

In cl (0 of the proviso to e "I (2) the quoted 
words lire new 

2 Comes.— \ document iroduccd hefwe ft 
Magi'tratp under n >.carcli warrant eome» liefore the 
f Hirer, A' A i Dilir 2» 31 127 
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3 . Examine.—The court cannot go mto matters 
of cancellation etc,, rcforrtai tos- 11 to l.“ 


34. Where any receipt chargeable «ith n 
- dutj of one anna is tendered 

Of producetl before any 
officer unstamped m the 
Wurse of the audit of aiw public account, such 
ofEcer may, in his discretion, instead of im- 
pounding the instruineiil, require a diil> stamp¬ 
ed receipt to he substituted therefor 

fifceipt see > 2 {2i) - J (0) I'l- 

Wri'mcnt Kee s 2 (U) 

1 This 18 a neu section 


35. No instrument chargeable uitli diitj 
shall bo admitted in evidonco 
for a»y purpose by anj person 
haying.br or consent of 

uarlics, outhonfy to receive 
*'idenco, oi shall be acted upon, regiRterod or 
tutlientieated by anr such poison or by any 
P’lbhc ollicer unless such instrtiment is duly 

*'ainped. 


ProMded that— 

(a) any such inetnimcnt not being an instru¬ 
ment chargeable uilh a duty 
ailmi«N of onc anna, only “or half .m 
anna,” or a bill of exchange 
or promissorj note, shall, sub¬ 
ject to all just exceptions, be admitted in 
*ridence on pajment of tlie dulj with uliich the 
®3tne IS chargeable, or, in the c.aBO of an instru- 
insufTiciently Binmiwd, of tho amount 
r^ciuired to make up nueb duty, together ivitli a 
penalty of five rupees, or when ten times the 
'tnoiint of the proper duty or deficient jiortion 
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theieof exceeds five rupees, of a sum equal to 
ten tunes such dut\ or poitioo , 

ih) where any person from whom a stamped 
leceijit could have been demanded, has gneii an 
unstamped receipt, and such receipt, if stamped, 
nould be admissible in evidence against him, 
then such, icceipt shall lie lUlmitted in evidence 
against him ou payment of a penalty of one 
rupee by the person tendering it 

(c) uheio a contract or agreement of any kind 
IS effected by correspondence consisting oftw o 
or more letters and any one of the letters bears 
the proper stamp, the coiitnct oi agreement 
shall be deemed to be duly stomped 


(d) nothing heicm contained shall piesent 
the admission of any inalru- 
"d'.S ■” evWoiice m any P>o- 

ceeding in a Criminal Court 
other than a proceeding under Cliaptei XII or 
Chaptei XXXVI of the Code of Criminal Pio- 
cedure, 1808, 


(e) notliing herein contained shall piovent 
Awl «1 fiv the admission of anj lustru- 

ly or on i#h»U of ineiil ill any Court uhen such 
tioTcrnm^nt instrument has beau executed 

by’ or on behalf of (be Goveniiiient, oi where it 
bears the certificate of the Collkctor aa provided 
by section 32 or any oilier piovision of this Act 


J/t-UMUHcHf, see 8 2 (11), set s J (C), 

ihiJij tl'iin/ictl, SCO 8s 2 (11), 11, IJ, 13 


1 Tills n produces 8 .M (iveept il (c) of ih.-!! 
stction winch is cmctefl a« » .<b nt llie present Act) of 
Avt 1 'of 1S79 with the addition of cl ui-es (6), (c) and 
(r) S'- IS 2llnncl28or \ctl8oflSf/J. nnd-s )4, 17 
(1) arid 22 of Act 10 of ISCi corresponded to tins 
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«»„ Thepmris„to«rt llrf 

lothe \ct of lb(j I an.l the imtc to nrt I o\ >011 j 

\ct of 18()i nsfreNiMmclc*! to cl (c| oflliepre 

*2 No Instrument, ■«. the ‘'f'!-™’' 

Wfore the court ArtflH ▼ Jlalkt 18 V 
seeiiou doeb n« I ipph where tht <»ri„in 3 l lost 01 
“ot Iwforc the Court tml seconclm cMtleuce ’l^rio 
«olIere<l if) II ij i 0/ Itifbth \ Inujauti - 

/ihurui/imwii 17 M 4/ I Acp'i*<|» ^ ^ 

■iL 440 Inni/iWiWfum \ OfujirP'^' ” 

h J. M 20s •» to "||o 

^ndar^ eM<lenc«- lun lie mi'eu m "Uih 

Court ha'i 110 lurwlittioti to ctH “I””* ^ P wi,,.n 

Mucelu^tcumul h-)K m<l 1 fi 

i-s no cTve before the Court I I' R ( J , ,,Tno«e 
''Orcan It oMrhtul m nccouDt lioolt foi • P 
«5ult,n, action umhr the Net m respect of entries 

1 ut 111 e> iilence ih 

' Chargeable with duty Is *" 

Wi«~ eiecutid out <il UnuJ' ' 

I aiiJj, ,0 .locuiHOul, eiiciletl mtlei 

Sump \c„ H M “'.I 1011 410 cited m rote 

^his 3 , 

4 Acted upon nieons acted uixm os sue | 

tostniment \n unbtimierl nkniwledRmen co 
*>e taken in evi 1en<» os to n j oiticul ir sum l euiR n 
mij be used for the purpo^ , f vhowiu„ uie 
«*iteucc of 1 linbilitx m rrspict < f 

^ A.»m 1 '' »» ^ . ot 

‘'^Vniuled-iii.y n *Ubl im co«tnnui,t a promise toj 
nij lie used Ts menmrindiim of tnusaetionn Vu 

^nhndeo 3 \ UJ 242 

k IS icutl upon when “ 

«11 llic court clituild not pf-. o ‘'•■c"' 
liunJi ivfiuh IS not written on an ‘"‘Ithe 
“ewlj upon the 'idmts ion of the B 

*nueu suitcmcut CAeiib»*oi« _ j 

309 Dimclary Mmaram 12 B 443, P H ( 

Co 



7t> Ihe IsMA^ Scamp Act [Ac/ II 

An unstaiT ped docament mnst betaken as non 
existent and hence ontil it is actually validated by 
payment of dut\ and penalti as proiided in the 
section the Tourt cannot take notice oi act upon it on 
the ,,roiincl tint the person in whose faroui a right 
IS created hr it may at any time by paying the 
proper duty enforce such light llusto7n}i Arde^hir v 
T mnj/a/ tG B 29 There the question was whether 
ceitain judgment debtors as against whom certain 
property liad been sold in CTecution had any saleable 
niteiest in it In pioof of the existence of such 
Intel est an unstamped tnisi deed was produced and 
impounded It was held that the couit could not 
recogi i«e the trust deed and the rights created by it 
''ecoiidan eaidence of execution or contents is not 
receivable even foi the iw) oae of sWoviing the nature 
of ] sevs n traiivtcried under fl deed not duly 
etaiuiied Tluiyiv /iiimnhimppo “’O M 386 

> Unices duly stamped, set note '1 to s 
1 II t( t * 11 note 2 to s 1(1 iioteh 2 1 to s 12 
note to s ^ 11 D i« to > 14 

Ti lei \(fs eailier tl an 1 < 11879 a document 
piO] eih stamped uJ Ml pn<hice<l fti Ihe hearing was 
held to be ^ixxl eaidencc and ihc « urt could not go 
int tU qucstu n as to the tunc of stai 1] mg Atnaram 
\ Amiiehni ? > B 11 ( At 92 hnh \ \oho 
9( I H 272 \oorhihce \ liam-^n 24 W It 
lihniimni \ I'lmnatain 12 B 11 L 2()8 

//( Blutlicr this is true non See SiirijmnI a 
lit inoii 24 "M 2'i9 the flehnition of tliih/ stamped 
iinlCh 2 jcrtion (’ of tlit Vet JethiU ai a / im- 
ehniiiii 1 B 181 It Is tiiic Vo/i7a? a Taimolinti 
0 It m L n 090 

b Penalty Tlie jmjer time fer tci dcring 
liiialta is at tic time when tin ndmH-ibility of the 
d <aim< nl Is Jii>t tlalicngcil It it is not tendered 
tl pii III! 1 tin mslniment is rejccteil tlic npj eal court 
aaiSl ill, ijiri cl iJ i (idininMnn of the chicunicnl on j ay- 
niMit.fllc jHiiahj Itipchnnli Thttkur 1 A W N 
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\Vlien m insufTicJcntlj Minn od documenl 
produced J>cfnre -i Court its dutv is to oct under this 
wction and n it to treit it good eridcnet in re'^pect 
of such an eitent of propertt is could bo cos ered by 
tfie stamp It bear*. Vfl«fciii»i \ jJ(i5icrt»if»<io Id \\ If 

32 Pc 

Tlie dutv cliarpcihle is dotennineil with reference 
to the Stamp \ct in force il the dito of tlir evecution 
W die am luut of the pcnih\ i> re^mlatctl In the \ct 
U force when it is to lie Icvieil Ileferrnee > M I'J'f 

\naRrecmcm to supply lisli m consuhritiou of m 
*urance made retiuiris siaiupinfi and mis be iclmUted 
“ s'ldence on pimiudi of duts md pcnaltv Hod 
r<rmndii 10 M I I Z'. It i> the right of a 
ptrty to have an unstampcil document 'iduiittcil m 
tndence on pavmoni of duty md pemlts \alhif\ 

natura} 9 Bnn I If 122 

I Chargeable With On© anna— Ctupt 
‘receipt such documeut-cmnot he vnluhled b\ jit- 
of my peniUv eg m nchnowledgmtat of 
filebtedncss Mulu ^ Itngn 21 II 201 . r i pro-note 
f}”"" > .In.,,.»..»«( ; M 11 ( 101 Vnllnlv 

'/hUi<3nnmi«sa 7 N \\ P 124 

In the case of 1 recen 1 the pcniUj i-> ne rupee 
^nd nnt the duts t ne anm is well 

The receipt need not lie endor^l in the manner 
provided for Iw s 42 Re/crenve 2J \ 171 

Tlie Stimp ^ct m force it the time i f the evecutton 
''fan iDstrunient hi> to lie looked to IfTnm'tru- 
'"rnt \'na □ proimssorj note within the definition 
PrcvatliniT the time of its execution n cinnot be 
r^hiated pijment of i peinitj beeiu-i it comes 
^itliin the present definition of i lionci NoiuyaNov 
^'>’~iippalhan I 21 251 

. « Suit in respect of pro-notes, etc.. 

*l'ich not bcin" dub Rtimped cannot l>e received m 

”idence on payment of penilty The document eo a 

pnvnote not being duU stamped cannot form ilie 
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foundation for a Ruit but the original consideration 
maa under piopei circumstances be sued upon As 
Craith C J lih^trved m SheikhAkbar V Sheikh hhan 
7 ( J 56 ulitn a oanso of action for inonea is once 
conipJete in itseJf rrbetJiej Sin ^.oods sol/] oi foi mmiei 
lent orf'i am otliei ilaim nid the lUltlnr f/ien ^iae« 
i lull m IK te to the cieditii fn poMiient (f tlit 
111 iriev at i tutuu time the tieditoi tint sue foi tlie 
in^'iinl eoii'idention and j rOTc it mdeiendeiith of 
the note etc ^ i wheie A allc„e<l that B liad boimived 
a ■<uin if in u» \ fioin him and executed a pi-omissorj 
n K nlncl ms not duh stamped A uas nlliwed t> 
piovp tlK lo\ii (diMiiir Ban It SI \ Fmil 28 A 29b 
So Datadui 4 \ 115 P H ( 80) No 

lui/noacZdn \ Goiont/n 2'1 M 111 So when the 
difeudant admits an mdci i ii<leiil loan Ktiihnaji \ 

1 >j ml 24 11 160 P R (81) No 4 

Hutnliou tlitu IS no < bli^itiou imh] fndent of d o 
note etc e tj, nlicre ilisgiMu for oasli thetonsideii 
ti II tammt iftht note etc is not properh stain) eil 
ht sueil up in 7 ( 2ob P R (95) No 42 P R (98) 
*Vo 92 P R (’8S) N. <11 \arhga<Ma\ Ooxnithi, S'> 
M 111 Pnnatnnt \ Taler/ 2C A 17R iftidlio Knvt t 
ihhoi/clitiTn 8 C 721 even thiu^U tlie defendant 
iidmit' Its execution DumoId \ Attnntniii 12 R 44 
I 'lappa y Vahonied Khasim,5^1 ICfi 

Wlierc tin linns of a contract to rpja\ a loan of 
nnmei iMlli iiitiiest Imt lieiii settled and tlie iiunie' 

I ii'l and till ihhtoi „ivcs a | lomissoij note sppcifi 
iii„ till sc tPinis the mil) iMdiiice of siuh leims is tin 
line ovluch if not proper!) stani|H.d is not adniissil li 
in I \ uletiri Piilhe J'tiJth \ \ elayiidasiinii 10 M 91 
Sonhin arnniJils hitnfin h cretUUir nuil hx dehlor 
nri siand mil tlie lalltr gisis i Imiul foi the Inl mi i 
r nivl due li) him to tin ciiditm mi im to no\ ili lit 
Ioiurnci imjilictl III till mconiilhliud In taimot ivlnii 
t! o lionil IS iin Imissibic for want of ctniiip sue on lln 
account Stull.I Sirltii Kuiir \ Ch nnJrinr xti, I A 
lO hni sc. J- II (V7)Na 71 Siimhrli, n xohl 
IK to Ml III tiy n broker to liiH {rincipal and si^^ncil h\ 
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l^ujer, IS ihe -olt eTulencc <»f tlio c<mtnct of 
^ If unstamped iht pre^Uii^ jniol contnct can* 
™ sued upon /.*«», s CannnaUi 14 U 102 
die precwhn^ uni contrm ts not iio\ ited, 
t flocumenl chirgnliK ssith <lut>, rg, n |>n>- 
H't" |,v «•»» 4if coJJupd] MTUntJ 

f 5'^"’ im\ MU >>u iIh (inl coiitnc t inde| endeiitl\ 
u I K(( nnt\,/MfMmdrf s Mahiitaj/x of 

9 j-;! 

,•^^I'tiuce of 111 niist'iiiipoil proinissorj note 
'f I t«r ji It produetsl in Court is uo fnr to a suit for 
*'Urinal debt in respect of wliidi it wan yriiited 
\ Ifnnj'iyumt TM JJ2 Hifolul \ Duhi 
loa i' idmits tht 

^xtstence of flu insuITicienilj promissorj note 
^ ||‘'i is produced is no bar to a ilecree on tlie loan 
up Is an independent cause of cause for the loan 
j. of the itoic V sues If oti a hfithehiita 

ed aviili-j („n adhesive stamp II admits 
loan but pleads pavinent llic courl comes to the 
iml that ilie hathehilln is a pruiiiissorj note 

pj .'“‘^ifi'tis'ible 111 evidciicc Tlic court maj ilcciee 
oriiis«lcia(ioii fr>r caeca loan implies a 
] 1' roj aa it iml therefore sinte 11 admits the 

j. '* the couit nn\ emjuiie os lo it Promathanath v. 
(ie^ 1 ^ ‘sil Ihe plamtifl ina\ giac in 

^mlent eMdenrc of the consideration Go?tr/> a 
a< 411 Concr* *ef«Tr<i a Phkan.'i 
'f' lor instance aaJieu the suit is for the piice 
soods i.(,m jind an admission of the drfendant is 
l*‘cted as uiistami ed the plaintiff idiould be allowed 
t opportunita of proamg hv oial testimonj ibe 
of the goods sold and their aalue, IJtnjamm 
'*i;7no;uii SC 202 

'Mien ill] niist iiiippil jjistrunirtit is made the Uisis 
* claim and tin j laintil! desires lo amend the plamt 
' to claim on the orimnil consHjeration lu the 
'ernatiao he «IiouM apj ly for the amendment m 
'me or the court a\ ill not nlloie it, Volhoora Mohmi 
^ fWn, Vr>;mn 2 C L. U 409 
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Wheie a f»uit is ba<»«l not on the original consi¬ 
deration, but on an unstamped pro-note, no decree can 
be passed on it, even tliougli tlie ilefendant admits 
liability, Kodalt Vafhaya \ T<iw( 7 oppa?n, 7 Ind Ca 
320, Chcnbasapa v Lakshman, 18 B j(39, Straj Husain 
V Buiafei 5 A L J 162, Anfcut v Uadhub, 21 
W R I 

9 Correspondence - 48 to cases under 
Act 1 oi 1879 in winch there was no jiiovision corres¬ 
ponding to cl (c) see Itaimer v Oould 13 II 2^5 
Boyd V Krify 17 C 348 

36. ‘Where’an inatriimenl has been admit¬ 
ted IQ evidence, such ad- 
noiTo u shall not, e\cept as 

^*Mtioned" ” provided in section ‘61, bo 
called m question at an> stage 
of the same suit or proceeding on the ground 
that the instrument has not been duly stamped 
Initriime7it sees 2 (14), itninpei/, see a J (H) 
1 riiib !•> till 3ul proxiso ft) s 14 of \ct 1 id 
1870 'there wa> no corre'it onding pnivi'.ion in t!ie 
eailter \ets An objection to wont of stomp con 
not be taken for the first time in second appeoh 
Jodit Noth \ Kiiiluf 10 r L I 41 

Ins 38 tile quoted words ' wheie has been subs 
titiited for u/iei], Slid tho quoted figure Cl has been 
sMbmitted for 60 


'2 Not called In question.—77 7 'be ap¬ 
pellate court 0011 not question tlie admifsihilitj of a 
document .'idmittcsj |jy the first court, S7tif7r7(ipri v 
/rum, 18 n 737,1’ R (’01) No 2. ir,f„ 7 ,a v Ptr 
BOsh lA W N 3l8./.V/m».ee.8M 501 1’ R 
No 108, HOC 152. Mike v Nga Khan. U B R 
{00)4lh Pr. stamp,.!, Sr^«/ Iheir-udltn v A'-diAa 
Prosad, 7 Ind Ca 582, l/ufinn I.al \ Sn r/uimaii 
Cvlton UilH'a.iV W, N 309,juii lliougb it wan 

lulniittid nfier Icvj «C penallj where uom could 
bale Inon letiid, hugnppit v. (loiindapim, l2 
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p ^ '1 *^31 Deiehanii v Iliraehand 13 B 449 
R (00) No 119 Ifnmaatmiv Iiamasamt " 220, 

amji X n(i}mtil 24 B "CO «pe Giiradapa 
^ ^oro 13 B 493 Pimrfi/iMflnd \ lot imont, 12 C G4 
flat of appellate court to vall- 

{he firvt c nrt rejected a document 
dlls ^ecti n mid n> tender to nnke tip the 
f ciencv anl pemltv h irrswlt Inve been undo 
K the ajpelhte court ‘dionhl nit \ iliihte it by 
^ttch tender J^hsfimanlas \ J?amchand 

, , ‘9l C/i \ litbt Jihtin 4C 213 Ham- 

>‘n,hnav \ ,ihu l() B II C 441 

Admitted In evidence.— Me'ins the act 
uettuqtle i cumcniin as I art of the cMdence after 
J^uhe al detennmatirii f the qncsti n of its odmis- 
'iiutr Hence wliere i court after liaring laisetl a 
IKI aiinarj issue as to the admissibilift (f a document 
^t stamped left Us decision to the lime f final judg- 
fot anl in the meintiin'’ the • cument teas exhibited 
^pari of die eaidenee an i m ti judgment it held the 
to be inadmissible for want of a stamp it 
ew I * that the document had not lieen admitted in 
leticeanl us a(lmis-»ibibt> can be objected to m 
court of appeal Chttnilal Tiihiram v 'iliilahat 12 
^ m L R 460 

^"7 The Govemoi General in Council may 
iiial 0 rules prondmg that, 
•' b stamped Stru instrument bears a 

'"'®« stamp of sufficient amount 

Imt of improper description, it 
on. payment of the dutj with which the 
IS charpeablc, bo certified to be duly 
stamped, and an) instrument so certified shall 
be deemed to liaso been duly stamped as 
the date of its execution 
, fiisfriimfiif «eo s 2 (14) chargeable, see s 2 (C) 
^‘dj*lam}>cl sees 2(11) 

^ Thw 1 rovi'ioii 13 new 
Cr 
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2 The wortl-. blimp oE an impropei description 
do not coi ei i deRoription o£ stnnii appropriate foi 
purposes outside the St imp \ct altogether (e g 
postar^c or coiut fic stamps) but must be confined 
toastimi s{ ecified in this 4ct Itfeiowc 23 A 213 
See a Tntij Ihmed 7 Ind Ca 04 cited 

under s 52 

38 (1) When the person impoiiucling nn 
instivimenl nndei section 33 
ert"hn T'iii'consent of 
parties authority to lecei'^ 
e\ulence nncl admits such instrument n> 
eaidence upon payment of a penalty as proMcled 
by section 35 oi of duty as pioiided by section 
37 he shall send to the Collectoi an autlienti 
cated copy of such iiistiiimcnt together with 
certificate m willing stating the amount of duty 
and penalty levied in respect theioof andsliul 
send such amount to the Collecloi oi to sncli 
person as he m u ippomt in this behalf 

(2) In e%ei\ othei case tlie poison so im 
pounding an instrument shall send it in nugmal 
to tlio Collector 

hifltunciit set K 2 (1|) 

I Tins rti roihice-. uitli slight aeilal iltcnlun^ 
s 3" of Act 1 1 f IST*) , aiMl 23 « f \ct ]h i t Ibf ) an 1 
(« 17 (2) of \tt Id «r 18(.> 

Til 8 3S (1) tie ipioteil figiii a autl werds haa? 
been snl stitiited foi the fij, ires " \ 


39(1) 


Colls I r. 
rrt n I l*i 

Ul OI (1) 


When a top\ of ui instrument is 
sent to the Colli (tor 'under 
^ 'j wclion 3b Huh biction (1) lu 
; nn\, if ho tlnnl r fit, upon 
ippliration made to luin in 


Ibis behalf, *oi if no nppliLalion 
is made uith the <on«eiii oftlu riiicf Controlling 
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■'Hthontj’ refund -jnj portion of tlio 
FDilt\ m excess of fi\p rupees trhicji Ins liepu 
I in respect of such instnimciit 

sucli nistmment Ins heon itn- 
Funcled only bcfcinse it Ins been written m 
n ravention of section ‘ 13’ or seetjon 14, ‘the 
ector nnj refund Uio whole pemlty bp pstd 

,1 v ’G f Utiff Ier<J nitli 

f 1 litioii f tl,e w r«l-, . r if n I sutUonti 


liank” 1*'*® ^ the qiioteil w )id the 

^ I substitute 1 [or the leitei s tlie quotoil 
I '»an 1 fiqtippj „ ^3 il, section (1) hive 

.j ”1 for tlie woi U in I figures the first 
<f section and die other quotitiOBS 
,been iieuh nl le<t while die quoted figures 
14 111 bib H (^) line been substituted for 
iiin. 1- ■’“‘1 ies(ettc»eh snd the 

L.f ' '' ll'® * <llect r Ime been subsiitiited 
"ftlieiv,! He 


(1) \\ hen tho Collectoi impounds an\ 

I jiisiriiincnt iindor section 33, 

Jflp Qitunif i, *'’ icccixes my instrument 
’ bent to him under section 38 
snb seclion(2) not being an ms 
'iBient clnrgeiblo with u dntj of one mui ‘ or 
‘ tn Him onlj oi i bill of exchsiif't. or pro- 
"■''ort note he slnll idopt the following pro 

•^J«re _ 


(•i) If he IS of opinion tint bucIi iiistrumciit 
^diii\ s^^^^lJ)cd or IS not clnrgcsblo with dut\ 
'•Inll (ortifs bs «ndorscmeiit thereon tint it 
’ dulj stiinpeil, oi tint il is not so ilnrgeiM 
•’> tlie cit;( i,ii\ Ih 

(0 If ‘he IS of opinton lint muh mstruiiunt 
* clinrgeible with diits, mil is not dnl\ 
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stamped, lie stall requiie the payment of the 
proper duty or the amount requiied to mate up 
the same, togethei wilha penalty of five rupees^, 
or, ‘if he thmha fit,’ ‘ an amount not exceeding ’ 
ten times the amount of the piopei duty or of the 
deficient portion thereof, uhether such amount 
exceeds oi falls short of five rupees 

Provided that, when such instrument has 
been impounded only because it has been 
written in contiavenlion of section ‘13’ or section 
‘14,’ the Collectorma\, if he thinks fit, lemit the 
whole penalty picscribed by this section 

(2) Ha cry certificate undei clause (a) of 
Bub section (1) Bball, for the purposes of this Act, 
be concluswo evidence ol the roalters stated 
therein 

(3) Where an instrument has been sent to 
the Collector under section 38, Bub*soction l2) 
the Collector shall wlicn he has dealt uitli it as 
provided by this eection, lotmn it to the itri' 
pounding officer. 

Iiieinimeiit, fees 2(14), chargealle, see s 2(C) 

ti?! of cxchaiifj-', SCO s i (’’) p»onjisso»y jiofr, see » 
2 (22), dull/ slumped, sec 2 (11) 

1. Tlic first two «aib-<!cctio«s rejirorliico s 37 of 
Act 1 of 1870 llic coircs^wudiug m Act 

18 of 18C9 were i» 21 (a) “uul 2'', am! jn Act K* of 
1SG2 Bs ],» (1) (2), ami 22 &ul>scctioii (.5) is new 
In s 40 (1), ttic quotisl^-wouls and Crutcs liasc 
been subslitutcd for tlic wortla ond figures, “ tlw 
second clause of ecclion .15 ” 

In t\ (b). the uotett word ‘be’ has been Biibslilulcd 
for tlie words " the Collector/’ tlio quoted words, ‘be 
thinks fit,’nro new , anil the ten words last quoted 
linvobrin hulisttiutcd for tlw words, “cxcitds fwo 
rujeof, Iheu socli pcnnlty, not less than five rupees. 
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ttd not more th^n ten times tlie amoaut of such iloty 
portion, as he thinks lit ’ 

“13"nn<l‘‘H ’ quoted snslituted for “12’’and 
“J3 ” respectively 

‘Sub-section (1)" substituted for tins section 
Ue la,l para o! the ohi B 37 (now « 40) has been 
"fed here It was nsIollotvB “Nothin!; in this 
Ection applies to an inairumeDl chirt;ealilo with a 
Istpof ooe anna onlj, or Ion lull ol elcl.snge or 
Wim«5ory note ’’ . , „„,i 

2 The collector must adopt this pmceilurci 
5m an opinion l>er<ire a u fero 

“ders 41, Emp \ SorWuMum/, 8 C 2'9 
ae stamp is ctjmct acciudiDJt 1 “ tho valuation o 
^»pmy, the collcctoi Ins a.i duty to 

Jliere the omission t.> Mamp or to properlj stamp »3 

iue to no„l]gcncc or imiliortttice, he ehimhl compe^ 
lepannent oi tho duty. C f r re.iliolio»nd''. 1. 
'■iP 233 

^losuil lies iigoiiist the Secretaij ot Stole to 7“°™' 
‘lemltp and duly ellegotl to Inre been wrongly 
wli-ed The piopct remedy is rcMsion. Steij o/ 

7 ^mharat, 30 A 271 

3 Conoluolvo —The ileoMon under cl (h) 
“not final and coneltisiie «here the diitj end 

Fenahylnac not liteti paid in occonlauce with such 

'■''iMon, the court lirfi.re which such docniiient comes 
“ Innnd to determim nl.etl.er it Iri, bten dnlj 
;>Kdortiot and limit »>she MOP’ “''o’ ‘ 

,e“'Tv\t chS controlling Rcyenue 


I/.ril 

\s 


*'Jl‘i')r«v ftcc'rs'io ^7 A decision under Cl (a) 

f-neWe r L n COG) No. wi. 2o M 

* Sub-sentlon (3). So held m A. b V. 

nmy mtei I’lile in the first ijM'”®,J™'*; 


Ella.; 


’ Dutv i-s leMVbic lu oi.if,* r 

f t.in pmluciiig the decl ■« o”'. ®'‘" 

^«’>irotid/ah. 20A 271 
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41 If aaj' mstiument chargeable with 
„d«], <’”' 3 . and not dills-stamped 

btaimped by accident being ail instiiiment 

chargeable witli ,t dut} of one 
anna “ or half an anna” only oi a bill of ex¬ 
change 01 promissory note, is produced by any 
person of his own motion befoie the Collector 
within one year from the date of its execution 
or hrst execution, and such person brings to the 
notice of theCollector the fact that such instru¬ 
ment lanot duly stamped, and offeis to pay to the 
Lollectoi the amount of the piopei dutv, or tl 
amount required to make up the same,"and tl 
Lolioctor 13 aitisGed tliat the omission to did 
stamp such instrument has been occasioned b 
accident, mistake, 01 urgent necessity, ho ma; 
instead of proceeding under sections 33 and ‘40 
reoene such amount, and proceed ns nei 
iiereinnfter prescribed 


, 7 ,.: 1 ‘'"'snillc, tee , 2(0 

^ y* '"II ot i-iclMmje, see „ 2 3 
Veemi>tee,j ,u,h tee t 2 ( 22 ). ,ree„„e„,Ke, 3(1! 
1 'lliisreprolHccsH O'? of Act 1 nf ift-a „it 
ol ll.e ..inN Leu.,”' iV’ S- 
io Pmi 'SI».™lL'lb( )„I \c 

lU (if lh(,2 cnnluiud ]ik« proviMoni, ' 

‘‘Which 1 $’ nfter fim ‘aiid"m hue 1 ofs 41 


42 (1) When 11,0 d,.t, fp 

1 n loMemuni of iji-k- *®'‘"ihlo 111 rcspoct of anv 

7 Invo liccn pnlil 

unlirwcl, n/ ’‘“'Icr SCCtlOU '35,’ BCCtlOIl ‘JO.’ 

" " «ection ’ll.* the poison ad- 

oiidoiico nr »1.« Iiistrumont m 

0 Collector, an tho enso may be, 


1650] 
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iall certih bv endorsement thereon 
proper dutv or the ca-e mij he. P 
ioty and pemltN («tatiiic “"'^^'^^,,,1 tbo 
We been IcMcl m respect thereof ond the 
same and residence of the person poji g 
(2) E>cn mslmmcnt so 
t^ereapon be admissible m s" nitbcii- 
■="? be registered and acted “V»“ WX,, 
ticated aa if U had been duly stami , |£ 

le delivered on Ins application m this 

w person from whose posscsSKW 
tiie hands of the olTiccr impounding > 
person may duect 

m' no mstnmient tvli.cl. bas been admitted 

ta fudence upon fVeliicrcd betoie 

\nder eection 3 j shall bo 6 o ^ of 

lie expiration of one /.inr boa t eitifiod 

•ucluinponndmB orif ''■» 

that Its further detention »9 necessary, 

wt cancelled sueb certificito 

m nothing . 1 . .hie seCon ebal affeoUbo 
Code of CimI Procedure, section 114. t 

MCM 2(U) ^ ^ ^ , j 

, \.i Ih of 1''’ ' 


1 liiis reiiioibicc 

'orre iMindiHg 1 roM-io- — , 

^ 20 ( 0 , <5 J 1 (a) md (W *’ 

'» \ct 10 <il K^O- m •‘► and l« <«■) , j. 

■tj • 40 and “ .ul»tit"led ter 
• 38. respectively 
2 tlnlbendno-i... ..I 
lence, it i'"* "*'* • *^5 • . , 

’“hr tills KOcOi'O /•V/rrciiee 

•^ri.nml pr-'u .«» 

•lien low men' < »» • 

r^iteSiott T' 


I iiml - lO'd 
.37." 


, '71 

mill' t 1" 


id i"'l, 
;.i.d n»^ 
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3 Shall be admissible—^^heu an cmloTse 
ment has been mule, the docoment becomes admissible 
and the court should t-iko il into considention, Umdo 
1 Tihai, 4 4 L J 205 


48. The ‘ taking of pioceedings or the’ pay 

tnent of a penalty under this 
Prosecution lor choptei 111 icspect of ‘anv’in 
offence ae-tinst tamp etrumeiit sUall not bar the pro¬ 
secution of any jieroon who 
appears to har e comroilted an offence against 
the Stamp Law m respect of such msiimuent 
‘Provided that’ no such prosecution shall be 
instituted m the cast, of any instiiiment m res 
pect of which such a penalty has been paid 
unless It appears to tho Collector that the offence 
was committed with an intention of oiachng 
pajment of tho proper duty 


Instilment, hco s 2 (14) 

1 lliisrepi duces niili si^ht veiln] alterations 
e 40 ff \ct 1 > f I't/!) The c< (KHpouclin, proMsioiis 
m Act 18 ot 1801), weie m ss 22 and 21 (ii) 

Tho words lii-sl quoted are new, and the word nest 
quoted, ' any ’ suhatitntwl for •• an 

' ProMiled tlinl ’ auhstunted fur “ hut ” 


2 Till procedure i>f H 40 must be strictK followed 
before cnuunal jicttcccdjngacaa be stattctl, Linji v. Sod- 
ilauund, 8 C 250, Vmp r Janki, 7 B H2, .and then 
onlv wlien there was an inleutmn to caa<k pasincnt of 
stamp tlutj, (1 V V Paltiiit, 7 51 5 57, Q E ^ 

Vciih'itroyn III, 12 il 2 il 'Iho mere fact that the 
parties after iht rtfUMi of a (’ml Cmirt to admit 
an un-.tamjie<l document in CMiieiice, jeftmd tlio 
matter t) arbitmlmn dms not prmc Midi intmtion. 
6 (iii/oir V SuJthnnii, i A 1C2, iiuichlc'-swillnpre- 
8 IIM 1 I ti( ti ns to nasifii ari-rf* nliin the jMriics ncled 
uniKrthi nd»icc of the rtpi'ttniii; oHictr, f'diiakd r 
llho'yhinjip, 5 3ll 
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44 (1) \Vlion am duty or pcmlty Ins s.44. 
been paid under section ‘35,’ 
section ‘37 ’ section 40, or sec- 
«fflt lacerunci-M tioii 41,’ bj uiij persoii in res¬ 
pect of an instrument and, by 
8?reement, or under the provisions of section 29 
Or any other cnnct ment in force at the time such 
W'trument \tts executed, some other person was 
Mund to bear the exponso of protidmg the pro¬ 
per stamp for such instrument, the first men 
>owd person shall bo entitled to recoier from 
8ich other person the amount of the duty or 
P«wlty oopaid 

For the purpoac of Bitch recovery any 
ertificate granted m respect of such instrument 
|®der‘this Act shill be conclusive evidence of 
matters thorem certified 

. (3) Such imouut iniy, if the Court thinks 
be included in any onler as to costs in any 
®'5»tor proceeding to which such persons are 
parties, md in which such instrument Ins been 
'^adered m evidence It the Court docs not 
’aclude the amount m such order no further 
^oceeding for the recovery of the amount shall 
mamfunable. 
fnifnimf?!/ gee s 2 (14) 

, I Tlie first tw> subsections reproduce s 41 
«'ctlo£lS7) Cl) is new See 30 A 271 

' r a else on Mibs (1) 

, Ins 41, gub-section (J) the quoted figures‘35’ 
been stib^titufed for 44 ind the qutei! wonls 
Y fiffare'! ‘section 40 or section 41, linve been 
*®’>*titnte I for the wonU an 1 liqures, * or secljon 3S,” 

J®' insub-s (2) the quotwl ironls, ‘this \ct ’ have 
substituted f)rthe tronis and figures “section 

20 ■ 
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2 lilt third siiljsettion o\eiii(les/s/iaj t Masuc^’ 

OA 70 

45 (1) ‘Where,’any penaltj is paid imde^ 

‘ section 35’ or section 40,’ tb© 
Ctnei CoatiolUng lle\eyi\\e ai^" 
mc.'.'liTO thoiitymiiy, upon applKntio» 
m (iriam ca'i«9 ID -nnting made wilhlil ou® 

jeai liom the date of the paj’ 
iiient iclund such penalty nliollj oi in part 
(2) Where in the opiiuoti of the Chief Con 

tiolliiig nevenne-anthoiitj, stamp-clutj m excess 
of tliat which IS lep^llj cliargeable has beeh 
cliargcd and paid nndoi section 35 oi section 40) 
such authority may upon appUuUion in wilting 
made within thico moiitlis of the ordei charging 
the same, lefvuul the excess 

Chief coiitrofhiij aiilfioril^, sec h i (H) 
bulheclKJii {!) reproduces s 4i of \cl 1 of 18’!^ 
hubs (2) IS lieu < 

Ins 45, (1), quoted uoici ‘ VVheio 3ns 3ieeii 
substitutcil for 'Whtn, ■ and the fi«uies nml uordSi 
*3j, or secliou 40 ’ haio been substmiteil lor ‘ If 
37 ” 

46 (I) If any mstrumeot sent to tlio’ Cob 
iiliviili* for lo»» lector uiidei section ‘38 sid)- 
of iiKtritiiiiiiN MMi Miction (2), is’ lost, ilcsTrojciip 
unJrr .eiiion JS Of damaged during tiansiniS* 

61011, the person Minding tlio annie slnll not Ijc 
I nliio for such loss, clcUiiiction, or danngc 

(2) When any instrument is about In ho sO 
... scut, the jitrson fiom who?® 
poxscssion 11 caiuo into UiO 
liaiids of the person impound¬ 
ing the ssino inaj rcnuiroacopj thereof to b® 
m i<le at the expense of bucIi first-mentioned 
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^0'| 1 


‘H 


fson nn i a ul nn ntt ! bv tht j.crvou mi 47. 
'indinp <1 h in ninent 

h.nnnt ee MU) 

I Tlu re{ r<«i i 4 f Vit I f U ^ 

1“ 1 46 (I tie lel w nl tl hii be i» 
>Uied f - tie letter » ii 1 U e ll er qmt I 
an I fgures La\e le u til titiiel f i tl i 
’rfs and fcure« tic ^eoi li'irii.riih ct e 
n3.1e 


47 ^^hen •mr bill of et Innpo l«cmu‘» 
KOI \ not© orcheqiK’ clmrgo 

?bnt•'I''"’«">‘'''o"'"’'' 

M »n(l ch»q n re- JS pr©«©Ml<“<l for p’^^lTlent 1UI« 
fibri mun tsnp stamped tb© porKOU to «l»om 
It IS so prcKcnted in'> f'Hix 
ereto the necessary adliesno ©tamp mui in o»» 
welling the same in manner Imreinnofnie 
■o^ided maj paj tlio sum pajnblo upon ftneli 
'IJ note or cheque mid maj rhaigo iho dut> 
the peiroii who ought to lia\o paid the 
We or deduct it from ih© sum pajnhlona 
Wsaid and Slid bill nolo orrhoquofibnU 
' far as respects the dutj he dcomc 1 frnolnii 

ahd 

Provided tint notluiiclicroiii coot imo I si nil 
-liste -tnj person Iroin my pciinltt or | rorri- 
'ittonhicli ho imj lio Inhlo in lohlion I i a loh 
dl note or cheque 
C n of erel itijf fc *>2 0) J " 

^ el eqx f i-ee « -* (7) c> irg iUe h- c h - (6) 

1 Tins rer r xl iccs with t %crl i1 Mriaii ni 

It ot \ct 1 of lb"9 

Tl.e opening ivorl* < f U * •'«'« « ' 


tiy l 11 of excl 
ble Ac 


I gc »r I romi*s o 
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Tlie quoted words piovidcd that, have been 
substituted for But and the next quoted words 
substituted for he maj liaae incinrccl 
2 See Bhauanp \ Dttjt 19 B C3o 
48 All duties penalties and other sumn 
required to be paid untlci this 
,.'u“.~7e.°‘ CLaptei maj bo lcco^e^edb^ 

the Collector by distress and 
sale of the mot cable piopeitj of the peison front 
whom the same aie due or bj any otlid pfo 
cess for the time being m force for the locotery 
oi aneaTB oi Imd ie\cmie 
This section is new 


CHAPTER V 


Allow tscEs fop Stijips in crniAii. cases 


49 feubjCLt tosuchiules as may bo im^® 
„ . , by tlic Goscinor General iP 

Council os to tbo eo idclico ‘ to 
bo required or tho enquiry to 
be made, the Collector inaj on application made 
within tlie period prescribed in section CO and 
if he IS satisfied as to the facts malvo allowance 
for impressed stamps sjxulcd in tho cases here 
inaftcr mentioned jiamclj — 


(n) tho stamp on nnj piper inadiortcntly 
and undesignodly s]Hulcd obliterated, ot by 
error in writing or anj otiiir means niulcrcd 
unfit for tho piirimsc inicndc 1 boforc any iiistni- 
mciit airillcn tliorcon is executed by any petson 
(b) the stnniii on niiy document which is 
written out wholly or in part but winch is not 
filened or executed by nny parly thereto 
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(c) m the ca^e of hills of exchange, cheques, ® 
or proraissorv notes— 

(1) the stamp on an} bill of exchango or 
oheque signed by or on bclialf of the drawer 
^hich has not been accepted or made use of 
in anv manner whatoaor or delivered out of his 
liands for ana purpose other than b} way of 
tender tor acceptance proa ided that the paper 
on which ana* such stamp IS impressed docs not 
bear any signaturo intended as or for the 
acceptance of any bill of exebango or cheque 
to be afteravards aTriltcn ibcrcon , 

(2) the stamp on anv promissor} note signed 
bvor m behalf of the maker avhich has not been 
made use of in an} manner arbaleaer ordeUaer 
®d out of his hands 

(3) the stamp used or intended to be used 
for any hill of exchange cheque or promissory 
oote signed by or on behalf of, the drawer 
thereof but which from any omission or error 
has I een spoiled or rendered useless although 
the same being a bill of exchange or cheque, 
niaj h-x^e been prcsentcil for acceptance or 
accepted or endorsed or being a promissory 
^otc may haao been deliaeied to the paacc 
proaided that another completed an 1 duly 
stamped bill of exchange cheque or promissory 
iiote i-i produced identical in aery paraticular 
^scept m the correction of such omission or 
Prror as aforesaid avitli tho spoiled bill 
cheque or note 

(d) the stamp used for an inslniment execut¬ 
ed by an} party thereto aTbieb— / 

(1) has been afterwards found to be nbso 
lately void m ’aw from the beginning, 
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(2) Las bean aften^ards found unfif, by 
reason of any error or mistake theieiu foi the 
purpose originally intended 

(3^ b\ leaaon of the death of any peibon, bj 
nJiom It IS nece83ai\ (hat it should be executed 
nithout having eiecated the same or of the 
refusal otanj such pei son to execute the same 
cannot be completed so as to effect tbe intended 
transaction in the form proposed 

(4) for nant of the execution theieof bv some 
material parU and his inability or lefusal to 
sign tlie same la in fact incomplete and insnffi 
tieiu foi the purpose for \rlnch it was intended 

(j) bj ieasonofth« lefusalofiii} peisou to 
act iinclei the same oi to advance any money 
intended to be thereby ecciued or b> the refusal 
or non icceptaiice of any oflico therebj granted 
totallj lails of tb© intended puiposo 

(R) becomes useless lu consequence of the 
transic lion intended to be theieba effected being 
efTcctcd In some other instiumcnt betuecn the 
gams panics and beaiing a stamp of not less 
aa] no 

(7) IS doficicntin talue ami the tiansaction 
intended to bo thereby tlTecled li is Ijcoii edccteil 
b) HOim other instimn nt between the same 
jnrtics and bearing n stamp of not less saluc 

(5) H inadiortontJy iiid imdesigncdl> spoil 
id nnt\ in licn nhprool another uistnimcin 
made Ik twcou the game paitip, and fm tlio saiiio 
jmrposK 18 ixccuted and duly Mninjiod 

Providoi f)nf in thp nj. of lo tniiilfd 
jnsIriiiiKtii on bgni prnci riling Inis bn ti loiii 
iiH iH( d in u lin Ij thr iiisliiimi nl ioni 1 oi woidd 
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l*3Te been gnen or ofTcred me\itlence nnd tint ^ 
tie instrument is gi\cn up to he cancelled 

Eatplanafion —The certificate of the Collector 
’“ider section 32 tint the fall duty with n Inch 
^ instrument is chargeable lias been paid is 
an impressed stamp nithiii the meaning of tins 
section 

ErecHfel k i. s J (I *) l»H of cxeh in/e ‘•te ^ ’ (d) 
promi*? rij not see s 2 (22) eheqiu set s 2 (0) dulj 
^ > (11) 

I Lt rresiKjnd% t >I of \ct 1 < f lh'2 
- lie collect r can uot <leU„ntc his duties under 

section itnperoi a \»<f » V I” "Ihe nords 
error m nntiiu ( r m cl (i) memde Nor v 
4 p?w If, ii ]jj nnd the eT|hnaii u effect tj 

‘fjercice 11 il 3" thewonls l>elween the same 
parties in cl f/) (0) oxcrride Lcfireiee 10 M 4ij9 
Refund was not allowed «licre occidental punctur 
“S 'll 1 ii t rei ilei tU | a) er uul i f r use / eferenee 
18 M 23" 

1,. SO. The appl.c-it.on fnr 

“wtswio ijwicn relief undei section 49 must he 

made wiihm the following 
P'^riods tint IS to say — 

(1) in tlip cases mentioned ui clause (cf) (“i) 
two months of the d itc of the instrument 

(2) m the case of a st wiped piper n uhich 
>0 instrument has been executed hj aiu of the 
parties tliereto aMtliin six months after tlie 
^tamp Ins been spoiled 

( ) in the c ISC of a stamiicd paper m wlutli 
an instrument Ins been executed ba in> of tlie 
parties thereto n illuu months after the aate 
nltUe instrument or .f «t is not datec, mthm 
aix months after tlie execution thereof h\ the 
person bj whom it was first onlonc esecuteit 
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(2) has been aftemirda found bj 

reason of anj error or mistake theioiu for tlie 
purpose ongimlly intended 

(3^ bi reason of the death of anj peison, b> 
ubom it IS nectssara that it should be executed 
without hawng cxecuteil the satue oi of the 
refiis il of anj such peison to execute the same 
cannot be completed so as to effect the intended 
trineaction in the form proposed 

(Ij foi uant of the execution theieof bj somt 
material paitt and lus niabihtj or refusal to 
Bign tlie baine is in fact incomplete and insnfTi 
tieiit foi the purpose foi which it was intended 

(")) b% leasoii of ih® lefusalofanj person to 
act utulei til? name oi to advance anj money 
intended to be tluioba sccuicd or bj the refusal 
or non icceptauco of an\ olTicc tlierebj planted 
totalK fails of tlie intended piiiposo 

(R) becniues useless in consequenco of th? 
trailsKlion intondctl lobe Uicicbj olTectcd being 
cdtcted 1)\ some other nistimncnt betuocn the 
ftunspiniea tud lieaniig r stamp of not less 
aabic 

(7) H deficicnl in value, and the transaction 
iiitciidcd to be thpnl*> tlTecled his beon clTccted 
1i\ soiin oilier iiistiiiimiit hetueon tin saim 
partus and braniiK n stamp of not less value 

(S) IS inadurteiitlj ami uiidcsigncdli spoil 
<d and m luii whereof another instrununt 
iiiaih lit luirii tlie same pat tie* mil for tlio same 
juiri osc IS (acciited and diilj stamped 

Provide! that ill the las of in (\iinled 
in«lniniiiii n > !■ i;il pioieidmg liislxin mm 
ineiKidin uliii h the iiistriiin nt roul 1 oi unnid 


'W] T„r Is m%\ brwr ut 0‘» 

been given or ofTered in evidence md tint -Slo 
“6 instrument 13 gi\en up to be cnneellecl 

Ei^anation —Tlie certificite of the Collector 
section 32, tint the full dutv with which 
instrument 13 clnrgevble Ins been jnid n 
an impressed stninn within the meimiic of tins 
section 

^^ceuted nes - (t2) bill of cxeli tu/i -il s J(!) 
inmu^ory >t t, ste s _> (22l ebeq>u «et >• 2 (10 tinh/ 

tt/W'.fwads n V }lo( Iclfofl^’y 
Tlie r< llect r cm not dele^ie lu'dutiCMimIci 
section Emi>cror \ \toz "i \ 17 The wonl'< 
error m writm., <ir m cl (<i) override \nraiiimh i v 
Ppo IS if nnd die exihmtini t,ivceifTect ti 
11 II j 7 , the words lielween tlie «iinu 
rfliosiiicl (b (b) override Itifercnee lb M loO 

iris not vllowo<t where nviuleiti tl pimottir- 
S'hl urtrtulej ttie 1 vi er wiifii for usi le/eicMt 
•oil 

Vilestna far i iisf SO» TJlO OppllCntlOH for 

‘ relief under section 19 must ho 
imde within the following 
period.^ tint is to saj — 

( 1 ) In tile cases mentioned in clause (d) ()) 

'^dhiji two months of llic d He of the instinment 

(2) 111 the case of a stamped paper on which 
instrument has been executed bj anv of llic 

PWies tliercto within six months after the 
“tanip has been spoiled , • 

(i) in the case of a stamped pajxrin nhicli 
“1^ instiumcnt lias been executed b\ anv of’the 
Patties thereto, within six months after tho aate 
the instrument, or tf it is not dated, within 
months after the evetution thereof h’v tlie 
Person bv whom it vv vs first or alone cxci uted . 
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° Provided that— 
after .t ,.„s tee. 

an/ LS,“ JifoV ’'Xch‘'™ft 

e.l on may I'e “ 1°:^''"' Par.od the appl. 

d'lte nf execution of tl * **i” ^noiiths after the 
Com , 'o^r "''‘’at.tnte.l .nstrnn,ent 

siT tVo .'"/''"‘''"’'•'‘“''''•Irf''*™ 

nerennemlbo- 

of.nstmmoms by a„j Mnl 

cojiipany or oiliei mcoipontcd 

.nrac,c,{,.ea,„„°;„;^^' ;“'lo.«o ,t ia^ any 
pinirct b) t],a , "tko,'" °‘a''' 

WiU corponio nroiido.? *1 . , compnny or 

eitigRcd that the Siie> .,, ,„!!!?* ® 'inthontj J3 
pipers Ins been dnl^ p^ni ^ stamped 

This «ectinn is now 
52(a) "’banyan, 

.. K^r" ”‘ clnr^aUa'^ ["^n ‘"''‘'""'n' ' 

1 of n 1 fitlinp 

J^nl presenbod for 8 ich iiisfr***'*”” ^ 

*nid- under tins \ct or o / I 

tlnij was iiccossnn q- i ® broiler mIiio 

0»\ Mnmp for n„ ' ° . mol - 

'Vith any dnt^ nimeiit not clmrgtiblo i 
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. W when au\ stamp used for an instniment si 68, 
“3 been mad\ertontIy rendered useless under 
^tion 15 ouing to such instrument haMiig 
M nritten iii contraientiou of the provisions 
«section 13 

the Collector ma\, on application made 
'thin. SIX months after the date of the instru 
“ect Oj if It IS not dated within six months 
the execution thereof hj the person hy 
homit tras first or •Jone executed and iipoP 
einatrumeni if chargeable with duty being 
.^stamped with the proper duty cancel and 
Jiow as spoiled the stamp so misused oi render 
tiseless 

This rei rcKhnes s oi of Vet 1 of lt.79 

The quoted tigurcs 15 ami f3 mi.1 (6) haie 
Bii’ijjtituteil for 11 and 12 respecnely 

Paxlet 0 C L J 621 T) e section does not 
orer a case m which a court fee stamp 1 as been 
nflneou ly u§ed ti here a non judicial stamp ought to 
We Wen nsetl but the ret enue officer® as a matter 
in lujpence may grant relief to the person who has 
.■'W the raibtake liafitidJinv Latif Ahmed 7 InJ 
* 91 (in winch case a partition decree being by 
‘ take drawn up on a court fee stamp the Cii il Court 
a unlers 1>1, CPC, held empou ered to allow 
I put in a non judicial stamp aii<l attached to the 
wree drawn up m orifcr to \aUdato u) 

“ \ 2J3 a receipt on a postage (mslead of a 

stamp) was held to be no receipt at all 

^ 53, In nny case ;a 

si'Oil which allowance is mado for 
spoiled or misused stamps, 
the Collector may give m heu 
thereof— 


7b 
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(a) other stamps of the same description and 
value or 

(h) i£ required and he thinks fit, stamps oi 
any other desciiption to the same amount in 
value, or, 

(c) at his discretion the same \alue m 
monoj deducting one anna for each rupee ot 
fraction of a rupee 

This reproduces s o3 of Act I of 1879 

54, "W hen anj peison is possessed of a 
stamp 01 stamps which hate 
J'iiuTdteS’’” teen spoiled or rendored 

unfit or useless for the purpose 
intended hut for which lie has no immediate 
use the Colleotoi shall repay to such peison the 
value of such stamp or stamps in moncj, de 
ducting one anna for each rujjee or portion of ** 
rupee, upon such person dchtenng up the same 
to ho cancelled, and pioMiig to tlie Collcctoi b 
satisfaction— 

(n) tint ‘such stamp oi stamps were puichas 
ed hy such person with a bonS fide intention to 
UBO ‘ them,’ and 

(I) that ho has paid the full pneo tUeivof 
and 

(e) tint ‘ thej were so purchTsed witliin the 
period of BIS months next picceiling the date on 
winch ‘ tlicj wore Bodelucrcd 

I’roMded tint, where the person is a licensed 
vendor of stampa the Collector imi if lie thinks 
fit make the repajment ol the Bum nctinlh 
paid hj the xomlor without ant fluch deduction 
in, nforc'ciid ' 
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f^profluces s *14 of Act 1 of lS70.with the 
Maition of the pro\ iso 

quoted words, ‘ or st-imps ’ are new, 
the quoted word ‘ hare ’ lias been substituted for 
has ’ 


5455 


In cl (a) the quoted words ‘such stamp or stamps 
tinre been substitutnl for the wortU “ it was,” 
3 the word ‘ them has fieen substituted for ' it ” 

In cl (ej ],j,g qqoied wonis ' thej were’ 

been substituted for the wonis, ” it was , ’ and, 
liae 2, the quoted words, theti uere, haie been 
‘Dbstituted for “ u is ” 


55. When any duK-stnmped debenture is 
^»»a«en renewed by til© issue of fl new 

‘fwrumdeTseaVws* debenture tn tbo sime terms, 
the Collector shall, upon appli 
wtion made witlim one month repaj to the 
Person issuing such debenture the \alneof the 
*«tnp on the original or on the new debenture, 
’'‘niches er shall bo less 

PiOMded that the original debenture IS pro- 
nced before the Collector, and cancelled by him 
such manner as the Goveinor-Gcneral in 
^nncil may direct. 

2^*pIanatio7i — \ debenture ehill bo deemed 
be renewed m tbe same terms within the 
^finning of this section notwithstanding the 
allowing changes — 

(n) the issue of two or more debentures in 
place of one original debenture, the total amount 
^ured being the same , 

Q>) the issue of one debenture in place of 
*"■0 or more original debentures, the total 
^ount secured being the same, 
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(c) the substitution of the name of the holder 
at the time of renewal foi the name of the ongi 
nal holder and 

(d) the alteration of the rate of interest or 
the dates of pajonent thereof 

This IS new 


CHAPTER \I 
Reference and Revision 
56(1) The powers ©xeiciaable by a Collec 
tor under Chaptoi IV and 
Untroiofand »ut«- Cliaptei V and under clause 
CmKs" (" "••'‘O nrst proUBO to sec 

ftutborit; tioii shalJ in all cases bo 

subject to the control of the 
Chief Controlling Revenue authonty 

(2) If onv Collector noting under section 31 
eection 40 or section 41 feels 
Procedure w 1 e r e tloiiht as to tlie amount of duty 

Collector l»l* doabt ^ 

mod tjeViirRTjVie vvith Which any instrument la 
cliargdable ho maj draw up a 
atatemejil of tho case and refer it with liis oum 
opinion thereon for the decision of the Cliief 
Oontrolling PcveiiiiO-authoritj 

(3 Such autlioritj shall consider tho case 
and fiend a copy of its decision to the Collector 
* who fihall procceil 1 oassess \nd charge the tluij 
(if auj) in confomiitj with auch decision 

1 ‘“III-(cticn (1) iH new Sul tcti ns (-) nnd (3) 
irtnduri R J 1 1 Selltllh"9 

In « '’0(2) tie q lotcd 31, 40 nn 1 tl 

} are ls'< n kiil>Rtitiite 1 f r tl r Ccorci* 3^^' 37 

w 1 5 ^ rmpcrtirel} anti lu cl (3) die won! 
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“and before the words Saeh aatlwritr has been 
canted and the qooted words who snbstitnted for 
'ie words and he 


66^7 


\ decision under s 31 (Chapter 3) is not rens- 
ible Ptfererute ’o M 7^1 Nor is r under 


luie I'eierence 'o il <*>» Mir 

*-40(l)(a) Pejerenee 2oM 'o2 contpa per hue 


67(1) The Chief Controlling Revenue 
authontj maj state any case 

referred to It under section 5b 

Bub section (2) or otherwise 
coming to Its notice and refer 
Buclt case with its own opi 


Sts^eat ot ei.e br 
Chiet Contrail ng Po- 
^'JS-tnlhonly to 
h-gb Conrt or Chief 

Uttrt. 


tion thereon- 


(a) if the case arises in the territories for 
the time being administered by the Governor of 
Fort St George m Council or the Go\eruor of 
Bombay in Council—to the High Court of 
Judicature at Madras or Borabav as the case 
may be 


{b, if It arises in the North Pr^ 

'laces or Oudh ‘or in Ajmero —to the High Court 
of Judiciture for the North W estern Provinces 

(c) if It arises in the territories for the time 
hemp administered bv the Lieutenant 

of the Punjab or m Tlntish aal«chistan-to the 
Chief Court of the Punjab 

(d) ,f It arises in thi Central Provinces-to 
the High Court of Tnaicalure at Bonibai 

* (1) if tt arises in Burma—to the Chief 

Court of Lo^o'- ^ 

/ ^ f f arises in am other part of Hnti 
Inln-fo n.pl. ('<’”« »' Ix-ticaturc it 
William 
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(2) Eiery such case shall be decided by 
not less than three Judges of the High Court oi 
Chief Court to which it is referred, and. in case 
majority shall 

1 This reproduces s 46 of A.ct 1 of 1879, 

/oV. "-Orel. '56, 

^6ub-eection (2), have been substituted for the figures 
“ or in Ajmere.’ 

are new * " or in British Buluchistin” 

hn/ suSom 7"" reference if tlie chief control- 
to revise, ns in the two 
du7 o7hi tT^ u^ "''*® - *” '"5* As to the 

3 C^, p 350 ^““rt see In re Thompson'e policy, 

58. If the High Court or Cliief Court is not 
Powfr of High Court ®®f'slicd that the statements 
® c?"‘a'ne<l »n tlio caso are sufTi. 

<u to cat< lutfd ciont to enable it to determine 
♦b« Or^, , V*® qMesiions raised thereby, 

the Court may refer flie case back to the Rov^ 
to mnl" 

,Zr™« , ‘”■ 7 ?°'; ”'">totion, tl,Erei„«. 

the Court inav direct in that behalf 
Ihisrcproiliiress 47 of Act 1 of 1879. 

69(1) Tl,o II,Rh Court or Chief Court, 
I*r««i9re .a "P®** tho hearing of any such 

ogofeaNj .UI»J case, Rb.an decide tho questions 
r •. , raised thereby, and sh.all do- 

liter .19 jiidpncnt thereon contain m the 
groimda on which such decision is foZIcd. 

autboritvfl7?‘i“7 ‘0 ‘^'0 Itotenuc- 

Biicli iiulfTT^ 'vliicli the case was staled a copy of 

Btich judgment under tho seal of tho Court and 
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tie signature of the Registrar 'ind the Rcnc bboo. 
nae authority shall on recening such copj, 
dispo«e of the case conformably to such ju g 
meat 


This reproduces b 4o of \et I of 1870 


Ins 59(2) the quote 1 words The 
tfea substituted for the wonls and it the 
hon uot being divi led into two clauses as here 


60 (1) If any Court other than a Court 
mentioned m section 57 feels 
'wni of esse ty doubt as to the imount ot 
duty to bo paid -» toapoo of 
any instrument under proviso 

(o) to section ‘ 35 the Judge may draw up a state 
mem oI the Oise and refer it with Im o'TO op 
men thereon tor Iho dccieion o! the High Ootm 
or Chief Court to trlt.oh it bo ttcro t ie Ch el 
Controlling Eercnuc lulbority be irould under 
section 57 refer the same 

(2) Snob Court eball deal with the case os d 

It had been referred under eection J r ,1,™ 

a cop; of Its judgment under itie soil o 
Co ,n and tho signatnro of the Rog'd"? ‘o “ 

Chief ControllingRoicnao uulboritj “d unothe 

hhecopj to tho Judge maUng the "'"'”0 , 
who ahill on rocemng mioU ' “P™'’ 

the case confornubl; to snob judgment 

(3) RcfercnccB made under sub section (1; 

^hen male by n Court siibordinato to a District 
Co irt shill Iw undo IbrmipU p„vemio 

sad, ivlici. m«d’ f"5 “",'Tl,o roiirl r. 
Court ahillboiiialollinnigl. tlio Toiirl 

diately superior 

, I Tl.sicprdi .. l.itVtl 111-’ 
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In s 60 the quoted figores 57 and 35 (wliprever 
they occur) hare been sabstitated for 46 and 34 
respectively while the quoted letter (i) m parenthe 
SIS IS new 

In sub s (2) the worl and before the words 
Sucl Court lias been omitted while the quoted 
words are new 

In subs (3) the queted expression subsection 
(1) has been substitute for the woids this section 

1 Reference —\ reference under the section 
can only be made under tl e circnmstmces specific 1 

It the judge must enlerla n a doubt P L R (06) 
Mo 131 Tl e section does not detl with a ctse uho'^ 
a reference his been made to the Collector and hs 
ediudicition obtiinel ih "U lier© i suit is dismissed 
witliout being cille 1 to hearing no reference cm be 
mide 08 to i document produced by the plaintiff 'Whh 
his|lamt ib 

2 The Jud^e, t e the judge before u horn it i» 
pro bleed and who enterta ns a doubt and not 1 n 
superior office Reference Hi! 38 

61 (1) ^Yhen nny Conn tn the exercise ol 
O! itsciviloircenuejiirisd.ctioii 

dec a oni of Courts re- Of any Crimmil Coiiit in ant 
jrord ng It e mITc cocy proceeding tindoT Clmpter Ji-Il 
0 i.amr« CInpler XWVI of tlii 

Code of Criminal Procotbire 1898 mnlcoa mj 
order admitting nny inolrument in OMtlonco as 
dulj stamped or xs not requiring a Rtanip ot 
upon pijment of duty md a pcnnltt imdei 
section jj ’ tlio Court to winch appeals lie front 
or rofcroncei arc fmdo hj bucJi first mcntionctl 
Court, may of its own motion or on the npph 
cation of tho CoUectar tike awch order into 
consulontion 

(2) ‘If such Court lifter such considerttion 
Is of opinion tint such iiiatniment should not 
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lare been admitted in eMdencc Tvjtliout the pnv e. bi* 
®Jent of duty md penalty under section 35 or 
^taout tbe pivment of a higher duty and 
^naltr than those paid ‘ it’ may record a declara 
■on to that effect and determine the amount of 
afy with which such instrument is chargeable 
nd may require any person m whose possession 
power such instrument then is to produce 
ae same and mav impound the same when 
produced 

(3) When anr decltratton has been recorded 
trader ‘ section (2) the Court recording the 

shall ^ copy thereof to the Collector 
®ad whore the instrument to which it relates 
Ms been impounded or is otherwise in the pos 
session of such Court shall also send him such 
Jastniment 

(4) The Collector may thereupon notwith 
standing anything contained in the order 
admitting such instrument in oMdenco or m 
any certificate granted under section ‘42,* or in 
Section 43 prosecute any person for an\ offence 
against the Stamp law which the Collector con 
eiders him to lia^o comimtfed m respect of such 

instrument 

Provided tint— 

(a) no such pro«ecntion ehall bo lusliluted 
where the aiiiounl (including d«t\ niid I•>el)nlt^) 
which, according to the detcrnunnlion of such 
Court wa«! painhle in respect of the inatruiiient 
'■ader section 35 is paid to tho Collector uhIcrs 
thinks that tho offence was romniilleil willi 

intention of cMidmg paann tu «r llu junior 

dutv 

(h) except f w tUo purposes of such pronn u- 
tioa no dechnmoii made nmlrr ihis scotnn 
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shall affect the \alidity of any oicler admitting 
any instrument in eiidence or of any certificate 
granted under Rection 42 

1 This repnducess oOof \ct 1 of 1879 
slight verbal vauations 

In s 61 (1) the quoted woids aie new and the 
quoted figures 35 have been sibstitutsd for 31 
throughout the section 

In sul>-3 (2) the words first quoted have been 
substituted for the words if it and the quoted 
word It IS nen 

In 6ub-s (3) the quoted woid and figure sub-sec 
tion (2) have heea substituted foi this section 

la sub a (4) the quoted figures 42 and 43 ha'a 
been substituted for 39 and 40 lespectirely 

In the proMPO tUo q loted figured 35 m cl (o) aol 
42 in cl (b) hare been eubstituted for 34 and 89 
respectively 

2 Cl (6) shows tint the ordei ns to the admissibi 
litr m evidence is not affected by action tinder this 
section Punchnnuiidv Taiamoni 12 C 61 Gtirfiadnt^ 

1 \mo nil 403 Chtnna/av Dinnyi 4M p 
i?e/crei!cc b AI 501 TUferci ec M 752 V It (0’’) 
^o lO'' 

1 The Collector may refer to the High Court ih^ 
decision < f a SnnlJ (’iiw Court adinilling jn evidence 
a ilocumcnt insuircienlly stampo 1 Ifr/erence 15 V 

2 0 nnl ifa <1 >cnm(iit is rejectcl t!ie pirty in'" 
.appeal oil lint groiml Soi'ifta t Iltff/nnjni/ 5C 311 

CIIAPiril -MI 

CrtMiNAi OrFhNtis A\D pi oorocRi 

62 (1) Any person— 

(fl) drawing making waning cndoriiiiig or 

. transferring or Bigiiing otlior 

not ” witness of 

«lsb .umi. 0.1 proscntiiig for ncccptanco or 

paymint or accepting paying 
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or receninR p-iyment of, or in any manner 
negotiating, any* bill of excliaoge, cheque, or 
promissory note without the same being duly 
stamped or 

( 6 ) executing nr Bigmng otherwise than as a 
'utnees any other instrument chargeable wit 
'^oty without the same being duly stamped, or 
(e) acting or attempting toaote under any 
proxy not dula stamped, , ,, 

shall for eaery such offence he punisha 
^ith fine which may extend to fi' e hunt re 
rupees 

ProMiled tliat. when anj penalty hat keen 
paid in reapect oi anj instrument under section 
3i. Bcclion ' 40,'or section 01 , the nmonnt ol 
!"A penally slnll he alloireil in reduction of tl o 
‘as(itany) suliseqoenlly imposeil under tliia 
Klion m respect of the same instrument upon 
^0 person who paid such penally 
(2) It a share-trarrant is issued irithout 
King dull stamped the company 
ame and' also ciory person irho at the time 
sllen It IB issued is the manacing director nr 
secretary or other principal oOicer of the com 

pant shall be piinislialile will. One ivhioli may 
ntend to Orohnadred nipece 

hill of erelioiioe sees 2 (t) 0 / 11*7110 roo " - * 

oooowio, see. 2 (H) ''""'if,'”; uT f „'l'S/T 1 ho 
1 Dus rernduroR « 01»« 
p.ul)->-ccti'1' i” atw 


Iqb c 2 ih« <i’" 1 ^ 


Miudmblo 111** ^ 

} ii.c fill li 1 r»j"w* 
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2 The definition of Avly stamped in Act 1 of 1879 
perlnps excluded a pro-jecntion for non-cancellitiou 
(s 12) or -writing in cont^a^entlon of s 13 fmode 
of -writing or impressed stamp), and s 14 (writing only 
one instrument on a stamp) pro-nded the papei written 
upon uas of sufficient xmue 

Qu Whether tJie same applies now Unduly stamp¬ 
ed includes affixing or osmg a stamp in contm'ven- 
tion of tlie stamp law , hut ss 12 and 15 declare that 
an instrument in which a stamp zs so used to he 
unstamped and not “ not duly stamped ” Non-cancella 
tion of a stamp ona salary bill was held to bean 
offence Q C v Rakat, 9 X 21(1 This is special!' 
piovided for by s 63 

Failure of the trcasuo officer or a stamp rendoT 
to give on the sale ol stomps the certificate required 
bt the stamp rules does not render the iiiatrument 
written thereon ‘ not dulj stamped ” so ns to 
the executant to prosetfution, Q R v Tioila^y^ 

18 r 10 


Absence oinnmtention to erade payment is no 
defence, A B It (03) Or Pr Code V, Reference 0 
il n C , App 5, nlfhougJi it may be taken into con* 
sideralion in assessing the fine Cmp v Difniliaimdi, 
2 (’ .199, see Rmp v Soddaniaid. 8 C 210 

3 Abetment. —Tlic mere receipt of nn nn- 
Rtampeil iiistniment isnotalietmont of an offence under 
tins section, Empress r JanIt, 7 B 82. /Ann v 
Gopaf. 3 A X 111. //mp \ Bfintron, 4 A W 
N . 17 . speciallj wlicii the ilebtor took an unstamped 

receipt hccaii-e liiscrcililorliocl nostnmp, p L Villiu, 
8 A 18, seen*. i( ft crcihwr Ina nn entry made by die 
dchloT acknowledgmgthebahiicc due, Cinn a linlm- 
dnr, 1 A W. X ,10 ' 


1 Any poT^son iurlniles the members of a 
trading partnership, w|io arc, therefore, liable to be 
j ro'.ec'iud fi>r nil iiiistanilMd neiipt signeil br tlnir 
ng.ni, (> . ' A/..f/er.S7U 321, Contra OWnm v. 
hmp, 8 (> W A 378 \sel (n) shows, wiine»ses 
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sreeicludeil and mi nrt pcnbe^. A’ ' •lof' ^ II ®®®®‘ 
r. n y Jctha.2Ti 11 c 129 
C \pp 27 Anawardha-.tobe M^iiejlbvthe arbitn 

lor and if die partici al'O sipn tlie\ do 

lad hence cannot be prosecutwl for e%ndin„ r 

of dutv Birj Pal S<iron, >- * „,i ,loU 

Ciren bv a gomashta not proaed to Ik Goitjm 

not expose the principal ^ to_ proven 
HoMan T Etnn 8 C 

5 Accepting i e exwiting as an 

*nd not mereh receiMiig see the cas^ ci ^ 

f.„.v G„l<.n, 7 M ;i. Q 

6 Entries In account books, 
in account hooks are neither promissoiy 
f«nds requiring sump and hence do 
tnoSence under this section ^ween ' 

inbie •-'"-j; 

amoj C E . vl.n. H 

Under tins section or s * vi \ \\ \ 17 > 

\ W N 174 Emp ^ E ' 

RO rcqniml bi wctimi 1- '» 

P„.l„ tulmcO' '"IpS 

■“r .1.011011 .boll -bo l'>'i|i-b' 

iviib f,„o obicb mil oMoiul ... ...... b..... 

nipeos , . I 1 , 1 \.. I . I l'’7 ' ^o* .l 

Till, rfl , j .„ .,1, I. u .... b. 11 ill'. 

2U) cuc<\ in “ *'■ ' 
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not cancellmg a salniy bill of i GoYerameat official 
sent to the treasuiy for pajment tras an offence imder 

s G2 but not under s 63 

Penalty for omiseion 64. Any peiSOn tvllO, 

to comply wiiii pro with, intent to defraud the 
visBons ot scot on-7 Government,— 

(а) executes any inatiunient in which all the 
facts and circumstances required by section 27 
to be set forth in such instmmeiit are not fully 
and truly set forth or, 

(б) being employed or concerned lu oi about 
the preparation of any instrument, neglects oi 
omita fully and truly to set forth therein all 
fiucli facts and circumstances, ‘ or’ 

(c) does any other act calculated to deprive 
the G-o\crnment of any duty or penalty under 
this Act, 

shall be ‘punishable’ with fine ivhich may 
extend to five thousand rupees 

1 lliis repioduccs B CSufActlof 1S70 Cl (fi) 
IS nen 

In 8 01, the uoriU, ‘of any ilofy " after tlie word 
“ Go'enuncut,” Imc lieen omitted , the quoted woid 

• or’ at the end of cl (1>) b'lft been added , cl (c) has 
bceoiicnlj insened tJie quoted word 'punishable' 
beiiu, substituted for ‘pumslied' Throughout the 
pciinl rlnii«cs, ‘punishnWc’ Ins been substituted for 

• punishcil' 

a t\lii re the vnliii h wron^Ij stuteil, and tin 
gntiif n corrtct BftnnlinK n the lalimlimi, lliO 
('olUitor ln> no dul> to r>OTf nn uiukr s 11) lienee 
Ins niin-e< riij liinee with the provisinns of hs 10 and 
4 I i" II * di ft nee to a |>ro«iciili<Jn uuder this scctinn 
() Ij V Venhitrni/ilu 12 M 2,1 AVjiirt the Mudec f f 
njr<'isrt\ f ir Its jn,liOO| mills l.liOO tlic Inhncef f 
Its iy""'>betugUli wiihliim In bodnmii upon wlien 
mci's.in, rtciiin^td tin. i roj^trtj to tli< vcnil'rsfir 
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'1 (»U(j ^vitlunit mentioluni: anything nbout the Bum 
^ us 19 00(1 It wis held that the real consideration 
r^i!i 1 /'^"s an oral a/jreemenl to cancel his 

ilit\ for Rs 19u0(» ami that the omisBion to 
o^atina this aj,roeinent could only ha%e been intend 
n the question of stamp duty bcinn raised 

Paine*;,01 T A il 171 


SS 64 
to 66. 


6 S. Anj person r\ho— 

P^ajlty fo, (a) being required under 

J°S'e rece pt and for SectjOD 30 tO glNOa receipt, 
““ lefusesoi neglects tognethe 

eamo, or 

W "ith intent to defraud the Goaernmeut 
ofanj duty, upon <a payment of monej or deli- 
of property exceeding twenty rupees m 
®ntount or value, giaes n receipt for an amount 
OMalue not erceedmg twenty rupees, or sepa 
«tesor divides the money or property paid or 
°divered, 

shall be ' punisbablo' with fine which may 
*tend to one hundred rupees 

1 This reproduces s 6^ of Act 1 of 1579 
. - Any nopson see 27 C 324 cited in note 4 
<0 s G2 

3 Receipt hce notes 3, 'i and 7 to e 62 \ 

r®''s a sum of nionev toB C, at A’s request draws uj> 
* ®emo fitaiins; that D receive*! the monev Tins is not 
•^ceijt 7ri rc Jumna Jar, 23 B 54 


66. ' Anj’ iierson who— 

(a) receives, or takes credit for, anv premium 
or consideration for any con- 
*®^'uf<>ruoSDii';* tract of insurance, and' does 
"duV within one month after 

*'’"'ivd receiving or taking credit for, 

such premium or consideration. 
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make out and. execute a duly stamped policy 
of such insurance, or 

(6) makes executes, oi delivers out auV 
policy which is not duly stamped, oi pays 
allou 3 m account or agieea to pay or allow id 
account, any money upon oi tn respect of, an^ 
such policy 

shall be punisaable with fine which ma/ 
extend to two hundred rupees 

This reproduces s 63 of Act i of 1879 

67. Any person drawing or executing a biU 
of exclumge oi a policy 
drfrnng fdi aimbe' marine inamance purportin^^ 
of bifla 01 laarne to be drawn 01 executed m p 
P“n>ortin* w ggt Qj and not a* 

the same time diawing o? 
executing on papei duly stamped the wholP 
numhei of bills or policies of which such bill oi* 
policy puipoits the set to consist, sliall 
pumshalile with fine which may extend to on® 
thousand rupees 

This reproduces s 66 of Vtt 1 of 1S79 


68 . ‘ Any person who— 

(o) with intent to defraud the Goieinmeu^ 
D 1 . . . 1 . diawB makes of 

»”J I'-ll Of Bxchingo Of 
promissory note bearing 
date subsequent to that on which sucli bill oJ" 

note 18 actually driun or made, or 

(6) knowing that such bill oi note has beeii 
so post dated, endorses, tnnsfeis presents fof 
ac^eptame or payment, or accepts, pays, or re 
ceiics payment of, such bill oi note or in any 
mannei negotiates the same, * or’ 
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(e) with the like intent, practises or is con- g|»*g 
ceriied m any act, contrii ance, 
or device not specially pro- 
Mded for bj this Act or any 
otter law for the time being in force, 

shall bo ‘ punisliable’ with line which may 
oxtend to one thousand rupees 

1 This reproduces s 67 ol Act 1 o£ 1879. 

Iq 8 68, the quoted words, * Any person^ 

Mre l>eeQ substituted lor the word “ Whoever,’ “and 
quoted word ' or at the en<l of both the els (a) 

““d (6), has been eubstiluted for the words, " and 
whoever ’ 


2 Intention to defraud t!ie Governnwnt is an 
Jssential incredienl, 7?<iuKin v Vahomed Ghoiue, it> 
p • P 435 The execution of a document, which on its 
requires to be is not sUmped, is not an " act con- 
•fivance or device not speciallv provided for witlim 
“e meaning of cl (c). such an act being covered by 

*•62 The actol the person receivittssucliadocument 

amount to abetment of the offence imder e 6-, 
*J“1 Would liien be provided for umler the Penal Cotie 
deDce neither the executant nor tli© receiver can be 
Ptuiished under Uus section, Q K v Somasnndaram, 
23 II 1^5 


(c) IS of general application and is not con- 
tmlled by the previous clanw-s so n« to restrict its 
‘Pphcaiion to bills and notes lUftrenct 9 il 


p 60 (a) Any jicrson np- 

po‘Hted lo Roll stumps who 
»ump»‘fni l«’«- diHobeja mij rule made under 
'woitoriifd nk 7niid 


(6) nnv person not no npiKiintid vvlio ««'l!s 

or offers for 6lie nny Htnmp * olhor tlmii u mu'- 
*iina “ or half ‘i'» '•'‘"“P) 

shall bo ‘ pntiHhivldo’ witlumi-n".u.inciU f .r 
• term ,‘lMcl. ..>»)• <" ”*» '''' 


8n 
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fine wliicli may extend to five hundred rupees, 
or with both 

1 This reproduces s 68 of Act 1 of 1879. 

lu s 69, the quoted figures * 74 ’ have been substi 
tuted for ' 55,’ and the quoted words have been 
added 

2 This includes the case of a thief who exchanges 
a stolen stamp for a sum of money, Q E 'f 
Lahshmana 24 M 319 The section does not apply 
to sale of court fee stamps which is provided for hy s 
34 of tlie Court Fees Act Emp v Jallu 4 A 216 


70(1) No prosecution m respect of any 
offence, oumshable under this 
Act or any Act 'hereby^ 
pealed shall be instituted 
without the sanction of the Collector or such 
other officer as the Local Government generally, 
or the Collector specially, authorizes in that 
behalf 


(2) The Chief controlling Revenue authority 
or any officer ‘ generally or specially’ authorized 
by it in this behalf, may stay any such prosecu¬ 
tion, or compound any such offence 

(3) The amount of any such composition 
shall be recoverable in the manner piovided by 
section 48 


1 This reprcxluces s 69 of Act 1 of 1879 

In B 70, eub-8 (1), the words ' or the General 
Stamp Act, 18C9,” after the word " Act * first occur 
ring, have been omitted, and the quoted word ‘hereby’ 
has been substituted for “ thereby, * “ and the quoted 
words m sub-s (2) have been inserted 

2 Sanction is necessnry, Q U v Jelkmal, 9 B 
27, though no inquny need be held prior to giving 
sanction, Q E v Palani, 7 "M 537 
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Ti e Collector or (ilier «fficer wh • banc- 

•ioH rIiouU n .t tn the case himself I <np v Deoki 2 
' 806 Queen \ \n<iichn»d R Cr I Finn \ 

2'idhar i C 6’2 


71. No Magistrate other than a Presidency 

J’u-«4«onotM ifagistrite or a Magistrate 
ratf, “ ® ' wlioso powers are not Jess 

, than those of a Magistrate of 

second class shall try any offence under this 

This teorofluces s. 70 of \ct 1 of 1879 

72. E\ery such offence committed in res 

Ph«««Iiriiil n®®* iostritmont may 

bo tried m any district pre 
*ideQcy town m which such instrument is 
‘Quad as well as in any district or presidencj 
m which such offence might be tried 
®Mer tile‘Code of Criminal Procedure for the 
being m force 

This rei reduces s 71 of Acl I of 1879 

. 1 he quoted words Code of hare been gubstiiute 1 
law relating to 

Old s. 72 has been omitted I ere It ran as 

toJIows — 


72 Operation of otl er Jaws not barred —Nothing 
|o iliis Act shall be deemed to | rerent any person 
^01 being prosecuted under any other law for any 
or Qn)]«sion which constitutes an offence againts 
'his Act or the rules made nnder it 

Propjiled that no person si all be put i»bed twice 
the same offence /■ 
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In tl e first line of s 76 (I) after the n ords oth^f 
than rules the words ccmsisteut wherewith ha^® 
been omiUed and the quoted figuies 74 wheie%®'' 
thej occur i ave been substituted for 55 

In sub s (2) the quoted words have been subst* 
tuted for the words the f irce of law 


77. N’othing'm this Act contiined shall 

deetoed to affect tlie duties 
chargeable under anv enad* 
inent for the time being m force relating 
court fees 




Thih rej reduces s 59 of \ct 1 of 1879 


The quoted woid'< in this Act have been subs^ 
tuted foi herein 


78. Fvery Local Goiernment shall‘mal ® 

. , . piovision for the sale of trads 

.“j l° 0 l f'l ,‘.p“ of Act m the prio 

cipal \ernacuhr langmges 
the tenitones administered by it at a price 
exceeding four *10008 per copv 

This corresponds to s CO of Vet 1 of 1870 
Tiie quoted words id tlie above section have be®” 
substituted for the words cause this Act to he 
carefully translated into an 1 the followini, wofds 
have beeu omitted after the words administered hy 
It A full alphabetical index shall be dded 
every such translation and the translation and ind®^ 
shall be printed and sol 1 to the public 

79. The Acts mentioned in Schedule 
jj , are repealed to the extent ej^e 

cified m tho fourth colunia 
tlieieof 
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SCHEDULE I ® 

Stamp DiTv fs Ivstbumests 

(See seclton 3 ) 

Dtsc iption of Instrument | I* oper Stamp doty 

I ACKNOWLEDGMENT of 
*dsbt exceeding twenty rupees 
ID amount or value, writtcu or 
• gned bj or on behalf of a 
debtor in order to supply e\« 
dsneeoi such debt in any 
(«her than a banker a p*** 
book) or on a separate piece of 
p»p«n\l'en such book or p'per i 
'aleftinlhe creditors posses 
•ion provided that such ac» 
kaowledgmeni does not contain 
My promise to pay the debt or 
My stipulation to pay interest 

In •IcWlcJgmcnl 1.. ">«’• 

llieretore be— 

^iiny. IWiniiv A. •rs/iwrt.*'- " “ 
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does not sign tlie creditor's book, and there is no 
express promise to piy it isnot an aeknOYfledgment, 
Dulmhav Mahadea, 26 A W N 80,P.R (’04) No 68 
A borrows or takes a sam of money from B and signs 
an entry to that effect m B’e book One may infer 
that he does so to admit his Lability for the amount 
But suppose the eignatare is really to show that a sum 
of money has been taken bj A from B, and is not 
meant to be an admission of liability Take the sin^ 
plest case A has deposited some money with B am 
withdraws a portion of it, and signs B's book for the 
purpose of showing that he has withdrawn such 
amount The signature cannot be said to amount to 
an admission of liability or debt and hence is not an 
acknowledgment A'ithin Art 1 Agam, suppose that 
A and B enter into a partnership of which the terms 
are that B la to put in the capital required by the firm 
and A is to contribute his labour In pursuance of 
the business of the firm A takes a sum of money 
from B and signs his book The signature is really 
for lowing that a sum of money has been receired 
by A from B, and not for showing that A is mdebted 
to B in that amount Hence such an entry is not an 
acknoAvledgment It will be gathered from wliat has 
gone before that whether the signature of a person m 
another's book is an acknowledgment or not depends 
upon the form and intention of the entry, Binja v 
Rajmohan, 8 C 282 This is so even when tlie 
person w]io signs is debtor of the person in whose 
book the entry and signatnre are made, Binja Bam 
V. Bajmohnn, 8 C 282 If the form and intention 
of the entry are such as reasonably lead to the infer¬ 
ence of an admission of a debt, it should be stamped 
under Ait 1. See Ohoukn Htmat Lai v Chouksi 
Achmit Lai, 8 B 194 But if such an inference 
cannot reasonably be drawn, Art 1 has no application 
A 19 B 8 gomasta Durmg a eertam year he iias. 
with die penrussion of B, used some of Ins mas- 
ter's’money for Ins own purposes At the close of 
die year he makes out t)ie usual balance sheet of 
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‘ shop oI winch he is m charge, and «icnH • 

^ce sheet contains the balance due be. state 

If object of the lialance sheet is to show 
the shop at the close of the vear undoes 

»t a haW due l.v \ alv) finds a place f 

t turn the balance sheet into an admi^ion 

to mate it an acknowledgment. Mmd Atmor 
Shumomoyee 15 C 162 hrom time to tm e \ 
rtows money from and r®va money to ‘ 

«h Hem received or paid by him m B s pl,,ect 

his handwriting and over his signatur i bs it 

each entry IS to show that .he /"ti make anv 

[Sheen taken out or paid m and not ^ 
foi'sum of bahil.iv lienee an account 
TOk entries K not “>> GobimJ T 

oom/ir V Bromomoyc 4 C w. " ,n an 

ohtk Chandra 9 C 12T Mere •" ,J" 

6Mant book amounts to an but not 

•TOlneee ot the ftsure. entered therein, bnt not 

f't’ir!? hsbilily lor » debt. j „„1 „ 
hl-T 8t If snch an account in niauc m , 

'»lance is struck, and k du\ 

S»mst him the reasonable inference is 1 
to admit his liabilio for the amount found due. 
'cAamv \alhu,“ U p 4l< 

The same rule of intention applu** n> 

fch a debt due by the writer IS rebrml 

ict of*the rcferemi'’-.'’to "'ttl 

‘Vtariicle. Di»h>vnlhor Artl" ' ,s J 


K ini V J * 

« det t 


T^t article, D»i*h<i 

^ 50 Lokshmi'i 

CO 

2 The ndmis'i m .mist W I. 

netetisbt It i'""'" 

tcknoulcdlpu* ut I r 1 
riot he sninpcdl 
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3 The nckno^le<l,»ment must be uritten or 
eisned by or on be]>alf of a debtor If it is not 
signed b} or on bebnlfof the debtor, A.rticle 1 does 
not apply nithough the debtor mat have approved of 
the entn see ffare CAtinv Jnna 11 B o2b Diilbma 
'■ \lnkadeo 26 V W N 80 A. running account 

betueen 4 and B is made up and a balance la struck 

m B B favour A approaes ^ the balance, but does 
not sign It Theie ib no acknowledgment under krt 
1 \and Ram \ Ram Fraud 2 A C41 Valipal 

\ Moliesh 1 \ N S7 JJulhm ? i Mahadeo 26 

A N 80 Much JebH docs the aiticle apply where 
the account or lialance lb not ipprot ed of or assented 
to h\ tlie debtor Koanjo Mohun \ hriBhm Chander 
25 n 161 


^le wilting, i !>ig.iiiture mubt be either in the 
creditor!, book oi yu a lapei left in the creditors 
possession The enio made In a dehtoi is to Ins 
indebtetlncbs to a peibou m lub own book oiona 
paper kept In him d es not uquire Btomjing under 
Art 1 \\heie i hank issues a pass book llie 
therein art exetu| ted fiom tl e opeiation of 


■1 Theent.jmmi ltfo, tw p,„p ,, „„pl, 
iii„e>uIcnceo(tI.<. debt not t i am otl er 1 ur 
pose Tito mere fact that i, m a„ tekuottledsnlea! 

"W "f the Ltmitatto; r\ct 

A ami/ro 10 31 2r> * ’ ' ^ttniananiyam v 

kteeitm"! ' r «'•“ 

imoliet a , '*'^l'””ttledgtnenl of tmlebtedneas 

iinpltea a I romuo to pa, ,|„ j,,,, , 
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promises do not fall t\ ulim the proviso The prornise J*' 
P»y the debt must J»e express, nnd embodiecl Art. 
■Qlhewntmc Chouku Htmat T^lx Chouksi “Chra 
8 B 194 Ihrii Lnl t Quem Empress 2- O 
•57 P R (03) Ivn 35 An oral promise r, ill not 
lorn an acknowledgment into i promissory note or 
* bond Again an ncconnt m which ft rate o 

“terest is mentioned does not necessirily contain a 

promise to pas interest U>ra lal t Qneeii 
^ pisses an acknowledgment to D in the fo owing 
form I base received Re 250 The interest thereon 
IS by agreement lixod to l»e at the rate J 
snnas per cent per iiienKem This is an accou 
f«pectof thesimc" There being a ‘ 

went to pai interest the t 

»?reement { iirnmibat ■\ Gnuesh,2iJi c* 

Rama >\ M 49 t Jit v 

we 3j C lU, lieu N 112, and 2o B 373 ®‘t*d 
“■“ler art S A khnUi in the nnme of ft debtor 
teknowledging the receipt of the 

•'tf hearing the fiiwniKiie of the writer of , « 

*r'ter onh is in acknowledgment and not a bond 
D>‘hhhv Ilehman 14 B 511 

S.ppo.. tl.Bt on »ckuo<rl«iRmml 
“paiiinp of Art I is not M-ttnperi It esnnot be re 
■■nrecl er„l,„re for tlie |urpose '' '’■“'‘'Sol! 

Jell b«io™,tber,rr,.e.l I™ pror.ng ““ 

'• lenitnt ,n rrrili.iA »itbi" 'be ineen.nK of f'"'”" 

"1 tie Lno.tst.o,. Art’ He ‘■'In,'” f' 

co„r‘. leu .1.. 

■llloopl, „„ ..nstrmief eelnorrlerlgioent ^ 

f^ce.ved o.doncc IS •" « T'J 

still It ciuild lx* Hseil for the collitera p” P. 

'■fshowingnn Bckiiowlcilgmmt of antii'ling 

i»rt.p„,„fgo<xU solj f.lrlff y 
^ 614 1 lus \ lew Ills not t»een accci te 

Wlrre on .ckoorrlclg.»e»; ;;M™ent° 

rijintercst but is^timpedonlysson acknowl g 
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• It cannot be acted npon to prove the 
I, ment to pay interest, but may be received for proving 
3 the debt Dhondhu v \arayon, 1 B II C 47 tw 
where an mstrament coutaios an actnowledgment oi 
debt as well as a promise to pay, and is stamped n* 
an acknowledgment, it may be admitted to prove 
the acknowledgment but not the promise Konhoy^ 
Lol V Stmcel, 3 A 581 See also Bando ffyjain v 
Fawor llusaxn SAWN 127 

Extracts from debtor’s book not signed are P0‘ 
acknowledgments lyulhma v Mahadeo, 28 A 43d 
S o a paper showing that A had borrowed money from 
B IS not a pro-note bond or acknowledgment, Vdit v 
Bhawani 27 A 84 


a ADMINISTRATION 
BUND includmg a bond given 
under section 3j9 of the Ind an 
SuceessionAct tSdj.lectio iSof 
the Governraent Savings Banks 
Act 1873 section 78 01 the Pro¬ 
bate ana Adminiatrat on Act 
i83t or section 9 or section 10 
of the Succession Certiftcate 
Act 1889— 

(a) where the ernount does 
not exceed Ks 1 ooo 
{&) in any othe case 

1 he same duty as a 
(No tg) for such amount 
Five rupees 

Art 2 of Act 1 of 1879 


3 ADOPTION DEED that 
IS to say any liisirument (other 
than a will) lecoiding ao adop 
lion or confering or purport ng 
to confer an authority to adopt 

Ten rupees 

ADVOCATE See entry S3 an 
advocate (No 3) 



jArt 38of Act I of 1879. Art 31 of Act 18 of 
1800 j 
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Recording an adoption —This renders l. 
olwolele In re Hmboi, 13 B 230 _ 3 to 


i AFFID WIT, including an 

ijrnjition or di'claraiion in the 
of persons by law allowed 
affirm or declare instead oI 


ExEspnoNS 

MBdavit or declaration lO 
■niingwhen made— 

(*) ai a condition of enlist 
itatuader the Indian Articles 
' ar, 

(i) for the imniedtate pu^* 
being filed or used in 
Court or before the officer 
II any Court, or 

Irt for the sole purpose of 
•stbhng any person to receive 
‘lypension or charitable show 


jaT 3”sch 

This includes on oflidivit coprcs of 

“on m court for iho ihe h Jlr oI 0 

‘record by one aUeRinC * Scihamma. 12 B 

'leceised defendant m the eiiit In « 

J-6 _- 


,(•) If relating to 
W1 ot Exchan^ 

J*) If relating totheaaleM a 
'^erntn-nt areunty or •*>»'* 

■‘a incorp'-rate.l company or 

*ber body corporate. 


Twoannas 

Siiitjei-t 19 "„^**'T“a*fo 
trnruj^* nn*- ai^ 
every Ka 

Ihrrerfoflh- valor of iH 
,ee«nty or share 
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r aorelmlni or me I 

MORANDUMOFAN \GREE 
MENX-(«-»>' ) . . 

(c) linot otherwise provded 


for 


ExlMPTIONS 

Afreement or memorandum 
of agieemeni— 

(n) for or relat ig to the sale 
of goods or merchand se ex lu 
sively being a note or 

Memora idum chargeable under 
No 43 


(i) made in the form of tend i 
era to the Government of Ind a | 
for or relat ng to any I ai 

(e) made under the European 
Vagrancy Act 1874 sect 01 17 

AGREEMENT TO LEASE 
See Lease (No 35) 


[Art 5 sell I arts 2 (a) 2(d) 2 (/) sell II of Act 
lof 1879, Arts 3 11 e 1. (8) < f Act 18 of 1869 
art 5 and para 6 sch A of Act 1(1 011862 exemption 
lo art 4 of same art 18 sch A and exemption (2) 
to art 1 of Act 20 of 1800 What was clause («) 
in the original Act of 1899 his been tleTitled into the 
present clauses (a) ami (f») by Act VI of 1910, aa*! 
the duty has been incieasul fiom a fixed charge 
of one anna ti a fixed clnrge of two annas for bills 
of exchange and lo an odeiforem duty for secuiities 
and shates] 

1 As to distinchon from a bond see s 2 (4) 
As to distinction froma pron i-isorj note secs 2(22) 
An instrument acknowledging the receipt of a loan 
and containing an express promise to pay interest onl^ 
IS an agreement l/upari v A/icffer, K) C I'O 
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These 13 no (lilBculli iboiit aRreements relatmp Sch. 
'’’sales of aiij Goaernment securit). shares Art. 

UcorpjratHl Cominnj or oilier bo(l\, or HiU of Ex- 6 
thange The ilocuneiit must be no nRiconient to 
«11 such objects at once, nnil not at a (nture time A 
•locnment whereby tlie f>artj executioR it purported 
sell his rights, title niul interest in certain receipts 

lor shares and to execute m Intore a pocca document 

Bile thereof, and ackn iwlerlRed the receipt ol 

Rs 10001 was held to be an aRrcenient for sale ot 

thares at a futiiie lime, and hence not to come 
«'aiise(i),butundcrclausc(c) lleptufn v h$af Alt. 

11 B dl(), Bce also '5 E B U 157 


The document or documents must constitute an 
•Sreemenl for sale testms the property in the lni>er 
Certain correspondence passes between A ami i> «- 
l*hng to the sale of shares m a certain coinpanj by 
^ to B I he sale is imt complcie.1 Iholetiers 
lli'’ui,h not unstamped are adnms hie as _e\idonce it 

*0 agreement, itiiini<r ' 13 11 aoj 

Other agreements rerinire a stamp of eight annas 
Pfonded iire\ do not fall under mi> of the other 
‘hides of the Act An ” agreement mpns a eon- 
Irtct of some kind between two parties which creates 
l»Sal rights and duties between them LcUer* 

friltea by A and 11 autlmrising arbitrators to nrbi- 

We between tbem do not ooustUute an acroemenl 
•»'ween A niid B but are mere requests 
«the arbitrators to arbitrate Uenee U.ej .lo not 
>ire stampiiiK Ouxyarotnv tI.eTr 

it A iinl 11 agree by a document to refer tlieir 

5‘«iutesir> arbitntion that dwaraenl is an agree- 

®tni //i«r.fir«ry > 13 C ^ G3 

An a-i-eomenl aKi comes clo-c t> nihcr 'C''™- 
Beats meutioneil m the Act anl 

lAssoil I» n railnas company by a consicuee 

n-re<-t oi p"** ■“f?”: 

‘W« ,n\ (or ivU.cl. lie « '“’W' 

■it fit,; rwr>. ‘T 


I {-71 Till' Indian Stamp Act. [Aef 7/ 

III )i<(lii tlir* railway company harmless and indemni 
(k>i) III r<N(<ect of all claims to the «aid goods. 
In (111 ««rp<ment though it comes very close to ail 
IikIi Ifililty bond, ylnon,5 D 478 By a rent note, 
iImK d tlio 28lh of July, 1885, the executant agreed to 
Ifikn for fire months from the other party a certain 
^ /lHtllr^ ground attached to the militarv cantonment 
at I'oona The execntant was to graze beads of 
rnttlnatHc 1-10 per head on the pastnre ground for 
n ronnideration of Its 21 2-0 to be paid m two instal- 
rnents, anil m default, to pay interc'^t. The instru- 
riicnt was held to be an agreement and not a lease, 
In re norm<is}i Irani 13 B 87 In a contract 
for work to be performed entered into by a contractor 
with the Execotire Engineer of a district, it was 
stipulated that payments should be made from time 
to time to the contractor as the work progrfs«ed, and 
that the engineer might reum 10 per cent on the 
value of the work done to cover compensation for 
default on the part of the contractor, and as security 
for the proper performance of the contract. The 
instrument is an agreement and not a mortgage, 
Ile/erenee, 7 II 203, Reference, 13 W R 353 
Similarly a muehalka ezecnted by an arrack renter 
stating that he agreed to all the terms of his license, 
one of which IS that he >a to deposit a sum equal to 
three months’ rental as a security for the due perform¬ 
ance of the contract, is a mere agreement. Reference, 
15 M 134 On the other hand, the following is 
a mortgage —An agreeroeot giien bv A m consider¬ 
ation of Us 1,000 to lie adTanccd bj D to A, assign¬ 
ing to B the whole crop of coffee then growing upon a 
certain estate, upon trust, ««f«j tdro, to secure the 
repayment of the sum adraoced. Uefertnee, 8 iL 104 
An agreement of lease reserving no rent is a mere 
agreement, iVarat/unJua, 3 Bom L. R 407 

An acknowledgment wiUi an agreement to pay 
interest must bear a stamp of 8 annas, Aftdc/nmd v. 

35 C 111 ; even though tho promise to 
^ly interest is not express, Enaelullah v Gafaruddt, 
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UC W N 112,/.a*f7n6ai\ Oanesfc, 25 B 373 See Seh. 

cote 5 to Art I Art 

An ogreement for the Male of gooAt is exenirt » • 

wider danse («) although It contains provisions as to 

the warehousing and insurance of goods previous to 
delivery, Ryd v Mahomed, 15 M 150 Bi an agree- 
raent m writing the seller agreeil to sell and the 
buyer agreed to buy, certain silt for a price to be 
pad at a future time The salt was to be at the 
bnyer’s risk from the date of the execution of the 
agreement, and, if not removed within a certain 
to revert to and become the pwiperty of the seller 
•tisexerapt from dutv. Reference, 10 M 127 A 
raemorandum of the sale of standing trees is an 
agreement exempt under clause (a) Vohra \ Ram 

Ohandra, 22 B 785 An agreement to deliver goods 
in exchange for goods IS not within Cl Simrudatu 

» Qotind 2j n 09 An ‘igreemeui to supply ban 

in consideration of an advance made is not ouo rmt 

ing exclusively to sale of gooils, Rodrigues i ter- 
nandu, 10 M L J 33 

A note or memorandum sent by a broket or 
t® bis principal intimating the purchase or si o 
fiWih. aUhinigh lelatmg to the snle of gowls. falls 
'inder article 41 and is liable to duty if the price 
«*ceeds Rs 20 A’s broker sold bome when «<»• A 
to B He prepared a memor-vndum of the sale whicti 
Bsii^ucd aud to which he Bp|*ended his own signa- 
tire Iho broker sent the memoraodum to A It 
falls under \rt 43 and not iiudcr the exemption 
V turamaUx, 14 B 102 __ 

,‘6 \O^.FM^^^r 

t>GTODHOi.lT01' lint 
bEEbS P \\\ N OK PLEDI.E 

bill la to »3j, nn) inMrumenl 
VrKlfneing ■n'afreemrnl r«l*l 

log Ic— 

t») Ihedfposil of title dreJ. 
w liiatrumenis C 

*»inRe\ ide.ice of d’« ‘“’v * 

whatever (other than 

• marketable »e^uril> J. or | __ . 
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•6 AGREEMENT RELAl 
ING TO DEPOSIT OF TITLE- 
DEEDS PAWN OR PLEDGE 
{lonfd ) 

(2) (he psmi or pledge of 
moveable property, 
wheiesuch depo'it, pawn or 
pledge has been made byway 

1 f sect ntj for the repayment 
of money advanced or to be 
advanced byway of loan or an 
existing 01 future debt— 

(li) if buch loan or debt is 
repayable on demand or more 
than three months from the date 
of the instrument evidencing ' 
the agreement 

|6) It such lean or debt i> 
repayable not more than three 
months from the date of such 
InstTucneut 

EsEMer 

Insirumenc of pawn or pledg 

! 

1 

[The same duty as a Bill of 
Exchange [No t3(6)Jfoc 

1 (lie amount‘-ecured) 

Half the duty payable on s 
liill of Exchange [No, 

(8)1 for the amount ** 
cured 

e of goods if ' unattested ' 

f Art 20 of \ci 1 of 1879, Ait 21 of Act J6 of 
I860, Art 13 of Act lOof ie62J 

“Advanced or to be advanced debt”*—in Cl 

had overiddea Q H v Dfbendra, 27 C C87 

7 APPOINTMFnTISEXE- 
CUnO\ Oh A POWER, 
whether of tniatres or of pro¬ 
perty, moteable or immoveable, 
where made by any writing not 
being a Will 

1 

t 

Fifteen rupees 

[AtV 6o{ Act 1 of 1879 , Art 35 ol Act 18 of 1869 1 

8 A1 PRAISEMENT OR 
VALUATION made otherwise 
than under an order of the 
Court in the course ol a suit— 

(a) where the amount doea 
not excerd R» i ©oo 
(ftl 111 any other case 

' The same duty as a Bond 
(No is) for such amount 
Five rupees 
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8 APFRAISEMt-N T OR 
VALLaTIOV —{toiiid ) 
Exemptions 

(a) Appraisement o' valoa- 
100 made for the information , 
of one party only, and not being 
*0 anj manner obligatory bet¬ 
ween partie*. ei*her by agree¬ 
ment or operation of i »w 
(4) Apprais-ment of erf»p» 
for the purpose of ascertaimnp 
toe amount to be giacn to a 
landlord as rent | 


[Art 7, sell 1. Art d, s II of Act. of 11879, Art 21 

of Act laof 1869] __ 


.,9 APPRENTICESHIP 
DEED including every wniing 
relating to the service or tuition | 
Any apprentice, clerk, or 
•ervani. placed with any nwaier 
l9 learn any profeasioo trade or 
•mployment, not being Ar- 
ticfea of Clerkahip(No »*) 
ExrMPTION 


Five rupees 


Initruments of apprenticeship 
eaecuteJ by a Magistrate under 
the Apprentices Act 1S50 or by 

which a person ;a apprenticed 
hy or at the charge of any | 

public charity I ___— 

“lA^TsTr^^lTnlAr. l2W.cl> HoIAcUol 

1879] __— 


If ARTlClEb OI’.ASSO 
ClATlON or A COMl 


rveentyGve rupee* 
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[Art S sell T, Art 2 ech II, o! Act 1 of 1879, 
Art 33 of Act 18 of 1869] 

A special resolution though staled “articles of 
association, and sud to be in supersession of old 
articles of association, 13 not within this article, Jn re 
(fie New Egerton Mills 22 A 131 


II ARTK LES OF CLERK 
SHIP or contract whereby any 
person first becomes bound lo 
serve as a clerk in oider to l»s 
adtniasion as an attorney in any 
High Court 

Two hundred and fifty ru 

ASSIGNMENT See Con- 
vejance (No 93) Transfer 
(No 6a) and Transfer of Lease 
(No $3) as the case may be 
ATIORNEY Sr# Enirj as 
an Attorney (No 30) and Poiver 
of Attoro'y (Vo #3) 
AUTHORhv TO ADOPT 
St* Adoption Deed (No 3) 


[Art 9 of Act 1 of 1879] 

13 AWARD, that <# to sa}. ; 
any decision in writing by a> 
arbitrator or umpire not being 
an award diiecting a partition 
on a reference made reherwiao 
than by an order of the Court 
in th* course of a suit— 

(s) where the amount or 
value of the property to which 
the award relates as set fnnb in 
such award does not exceed 
Hs. I 000 , 

(i) IQ any other case 

The same duty as a Bond 
(i'o 13) for such amount 

Five rupees 

Excurnov 

Award under the Bombay 
District Municipal Act. i8;3 
section Bi or the Bombay Here 
diury Oilice# Act iSyj section 

18 
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[Art 10 Scb land Art6 Ech Ilof Act lofl879 , Sch 
22 of Act 18 of 1800 ] Arts 

\ot heinn partition, see 7 M 385 cited under 

^2(15) __ — 

«> BILI OF EXCHANGE 1 
[>i d«fi ed by s s (a) & (3)1 
Hot b* Dg a Bond binkn '* ' 

« currency note— 

(s) wt ere payable on demand | 


,<4) where payable othenv »e 
'Mann demand but ooi more | 
than eoe tear after date 
«|ht- 


>f the mount of the b II Rs | 
note does not exceed 

f It exceeds Rs sooaod ■ 

does not exceed eco | 
Do ^00 do 

Do 6oo do 


escl p»« 
of the 


IfdrawQ 
n set of 
three, 
or each 
part 
of the 
set 


. do 

I aoo do ... - I 
I 6oo do a 500 I 


10000 do 150* 

15000 do oo®" 

I/O ao,ooo do 35 O- - I 

Da 2^ 000 do 30. coo I 

,,*od for e^e^^ »dd t onxl I 
10,000 or part ‘hereof I 
*tcess c( Rx. 50,0*^ 

(0 where I 

t’-W one j-ear after date or » gbi ) 


Do 

Da 

Do 

Do 

Do 

Do 

Do 

Da 
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[Art 11 oi Acl 1 of lb79 ] The article as it stands 
was substituted bv Act 1 of 1912 

A liuiidi ongiaally drawo as payable after a 
stated tune does not become one payable on demand 
bj the bolder cutting out or lemonng the words refer 
ring to the time fixed for payment, Fufjappo v .Va* 
hammcid Khaatm 5 SI 166 


t4 BILL OF LADING (in 
cludmg a through bill of hding) I Four annas 

NB —If » bill of lading is 
drawn to parts the proper 
Stamp therefor must be borne 
by each one of the set 

Lssmptions 

(a) Bill of lading when the 
goods therein described are 
receitedat s place within tbe 
limits of any ports as defined 
under the Indiin Ports Act 
1889 and are to be delivered at 
another place within the licoits 
o( the same port 

^6) Bill of lading when e»e 
cuted out of British fndia and 
relating to property to be deli' 

\ered in British India 


[Art 12, Sell I and Art 7, Sch II of Act 1 of 1879 ) 


As to slttpptag documents on inlsnd nter boats 
eeo Reference, 30 C 505 


^15 BOND (as defined hy sec- 
lion a (sll not being a Cteben* 
ture iNo 37} and not being 
otherwise provided for by Ibis 
Act, or by the Court lees Act, 
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«S BOND —{tontJ) 

Where It exceeds Rs «o and 
does not exceed 
Rs 50 ^ 

Do JO do 100 

Do 100 do 900 

Do 3 <a do joo 

Do 30Q do 400 

Do. 40a do s 'o 

Do JOO do teo 

Do 000 do 700 

Do ^no do 800 

Do 800 do 900 

Do 900 do 1000 

and for every Ra 500 or pari 
‘hereof in excess of Ra t 000 

S« Admimstrat on 0 o it d 
J'" a) Bottom yBond (No 16) 
yU'toiBs Bond (No 80) In 
^eninity Bond (No 34t R«» 
Pondentii Bond t>o $0) 
oecunty Bond (No 57) 

ExtMPTiONS, I 

Dond » hen executed by— 

(e) headmen nom nated on 
oer rules framed in accordance 
^ ihthe Betigil Irr gat on Act 
*•76 aectioii 99 for the due 
P«'forinance of tl eir dot e« 
fader that Act 

(*) any perao \ for the por| t~e 
’f guaranteeing that the Ioc*t 

twotne derived from Pf'**' 
'ubscnpuons to cUanlalieOs 


Four annas 
E ght annas 
One rupee 

One rupee eight annas 
Two rupees 

Two rupees eight annas 

Three rupees 

Three rupees eight annas 

Four rupees 

Four rupees eight annas 

Five rupees 

Two rupees eight annas 

I 
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instillment by wlucli a company agreed to pav 
OOO iti fi^e instilments for tlie coat otconsUucUng 
a railiva} un the terms that debentures of the railway 
should be hmcled over to the company on each pay 
ment that on default tlie company should be entitled 
not only to sell the debentures and recover damages 
but should also he at liberty to retain £40 000 was 
held to be a bond for £230000 and not foi the 
difference between that sum and £40 000 Tieference 
15M 193 

An agreement on a lease to pay a certain thing on 
account oi ttie balance for the previous year amounts 
Co a bond Chandra v Dhondoa 7 Com Ij R 

929 


>6 BOTTOMRY BOND 
thatiatoas) any lostrument 
whe eby the master ct a sea 
gci g ship b rrowg money oo 
the aecurily ot the si p to 
enable h m to preserve tie ship 
or prosecute tier voyage 

The same duty as s Bond 
(No IJ) for the same 
amooni 

[Art 15 of Act 1 01 1870] 

17 CANCCLLATlON—m 
strumentof i nclud ngany n 
si umert by ivh ch any instni 
ment previously exec led is 
cancelled) if attested and net 
otherwise provided for 

1 

Five rupees 

Stt al«o Release (No 55) 
Kevocat on ofaeftlemeoi 
(No jsU) surrender of lease 
(No-fc!-) revocaton of tsiisl 

(^o 64B) 



(This IS new ] 
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j* CiRliFlCATE OF 5 )ALt I 

In resp'ct of tacli propertv 
putup a? a separate lot anti sold) 
panted tothe purchaser of anj I 
property sold by public auction 
I'y* CiMl or Resenuc Court. 
®r-ollectoi f other Revenue 

officer— ! 


(o) wlicre the purchase mo 
n«y does net exceed Its so 

Two annas 

(*) where the purchase mn- 
®'y exceeds Rs lo but doc't 
“ot exceed Rs 35 

Four annas 

(*) 10 any othe- ea e 

The same duty as a Convey* 
aoce <No sjl fora consi¬ 
deration equal tu the amount 
of the pii chase money 


onl) 


[An 18 of Act I of 1670 The wonl^ m brackets 
end dausM (a) (6) and (c) are new] See cases eitetl 
inJers 2t 


r,'? CLRT 1 F 1 C A IL OR 
«IHEK DOCUMFNTevidcnc 
"tthe right or title of the 
^'Jer thereof for any other 
person, either to any eharrs 
‘"IP or atock 1 i or of a v 
;J«>T»rated Compinj or oth r 
corporate or to become 
[•.^oprietor of share* scrip < r 
"«k or of any vo h com 

P'"! or body 

One anna 

.See aUo letter ot •llotment of 

*^*re, (So 2 ^) 



. [Art 17 of Aril of 1870, Art 4 of Act 18 of 
An 20 of Act lUof 1802] 
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20 CHARTER PARTY, 
that IS to say, any instrument 
(except an agreement for the 
hire of a tug steamer) where I 
by a vessel or some spe¬ 
cified principal part thereof is I 
let for the specified purposes of! 
the charterer whether it in 
cludesa penalty clauseornot 

One rupee 

[Art 18 of Act 1 of 1879] 

at CHEQUE [as defined by 
section a (7)J 

One anna 

[Art 19 of Act 1 of 1879J eec notes to s 2 (7) 

9i COMPOSITION DEED- 
that IS to aay, any instrument 
executed by a debtor whereby 
he conveys bis property for the 
benefit of his creditors, or 
whereby payment of a eompo 
sitioa or dividend on ll eir debts 
IS secured to the creditors, or 
whereby provisi m is made for 
the continuance of the debtors 
business, under the supervision 
of inspectors, or under letters 
of lieensC) for the benefit of his 
creditors . - 


[Art 20 of Act! of 1879] 

See Sulibaruj/a ▼ Vt/thchnga, 16 AI 85 for an 
illustration 

23 CONVEYANCE fas de¬ 
fined by section 2 (lo;], not 
being a transfer charged or 
exempted under No 6a— 
where the amount or value 

1 of the consideraiim for such 

1 conveyanev as set forth therein 

1 does 1 ot exceed Its jo .. 

1 

Eight annas 
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»3 CONVEYANCE 

—(eoHtti ) 


- son* 

Art 

shere it 


but 



dees 

not exceed U* 

too 

One rupee. 


Do 

too 


I'M! 

T«-o rupees 


Do 




three rupees 


Do 


do 


Four rupees 




do 


Five rupees 


Do 



6oo 

Six rupees 






Seven rupees 


Do 




tighlrupees 


Do 


do 


Nine rupees 


Do 

9.0 

do 

,ooo 

Ten lupces 




- CO PARTNERSHIP DEED 
Partnership (N'o <6) 


ropec* 


lAtt 21. Scl, I, ami Art 
1879; Art 1 5 of Act 18 oMfiOS. An ■■13-5o of Act 10 
''1 1SC2 ; Art 19 ot Act 20of I8C0] 


See notes to s 2(10) i»««l 
61I 419 for n curions ■ -* 


24 See Ueferrnef, 


Th. amount inyaU'm 

«leulated on tlieconMileraiionset *"*^‘ 1 * Uierein. 

“01 on the intrinsic rnlue of tlie property conreyed. 

lUhrJnll M 27 When the document does not 
e^ry «l«st.on, u should W 

u.u.i 

23 C. p 2SS 
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24 COPY OR EXTRACT 
certified to be a trii'- copy or 
extract by or by order of any 
public olbcer and not charge 
able under the law for the time 
being m force relating to court 


(i) if the orginal was not 
chargeable with duty, or if the I 
duty with which It was charge ' 
able does not exceed one rupee 

Fight annas 

(i») in dn\ other ease 

One rupee 

Exehpiions 



i«) Copy of any paper which 
a pubi e oflicer IS expressly re 
quired by law to make nr fur 
nish for record in any public 
ofTee or for any public puc 
po«e 

'(4) Copy of or extract 
from any register relating to 
birtha baptisms namings de 
dication* marriages deaths or 


[Art 22. Sch I Art 9. Sth II of Act 1 of 1879, 
Art 23, anti s I'i tl3) of Act 18 of 1869 , Arts 
28 to 32 of Act 10 of 1862 Arl" 21 to 21 of Act 26 of 
18G0] 

A copy or extract from an entry in an acconot 
book filed under the pronsion'i of the Civil Procedure 
Code does not come under thia Act Kaitnr v FaJtjra, 
26 B 522 Nandu ^ Gan,27 B m 154, nor to n 
copy contemphtid bye 02 of Act 14 of 1882 (0 7 r 
17 of the present Cotie), Kritkiaji v Dulaba, 15 B 
The secretary of a mnnicipal board is a public 
fifiieer and a copy of an order passed by o JIunieipal 
Board on petition and certified by the Secretary 
comes uDiler tins article, Jlefennee, 19 A 293 
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Seh 


COUNTERPART OR 1 

o PLICAIL of any mstru | 
®«t chargeable with duty 1 
in respect of which the 
proper duly has been paid— j 
1®) if the duty with which 1 
“le onginal instrument is 
v^arSeable does not ciceed one 
rupee 

Ihe same duty as ■« pay 
able on Che orismal 

f*) in any other case 

One rupee 

Exemition 


Counterpart of any lease 
uanied to a cultivaioi when 
*«n l*aie u exempted from 





,J^rt 23,Bch T.an^JArt 13(c) ecli IIof Act 1 of 
W'0,9 15 (10) of Act 18 of 1869 Art 33 of Act 10 
« 1802, Art 33 of Act 26 of 1850J 
Exemption — Cultivator means new’j a persou 
whoactualiy cultivates the soillmnself or bj members 
of bis houaeliohl or by lus servants orliireil labour, 
And iloes uonuclu 1o a firmer, muhlleiniii or lessee 
18 a Kabuliat exempt from tiuiv wheio the hnd 
Waceroeil is uot susceptible of beiuK treated ns a culti¬ 
vator's hohluig m its l«s«tiniiiu sense I'cjt-rcnci, t \ 
3IKI V person irliose (>ccu| itiuu la that of a lulti- 

vator and who tikes a lei»e of liud f >t j laiiluig cocoi- 

“«t trees IS n cultnator /fun t/mndri I hihj, 15 

f^ip “0 \ U ii-.e of fiU pani II not oue ti a ruin- 

Valor, J/a„jiiii<il/» V Munyeth 18B51G 


CUSTO'lSnOM) 
(^) wlir.e tlie «inoti u 
''’•«CceUJ<« • CO 


Ihe Out) 

,i « >u 


[\rt 24 if 'vt f ' f " 
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8/ DEBENl URE (whether a 
Tnorlfage debemure or in l>, 
being a marketable secuiltj 
traii<j(e'able 


Tlie ratne duty as a Bond 
(No 15) foi the same 
aoiount 


(flt by endorsement or by 
3 separate instrument of Iraits- 

(*) by delivery 


Ihe same duty as ac'>n\ey 
ance (No 33) for a const 
deration equal to the far 
amount of the debenture 


Lxplaiialtoii —The term Dc 
bentur' includes any interest 
coupons attached thereto, but 
Ihe amount of such coupons 
shall not be included m call 
mating the duty 

Exemption 

A Debenture issued by an in 
corporated Company or other 
body corporate in terms of a 
registered Mort|age.deed. duly 
stamped in respect of the full 
amount of debentures to be 
issued thereunder, whereby 
the company or body borrow* 
log mikes over, in whole or 10 
part, their propeity to Trustees 
for the bruefit of the Drben 
lure holders provided that the 
debentures so issued are ea* 
pressed to be issued m terms 
of the said Mortgage deed 

Stf a so Bond (No 15) , and 
Sections 8 and 55 

DECLARATION OK ANY 
TRUSl —ire irustlNo 64) 


[New] CLnuses (c) and (ft) as they now stand 
were substituted by Act VI of lOlO MarketahU teeu- 
mil/, SCO 8 2(1G\) Fora canc under Act 1 of 1879, 
see lle/cretice, 2J il 207 cited under s 2 (17) 
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30 ENTRY AS AN \DVO I 
CATE VAKIL OR ATIOX 
NEY ON IHL ROLL OF 
ANY HIGH COURT—(wftrrf) 
(6) m thec*se ofan Att roej 

Exemption 

1 

Iwo hundred and fifty 

Entry of an advocate, vakil 
orattoineyon the roll nf any 
High Court when he has pre i 
viously been e iroUed in a High 

i 

[An 27 Sell I and art 11 («) Sch II of Act 1 
of 1879] A vakil already enroMetl who appears to be 
enrollcQ as an advocate coineK under the exemption 
jTn re Parthasaradi 8 M 14 Htgh Court m the 
exemption vras held not to mean the court of the 
Judicial Commissioner of Durmali P R ( 80) No 14 
Tins IS no longer law So a person already enrolled 
as an attomej Ins not to paj anj^dut) on his enrolment 
as an advocate Daxicr 36 C 043 

31 FXCHANGC Ot PRO¬ 
PERTY—I itrumentof 

1 Xlcsaineas u Conveyance 

1 (No aj) for a conoidera 
lion equal t > th- value 
of the properly of p'eatest 
value as set lonli in such 

1 lalrumeiit 

EXTRACT —See copy 
(No 34) 



[\rt S’) of Act I of 1879. \rts 8 nnd of Act 
leoflFCO, Irt S’?of tctZOof 1862 Art27of\ct 
27 of18C0] 


WJjcrc outcflnncls Lon Jit Ly Lc transferred 
Fome portion to tlie vendor i^ettin^ certain olher lands 
of the latter id lieu tliercof nwl executed an instrument 
jecitin" tlie tranMCtion itx\nsleld clnr>,eable tmder 
lUi" art Lmp,v Vtcarkau tih 2C 399 
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31 rURTHLK CHARf.L— 
‘astnitnsnl or, tfiai „ m «»v, 
«y iiulrument. iinpo»itir a 

XV- 

llie oni^inal morl- 
‘‘fSisoiic ol ihe ileacription 
■" '■»“« '») •>• 
wle No ^0 (t'lat h. with 
PsssMsion ) 

su'h mQrigai>e « 

, <i«cription referred 

No ? (o) r>f article 

•ion)— poases- 

e/'l•* the timeofexecutirtn ' 
injtromenj ol further i 
'“J'Se, pogaeaoion of the pto- 
r"y'» Riven orag.eedto be 
• en, under »urh instrument. j 


The same duty bs a Convey* 
aocc (No ait for a conai- 
deraiaon equal to the 
amount of (he further 
char^ secured by ouch 
instrument 


' The same duty as a Con* 
teyance (No >3) for a 
consideration equal to the 
total amount of the charge 
lincluding the original 
■nortgage and any further 
charge already made) less 
ihedutyalr»ady paid on 
Huch original mortgage 
and further charge 

The same duty as a Rond 
(No 1$) tor the amount 
of the further charge 
sccuied by sui.li nistril* 


,.[Vrt “iOofArtl oflHTl); Arts ll im«l 17 nf Net 
lo of 18Q9 CluiHiH (i) «i»<l (ti) nrt* iitw] 

Aq instrumLiit fiiHiiiK itmli r ihm nr(i< In is onn iii 
"■htcli a furtlier <lini)-n is mii| iimil rni |>iit|'i ily uln mly 
■nortgageil I nr iii'ii'iim \ liie niUnm 1 INI'* L’lKImt 
• RlQrt^nQ of S'llt" {'■"lollv IsililMi III' n•hllll>^^ 
Diother Rs 10 <> im I olii ilim n fuiilM r 1 Iiiiii,i> mi ihn 
property frir (Jint f #, » «lmi( i* Jtt mlilllloH I» 

already < xml Inn If lliil 1 Imrjfu ia ili nini\i c| tlm 
mstrutnent i» not ^■ll''nl hMlIiui s>liii|i Inii u fii«h 
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mortgage Certam propert\ is mortgaged la itli posses 
Bion for Rs ISO bj a deed on a tno rupee stamp 
Four 1 eai s later the mortgagee ad% ances a further 
of Rs 70 If he takes a Ixmd for this sum of Rs 
with a declaration of a further charge for this amount— 
the old chaige for Rs 180 subsisting—the instrument 
falls under this nTticle But if he takes a mortgage- 
deed for Rs 250 (the total of Rs 180 and Rs 70) the 
old chaige is replaceil b\ the new chaige created bj 
the deed for Rs 250 and the deed is a mortgage-deec 
foi Rs 250 anil should pat duta on tint amount In n 
Megha 2o B 870 

Iiirther charge nm be created m ana of these 
wajs — 

(<i) Bj the original deed For instance \ mortgage 
IS executed for Rs 2 000 consisting of Rs 1 000 
advanced at the time of execution and rupees 1 000 to 
be adaanced later on The instrument rcall} creates a 
piesent charge for Rs I OOO and a further charge for 
Rs 1 000 wlien the advance shall he made Bnt such 
an instrument falls under a mortgage-iiced (Art 40) 
nnd not under tins article as the mstniment is one 
which shovison the face o( »lto a mortgage for 
Rs 2 000 Tins article contemplates two instruments 
or two charges created at separate times 

(b) Bj n Mih'eqiient deed I or instance a mort- 
gagi IS executed for Rs I 000 and a Rulwequent bond 
creates a further charge on it for an ndditioml sum of 
Rs J,0(H) 1) IS falls under the nitide Vnnther wa\ 
m which the same thing is practicalh achieved i* 
ihiH \. mortgage is PTceuteil for Rs 1 000 Sul sc- 
quentlj 11 tlie mortgagor takee a fiuther loan from 
the mortgagee nnd ei rures it hr a einiple nioner Imnd, 
in winch it is stated tint he will not be entitled to 
redeem the mortgage crcalcil In the first deed without 
linMiig j rcM iislt discliargeil irwilhout discharging 
the (blig'ilton mated In the simple moner bond For 
all {netica! purposes a further charge for llio amount 
of lilt siiiijlt innnej Innil is crenteil, masmucli ns he 



14? 


189D] T»r IsnfiN Snvi Act 

t <lt>j^!nr^i. llie ol)li^Iirn of tin* f'lmplo monpy 

wj|)jt r/n r lo iJm psinitnt r f jhc inorj A^t* 
|»SP(ielt Ixf rt loviIlU ton.lcem l»ut 32 

m mx IhoI nml lx* onh ^s t 

(\rt 1 i) nii<t II t IS niUed of fiirlhcr cJnr^c 
till-, article os tlie rt siramt p«it upon mlcmption 
*5 a perx iia| co\«iniit liindiiin t n llie conscience of the 
nnlilxs ii t exprtsiU creUe n further 

cLar^f 

(f) \ mort^n^e is onl m\ for Rs 99 Subse- 
^’lenth the niort^^te nnkes a furllier aclnnce of 
s. 99 an I tikes a in ImukI f ir Rs 99 in irjuch 

® prexinus oral mortage is recilwl nnil a further 
ciiarge is crciteil f ir tl e ►ocon I »>um of Rs 09 Tlie 
strumem fills under this micle If the instrument 
^ates a clnrge for l>oth the nmounts it would Wj 
^ler iIort„a„e deed (\rt40) 

«, (d) V mortgage exists on a property f ir Rs 1 fXK) 

09 same mortKa„ec takes another inortmge iverthe 
®®^9 /srperjf } / >e.w t-! Ji9 

P^cticall 3 a fnrtl er cl nrpe is created for Rs 500 
“ ^ second mor(„ago is not an instrument of furthec 
Charge liut i mort-nge of the equity of redemption 
»hJ falls under Vrt 40 

For the tomputati n < f dotj o i an instrument of 
j tther charge the first thing one has to see is u helher 
9 first mortgage was with p< ssesston If it was the 
''**ty jscojjjpuf^j as on a coa\e\-»nce (\rt 23) for the 
srriount of the further cliarge If the c rig,inil mortgage 
''"as not With j’^ssession one must see whether ihg 
^^tniment of further chirge prorules for present Or 
‘hture delixerx of the property to the mortgagee For 
•hstance possession maj lie made over to the mori 
^See at the tune of the execution of the deed Cif 
‘iribercharge oritiinj liepriidcl tint in certsia 
events gj, on default in lavment of m talments ijf 
•hterest or of principal the raortga'^r would mske 
°'er possession of tlie pn I ertj to the mortgagee Iq 
*> 1911 a case the dutv la tlie difference between the duty 
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payable on the aggiegate amoimt of the original and 
the further charge and the duty already paid on the 
original mortgage For instance the original mortgage 
IS for Rs 10000 on a stamp of Rs 100 A further 
chaige for Rs 7 250 is created The duty payable u 
the drSerence between the duty payable on Rs 1" sot) 
(10 000+7 250) te Rs 175 and Rs 100 (the duty 
already paid) i e Rs 75 If the hrst mortgage ivy 
oral and no duty had been paid on it the stamp should 
be of the yalue of Rs 175 If possession is not given 
or agreed to be given even under the second mortgage 
or instrument of furthei charge the duty is as on a 
bond for the amount of the further cliarge 


33 GIFT—Instrument of 
not being a Settkment (No s8) 
or Will or Transfer (No 6s) 


The same duty as a Comey 
aoce (No 93) for a ccnsi 
deration equal to the value 
of the property as «« 

fourth in such instrument 


HIRING AGREEMENT or 
agreeme it fnr service —See 
Agreement (No s ) 


[Art 16 of Act I of 1879, Art 37 of Act 18 0 
1869, Art 35 of Act 10 of 1862, Art 25 of Act 26 of 
1860] 

A gift must be dtstinguisbed from a bill If 
instrument is to have immediate opeiation it is a giRi 
if It IS to come into operation on the death of tha 
executant it is a will, see Reference, 20 B 210 
If it IS a will, It does not become a deed of gift or a 
release or a deed of assignment merely because soms 
past acts of disposition are lecited in it, Ilaribat v 
Anehnarait, 22 15, p 635 

A deed of gift retains its character and does not 
become a declaration of trust merely because the donee 
13 directed to maintain the donor out of the profits of 
the subject of the gift Reference, 12 M 89 A gift 
made subject to the payment of the debts of the donor 
and in which a provision is mode for the maintenance 
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ctUie donor and for thtf reiramfer oI the 

ase ehe j^res birth ti a «on n a gift, Rffer^nce, J O Art^ 
11-419 The difference betireen a trust and a gdt 
be l,.nie m mind In a gift the i'roi>erty is 
prea to the donee pnmanly for his enjotment. m a 
ttTist the enjoyment of theiroperty is primarily not 
the trustee V settlement suggests the creation oi 
tseparate interest in ftrourof scieral persons who may 
kite a legal or moral claim on the settler or for whom 
te may desire to make a pro\iMon A gift liowetor 
trwtes a single interest lu hrour of one or several 
persons For instance, an inumment creates a lite 
*Jiterest m favour of A with remainder to the settler 
his heirs Distinct interests m favour of ‘ 
he one hand and the settler ati.l heire on the otiier 
‘«ereateil, and tlie instrument is a settlement, AC* 

21 11 422 But a grant without con’Uilem* 
to a person and Ills heirs is n gift ns ooli on® 

“lerest is created m favour of llie grnniee and ms 
Referentt. 7 M 349 
^aendorsomeut on the back of an 

Seating an annuitj in tokenof consent to the grant 

'* s gift, In re /l/itiinnilwii, 7 B 191 * 

As a gift IS without cousidcraijoi), the diilj la 
Maiputed on tlie value of the property giicn awnj 
Hiring agreement or ngrcemiut for service 
^ee Agreement (No *>) 

!. INDEMNITY nO-il, 

tame amount 


ISSPECTORSllIl’ DFl l> — 

■^'•Compjsition-devil iSo 33) ^ 

lasUR -S« I'oiivy 

S'lnsuran c (So S7) 

(Art 23 of Act 1 of 1879, Art 0 of Act IR of 
1809) 
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A stipulation m a mortgage bond that the mort¬ 
gagor la to make good anj logs to the mortgagee 

arising out of the default of tenants whom the mort 

gagee might put in, lu default of payment of the rent 
agreed upon by the mortgagor during the term of the 
mortgage, is an indemnity clause and not a lease or a 
counterlease Ilam Krishna v Vtthn JO B II C 441 
A deed of sale contains the usual corenants of title 
ihese do not constitute an indemnity bond so as to 
render the deed liable to furtliei duty, -liion, 1 M 
133 An indemnity note passeti to a railwa\ com¬ 
pany by a consignee and his surety in respect of goods 
delivered to the consignee, and for winch he is unable 
to produce the railway leceipr-by which note they 
undertake to hold the railway compauj, its agents and 
servants, harmless and indemniAed lo respect of all 
claims 10 the said goods-is not an indemnity bond, 
but IS an agreement .lno«. 5 B 478 So long as ihe 
equity of redemption remn.os in a mortgagor, it is 
his duty to indemnify the estate against expenses 
incurred in protecting the title Hence a covenmt 
in a mortgage deed providing for repayment to the 

mortgagee of any costs hemay incur in suits brought 

against him byjhe mortgagor's co-sharers, .and also of 
any debts charged upon tl.e mortgage property which 
the mortgagee may pay. does not create any fresh 

*X"v’r„t„r,TBi3r 


35 LEASE, inci ilirg an 
UncTer leas* or sub and 

any aK'vrment to let or aublct~ 

(a) Where, by !!uch Jeise. 
the rent IS fixeii and no pre¬ 
mium M paidordelnered— 


fr) where the l>-»se purports 
;o be h r a term of Icse than 


1S5D] Tiir Ivnuv Srinr Act 


Soh 


ir)i 


» LET\bE.-(««r'/) j 

(ii) wh?re th“ les«'* 

» fm of iiol IP'S ttiin ' 
w* jfir, but n''l more ih»n 
years 

(mi) wheretheleasepurport' 
t^befor a terra in excesn oi 
three j-esrs 


Tbe'ame <!ut> «» a 

«No 15) t*** an’ot'"' 

Jrtalw ol tbo aV'ag® 
annual rent rcierxcd 

The «»me duty ** » 

(am-e ^o ay) far » c ' * 
dcral.oo equal to the 
amount or value of the 
avcnjte annual rent re- 

I served 


('») where the lease does not ! 
port to be for any debune i 


l») where the lease purports 
I® be in perpetuity 


(4) where the lease is g' *'•*’ 
«<1 for a fine or nremium or W 
tnon*y advanced, and where no 
is reserved 

. ft) where the ka« Branml 
•or a fine or perliiiuin or nn 
Konev aavanced in additron to 


The sarae duty 

»nc« ('>o a*' for a 
deration equal to t e 
am>unt or value of tlit 

aversKe 

would be paid ir diuver 

ed for the lirst ten ” 

^e lease conttnuid so 

aoce(No “ '“nftl, 

deration equal lo one liitii 
of the whole amoiint of 

2nts which would be paid 
redelivered 111 

the fifsl fifth 

Thv*same duty ns a Convvy* 
anre (So ay) for a con ^ 
dv ration 


vsliie of » 
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Provided that, in any case 


} 


Exemptions 

loi l.eaa“ esevuled in the 
ca*e of a cultivator and for the 
purposes of cu tivation (inc ud 
lug a leas» •'f trees for the P'0* 
ductioi) of food or driob) tvub* 1 
out the patment < rdeliver) of 
auThaeo preiniom when » 
definite term is eapies>ed and 
such t“rin does oof exceed one 
)-ear or when the average 
aoDiial rent re«envd dc«s not 
ezc eij one hundred rupees« 

(6) leases rf fislierie< grsoted 
under the Burma Fi'bene< <tci. 
»S*5. or the Upper BuntiN 
Land aod Revenue Regatvtioo, 
»8S9 j 


[Arts 4, 33. Sell, t sind Art f3, &li II pI Act 1 cl 
iSTS.Art 13. s 3 (13) and e 10 (0) ol Act lSpriSD3. 
Ans 3, 39 to 42 ol Act 10 of 1662. Arts IS, 20 to 33 
of Act 20 of ISGO } 

See notes to s 2 (16 ) 

Uliere a luiee is for a certain term (f^, cue or 
three rears) ami the Ics^ee Iiau the option of centiDu* 
in possession criakinK a lenewal after tbe expin- 
**'^theteo{, the lease »s for tl»e term Csetl and not for 
a petuxl, .Ipw v, AarAair, 3 IL 21, Seereianj 
I.J. 330 


when an agrceinent to 
lease is stamped with the 
aJ nlt>rrpt Stamp required 
for a lease, aod a lease iQ 
pursatnee of such agree* 
nseut IS subsequentli c*^ 
cuted, the dniy cn such 
lea^e shall not exceed 
eight anuas 


35 LEIAhE —troKf/rf ) 




153 


1899] Xjij Im)U\ Stamp a\ct 

Where an in^tnimcnt lo f HID i to cnme under the soh 
'jfSnuion nf R lei‘-e, Miblcasp, or underlease, or an 
•»feement to let, euMet or underlet some immoveable 55 
troperly, the first thinjj to be Joolced at is whether ft 
^fmiuni was | aid for the lease If no premium has 
paid or cleliveretl, clause (o) of the artiile applies 
the stamp dut\ depends on the duration of the 
ri2, whether the term— 

(0 IS less than a tear, or 

(u) exceeds a sear but is not more than 3 jears, or 
(ill) exceeds three jean*, or 

(ii") IS indefinite or 

(v) IS in perpetuitj 

'^he amount of the duty al>o depends on the rent 
ftterved llie difTicuUj lies at times m ascertaming 
“'e amount fixed Where the lessee has to pay 
Jo^allv an aggre^rate sum made up of n sum pajable 
0 Qorerament for revenue, and the balance payable 
” tile lessor the aggregate sum and not the amount 
Pstalle to the lessor is the rent. Reference, 7 M 155 
^liere a piemium fine or monej in ndvanee is 
Ptid or delivered, and 

(i) no rent is reserved, the stamp duty is calculated 
®ii the amount of the premium, 

. (n) rent is also reserve*!, the stamp duty is calcu- 
•iied ou the aggregate amount of the premium and 
toe Sum on whicli the duty would have been levied i£ 

**'* premium had been reserved 

A document, purporting to be a lease, leased cer- 
“'Q lands for four years at a rental of Rs 15 per 
•nnum Out of llie total rental, »«, Rs GO, it was 
stipulated that Rs 50 should be paid in adiancc, and 
jhe baljjQgg j{g 10 at the end of the term The 
18 not for monej ndianced, or for a fine or pre¬ 
mium Prepayment of a part of the rent does not 
^me within the conception of tliesa words ^^hat, 
mean is that the consideration should be a fixe<l 
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sum paid at the time of execution, Reference, 7 M 
203 Similarly, where m a lease foi five years, the 
lessee deposits a jear's rent in advance, the deposit 
IS not a fine, premium or money advanced, tb 
A document, purporting to be an instrument or 
mortgage, transferred some land of a person, who 
was indebted m a large sum, to his creditor for n ne 
years in liquidation of the principal and interest of 
the debt The creditor was to take the produce of 
the land, enjoy the profits oi suffei the loss and 
pay Rs 35 as rent The consideration for the lease 
13 a fixed sum (t e , the amount of the debt) and a rent 
Hence it la a lease for a premium and a rent, Refer 
cnee 7 if 203 

The exemptions should be caiefully noted Of 
these, leases executed by cultivators and for tbe pur* 
poses of cultivation are the most important I wo 
things are necessary to bring a lease tinder this 
exemption Xo premium of fine should be paid and 
the term must he definile and not exceeding a year, 
or the average annual rent resertetl should not exceed 
He 100 That is it applies to n cultivator's lease 
where either a definite term not exceeding ci}earis 
fixed (the amount of rent reserved being immaterial 
in such a case) or where the rent reserved does not 
exceed Rs 100, (the duration of the term being imim 
tenal in such a case) In re Bhavan, C D 691 

Only leases' granteil to cultivators and for pin* 
poses of cultivation are exempted Hence n counter 
part of a lease of salt pans la not exempt, Manju 
Nath r dJangesh, 18 B 54C 

Cii/fipator " means only those persons who ac¬ 
tually cultiinte the soil tliemsehes or who cultivate 
It by members of tlieir household, or bj their servants 
or by lured hlioiir airf with their own or hired stock 
The class of husbandmen or actual ngncullunsis is 
meant not firmers, middlemen or lessees even though 
ctiUiiation may he carried on to snine extent bj such 
persons in il.e area covere«l by the lease. Reference, I 
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Leases of trees for tlie proiluoUon of food or <Irink 
«re now inelndeii m the exemption 35 

\ lease of lands to a eullivator by oceupation for 3 
fUntmr cocoimu trees is within the exemption, 
thindra v riahaj,, 15 U 73 A lease or kabnhat 
teUtiDR to immov.alile property let to a tenant for any 
purpose other than that of cnlln alien is not within tlio 
Memption, iVaniyan \ Wiomln. 10 H 173 Ihe point 
w made clearer by the addition of the words ‘ and for 
llie purposes of cultivation” m clause (o) o e 

fiemption 


Sch. 

1 

Arts. 


.3^ LETTER OF ALLOT 
JtNT OF isHARFb m any 
-onpany or proposed coinp»">» 
r in respect ofati> loan to b" 
Used by any Company or pro 
Company 

.Srralio Cerlificate or other 
wum*ni(No 19) 

One anna 

[Art 40 of Act 1 of 1870] 

,,S7 lElTER OF CRtOII. 

inatis to any instrument 1 

®y"hi«hone person authorises 
snother to give credit to the 
psrson in whose favour it •» 
draiAn 

hEl TER OF GUARANTEE 
—•STr Agreement (No 5) 

1 One anna. 

[Art 41 of Act 1 of 1879] 

.35 LETTER Of LICENSE 
"‘t IS to say. any acreement 
'''I'veen a debtoi snd hisfrcdi 
‘orsthal the latter sImH torn 
•Prcified time, siispent Ihnr 

'hims, and allow tliedrblortt 
?wy on business at In* w>* 
U'scretion . 

len nn er« 

[An 42 of Act 1 <if 1879] ^ 
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39 MEMORA*JOl/M O F 
ASbOCIATION OF A COM 
PANY— 


(a) ifaccompained by ArU 
cles of Association under s«c 
lion 37 of tfie Ind an Conipao es 
Act, \8S* 

Fifteen rupees 

if not so accompanied 

Forty rupees 

EiEMFIlOt 


Meruorandum of any Associa 
lion not formed for profit and 
registered under section aS of i 

Indian Companies Act tW* ’ 


[Art 43 SUi I anti Art 11 Sch II pf Act 1 
1879, Are 3t of Vet 18 of ISC9 The present 
article is diCereat from that m the earlisi Act] 

A prrs-note iloes not lose >ts chaiacte) as ancK it 
containing a promise to par at n certsin place, Deed 

V rufir,4Bom h U 42!i 

*0 MORTGAGE 0 Et-D not 
being ai ngreemeot relat ng 
to Deposit of Title deed# Pawn 
or Pledcc {Ao 6) Bottomry 
Bond lAo j6) Mo tgaR* «>f * 
Crop 4') Kespondenlia 

Bond (No or Scconly 

Bond (No s7)- 

1 

1 

(a) when possession of the 
property or any part of the pro¬ 
perly comprised in »ocIi deed 
IS given by the morlgsgor or 
agreed W W grten 

The same duty as a Convey¬ 
ance (Vo aj) for a con 
siderfltion equal to the 
amount se<.urcd by such 
deed 

{bj when possession is not 
gi\cn or agree,) to be g sen as 
aforesaid 

Hie same duty as a Bond 
(No tt) for the amount 
tecuted by auch deed 
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Sch 


<0 MORTCAOL-UEED.- 

(.lontd ) 

^zplanitioii —A mortBagor 
*h 3 gives to the inoUgiKcc * 
pswer-of secorney to collecl 
Mats or a lease of the property 
mortgaged or part thereof »» 
fleemed to give possession \Mlh* 
la the meaning of this article 

(0 when a collateral or aoxi- 
lufy or additional or subslitut 
ed security, or by way of furthei 
assurance for the aho\e-rnen- 
boned purpose where the 
fincipal or primary security, 

IS duly stamped— 
for every sum secured not 
^iMedmgRs 1,000 
aod for every Rs i.ooo or 
part thereof secured m excess 
®fR 8 1,000 

Exekptions 

0) lostfumeots, executed by 
persons taking advances under 
the Land Improvetnent Loans 
1833, or the Agriculturists’ 
Loans Act, 1884, or by their sure* 
lies as security for the repay-- 
blent of such advances 

(2) Letters of hypothecation 1 
accompanying a bill of exchange | 


Eight annas 
Eight annas 


10 of 1862 . Arts 30. 37, 39 to 41 cf Act 20 of 1800]. 

See notes to B 2(17) 

When ft document IS fowml 10 be n morlRnge, the 

(.) <.. A,. 

40® A powerofim-Hncytorollcctreiitsornleifeof 
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rtie Trliole or any part of the mortgaged property 
given to the mortgagee is delivery of possession 
Under clause (a) the title and the immediate tight 
of possession or possession both piss to the mort¬ 
gagee There must be au expie«i agreement to gire 
possession Anon, lO C 274 A covenant by which 
the mortgagee becomes entitled to obtain possession 
on a contingencj ,eg, non-payment of the principal 
or interest by a given date does not bring the instru¬ 
ment under clause (o) Btnganghat Mill Co v 
Chand 8 B 3l0 The deed in 23 207 was held to 

come under clause (o) 

If posssasion IS not guen or agreed to be given, 
cl (i) applies Additional security is provided for 
bj cl (e) ^^bere a second oiorlgnge-deecl is not an 
instrument of further charge but a new mortgage 
merging the first it must be stamped for tbe whole 
consideration including the amount of the merged 
mortgage, In-e A/egha, 25 B 370 Where a mortgage 
bond contains stipulatious under which the mortgagor 
engages to repa) the costs of the mortgagee in defend¬ 
ing the t tie in suits bioogbt by the mortgagor co- 
sharers and an) debts charged on the pioperty which 
the mortgagee may have to pa) no additional fee m 
respect of such covenants is payable, Pamodar v 
Vamfliirot, 9 B 435 

As to the tbml exemption, see A'os/iir«w ' 
itrony. 21 C 241, cited under e 2(17) 

41 MOK IGAGL OF A 
CkOl’, includinB any instnl 
men! eviOvnciiif; an agreement 
to secure tlie repayment t,f a 
loan made uprn ,tny mortgaAv 
of a crop, 'n'lclher the crop n 
or IS not in existence at lie 
time of the 

la) when 
al)len''tmore 
from tlie dale 

for every sum secured iirt 
exceeding l<s ooa 
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„ 4 i MURTCACL OF A 
CKOP-(„,„rf) 

*ndf 3 re\er) Ki 200 or part 
secured in rxeesa of 


(*J wh*n Uie loan is repaj- 
jbl« moietlian thrte months, 
but not more than “eichteen 
oanthsj from the dale of the 
■ostrument— 

for every sum secured not 

Mceedinf Ra 100 .. 

and for every Us 100 or part 
f^reof secured in excess of 


INewJ See Moran t. Miltu, 2 0 58, l eferenee. 
8M 104, cited under 8 2 (17) lor coses under Act 1 

ol 1879 


41 NOTARIAL ACT, that 
■I to say, any instrument, en* 
“irsement, note, attesutioo. 
certifleate, ^r entry not beiMg 
• rroie8t(ho so) made or ste"- 
edby a Notart Public in the 
execution n( the duties nf his 
office, or by any other person 
■awfully acting as a Notary 
Public 

Sff (lUo Protest of BiH or 
I^ote (No 50 ) 


lArt 4'', of Act 1 of 1879] Clouses (a) and (6) 
rUubsUluted by Act Viol 1910 


^ete substiluieil bj Act M of 1910 

45 NOTE OR MEMORAN¬ 
DUM sent by a Broker or A|,ent | 
t«hia principal mtimalmK the 
purchase or lale on account of 
Such principal— . 

(< 5 ) of anv cooda exceeding I 
in value twenty rupees . |T«t> annas 
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43 NOTE OR MEMORAN- 
, DUM —(coulif) 

(6) of any stock or market 
able security exceedioS in value 
twenty rupees 

'Subject to a maximutn often 

1 rupees one anna for every 
Rs 10,000 or part thereof 
of the value <f the stock 
or security 

[Art 46 of Act 1 of 1879] 

Sold notVB signed and sent by a brokei or agent 
to hie principal aie witbm the ait. and are not mere 
memoranda of parol contracts, though signed also 
by the buyer, Ralli ? CaramoUt, 14 B 102 

44 NOrEOF PROTESTBV 
TiVE MASTER OF A SHIP 
Sttahe Protest by the Master 
of a Ship (No 5c ) 

1 

Eight annas 

ORDER FOB IHE PAY¬ 
MENT OFMONEY— 

5nOillof Exchange (No i^ ) 


[Art 47 of Act 1 of 1879] 

45 PARTITION—Instrument 
of [as defined by » 2(15)] . 

"I 

*' 1 

Ihe same duty as a Bond 

1 ‘No 15) for the amount nf 
’ the val lie nf the separated 
share or shares of the pro¬ 
perty 

N a —The largest sli ire re 
mainmg alter the property 

IS ptriitioned (or. iftliere 
are two or more shares of 
equal value and not smal¬ 
ler than any iftiic oiher 
shares, then one of such 
equal shares) shall be 
(ieeined to be that from 
which the other shar s 
are aeparsled . 
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<5 HAKTiTJOV-(^„,^, 


Provided Always that— 

(a) an instrument of 

partition containing an 
agreement to dmde pro 
percy severally is exe¬ 
cuted and a partition is 
elTected in \ iirsuanc* of 
such agreement the duty 
chargeabfe upon the to- 
ftrumeflt efTecting such 

E ariition shall be reduced 
y the smnuot of duty paid 
III respect of the first ins¬ 
trument, but shall not be 
less than right annas 

(A) where land is held on 
Revenue ferttlement for 
a period not exceed Rg 
thirty jears and paying 
the foil isse—nieiil, the 
value for ihe i urnose of 
duty shall be cakulated 
at oot more than five times 
the anouat revenue, 


8oh 

Art. 

4o 


(r) where a final order for 
effecting a partition passed 
by any Revenue authority 
or any Civil Court or an 
award by an arbitraUr di¬ 
recting a nartition, is 
stamp^ with llir stamp 
retjuired for an instrument 
of part (ton aiiu an instru 
Rieittof ptrtitir<n in pur 
auance of such ordei or 
award IS subsequenffy 
executed, the duty on such 
instrument shall not ex 
Ceed eight annas 


^ 1*79 , Am 8 , 30 of Actof 

Act 10 of 1802, Art 12 of Act 

See notes to «. 2 (iij) 


llB 
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Separated share— Thia modifies, Reference 
2 A 604 and gives efiect to Reference, 164, 

the value 13 the market valne and not the value for 
purposes of court fees, it 


46 PARTNERSHIt*— 

A —Ii stroitiem of— 

(a) where the eapital of liie 
partnership does not exceed 

(A) in any ether ease 

A —Dissolution of 

• PAWN OR PLEDGE- 5 e/ 
AGREEMENT r-htioe to DE 
POSil of TITLE-DEEDS I 
PAWNorPLEDGLfNo 6) 

1\vo rupees eight snoas 

Ten rupees 

Five rupees 

rAi-t, 32 33 0! Act 1 ol 1870 . Art 20 of Act J8 of 

1869 , Art 27 of Act 10 of 

1862 Art 20 of Act 28 

of 1860] 



47 POLICE OF INSU¬ 
RANCE— 



If drawn 
singly 

1 Ifdrav/nin 
duplicate (or 
each part 

“A —bea Insurance(srrsec 

lion 7)— 



(j) for or upon any voyage— 



<0 where the premium or 
eonsideration dors not exceed 
the rate ol two annis or one- 
eighth per centum of (he 
amount insured ly the policy 

One anna 1 

1 

1 

Hsifan anns 
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^47 POLICY 0 » INSU- 
RANCE-rro/-/ ) 

1 


O') in »ny other case, in res- 
or esery full sum of one 
ttousand rupees and also any 
''■actional part of one thoussrd 
f'Jpees insured by the policy , 

luo annas | 

One anna 

(«) for time— 



("i) in respect of every lull 
•urn of one thousand rupees and 
tissany fractional part of one 
thousand rupees insured by the 
policy— 



wliere the insurance shall be 
nadefor any time not exceed 
months, 

Tnoannsa 

One anna 

where the insurance ahill be 
tttXQe for any time exceediRf 
*'x months and not exceednif 
•welve months 

Four annas 

Two annas 

B —Fire Insurance— 



(>) in respect of an original 
Policy— 

('1 when the sum insured 
®®es not exceed Rs s ooo 

Eight annas 


(■0 m any other case, 

One rupee 


, (a) in respect of each receipt 
lorany payment of a premium 
*n> renewal t f •“ original 
policy 

One halfof the duty payable 
in resp“ct of the original 
policy In addition to the 
amount ifany chargeable 
under No y? ” 

c-Accident and Sickness 
Insurance- 

fa) SEainst railway accident 
valid for a single journey only 

One anna 
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47 POLICY. OF INSU¬ 
RANCE—'fO'i/rf) 

ExEMPrroN 

WhcQ issued to a passenger 
travelling by the intern ediate 
or the third class in any rail 
way 


in any other case—Itir 
the maximum amount which 
may become payable in the 
case of any single accident or 
sickuesa where such amount 
does not exceed Ks i ooo, and 
also where such amount ex¬ 
ceeds Rs t.ooo for every 
Rs 1,000 or part thereof 


Two aonat 


O—Life-Insurance cr other 
Insura ce tint specidcally pro¬ 
vided f( r except such a re in 
■uranee at is described lo Oivi 
Sion F of this article— 

for every sum insured not 
exceeding Ka r.ooo, and also 
for every Rs i.ooo or part 
thereof insured in excess of 
Rs 1,000— 

(0 if drawn singly Six annas 

(ii) if drawn in duplicate, for 
each part Three anna* 


Excmption 

PoMeSes of life insurance 
granted by the Director General 
of the Post Otiice of India in 
accordance with rules for 
Prstal Life Insurance issued 
under the authority of the 
Government of luJis 
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V POLICY OF INSU- 
RANCE-(fo</rf) 
t —Ke.insuranc« by an In- 
•nraace Companj, which has 
a policy of aea-insur 
or a policy .ffircinsur- 
Wee, With another Company 
way of lodemnityor guaran 
*«apamst the payment on the 
original insurance of a certain 
Pwl ol the sum insured thereby 

GtNERAL Exemption 


Onc->iuarter of the duty 

payable in respect of the 
nriRinal insurance, but 
not less than one anna or 
mote than one rupee 


(®) Letter of cover orengage- 
'ooni to issue a policy of in* I 
«u wee I 

Provided that, unless such 
‘Otter or engagement bears the 
staap prescribed by this Act 
*w such policy, nothing shsll 
claimable thereunder, nor 
thtll It be available for any pur* 
5 ®**. except to compel the 
oclivery o< the policy therein 
®cotioned 


(An. 49 o! Act lot 1879] 
See s 2 (19) for definition 


POWER OF-ATTOR- 
[as defined by s »{*•)]. 
“« being a Proxy (No sa)— 

(<*) when executed for the 
•lie purpose of procuring Ine 
Wgistraiion of one or more 
Cocuments in relation to a 

“ogle transaction or lor admit 
*eg execution of one or more 
such documents 

( 4 ) when required in auits 
proceedings under the l’re*i 
^ency bmall Cause Courts Act. 
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4 ? POWtROF-ATTOR 
NEY,-(««/» ) 

(e) when authorizing one 
person or more to act m » 
single transaction other than 
the case mentioned in clause 
(0) 

One rupee 

(d) when authorizing not 
more than five persons to a«.t 
jointly and severalty in 
more than one transaction or 
generally 

Five rupees 

t«) when authcnzing more 
than five but not more than 
ten persons to act joiat>> and 
severally in more than one 
transection or generally 

Ten rupees 

(/) when given for considers 
tioa, and authorizing the attor 
ney to sell any imm veable 
property 

The same duty as a Con¬ 
veyance tNo S3) tor the 
amount of the considers 
iion 

(g) in any other case 

One ' opee for each peraon 
authorized 


A-if-The term " f«i» 
tration includes 
oper a t ■ o n incidental to 
registration under the 
Indian Registration Act 
•877 

^^p/ana/ion—For the pur- 
P^'®aofthis article more per 
eons th«n when belonging 

to the same firm, aliall be 
deemed to b, oqc person 



[Art 50 of Act 1 of 1870] 


See note to e 2 (21) 




As to powers of attorney issued out of Bntisl’ 
1*. see B X In the Goode of SteAdam, 23 C 187 
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4 > PROMISSORY NOTE 
[H defined by section a (aa))— 

__Son. 

The same doty as a Bill of Apt* 

exchange (No 13) accord- 40 to 
mg as It t* payable on 61 

demand or payable other¬ 
wise than on demand, as 
the case may be 

[Art 11 of Act 1 of 1879 ] 

See notes to s. 2 (22). 

„ 5 o PROTEST OF BILL 
J'R^OTEtUal IS tosaj.ony 
“«lar»tioa la writing made 
“7 a Notary Public, or other 
person lawfully acting as such 
•|i**tmrtli«dishooo«rol’a b*H 
e* exenange or protnissoiy 

One rupee 

1_ 

Urt 00 0 ) ol Act 1 ot 1870 ]. 

„st PKOTFST BV THE 
•‘ASTER OF A SHIP that | 
J’ to say, any declaration of 
“■e particulars of her voyage 
erawn up by hijn with a view 
™ the adjustment of loaves 
**■ the calculation of averages 
•“d every declaration in writ 
‘0| made by him against the 
e«rterers or the consigneea 
'er not loading or unloading the 
*n'P when such declaration is 
Jt'ened or certified by a N oury 
t^uhlic or other person lawfully 
•cting s, such 

..Set also Note of Protest by 
•ne Master of a Ship (No 44) 

0»e Rupee ^ 


{Art. 50 (4) of Act 1 of 1879). 
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48 POWPROF-ATTOR 
NEY,—(fOH/a ) 

(c) when authorizing one 
person or more to act in a 
single transaction other than 
the else mentioned in clause 
(<») 

One rupee 

(i/) when authorizing not 
more than hve persons to aLt 
jointly and severally in 
more than one tran-action or 
generally 

Five rupees 

(e) ivben authorizing more 
than five but not more than ' 
ten persons to act jointly and 
severally in more than one 
transaction or generally 

Ten rupees 

(/) when given for considera 
tion, and authorizing the attor* ' 
ney to sell any immoveable 
property 

The same duty as a Cob 
veyancetNo *3) ‘J'' 

amount of the considers 

(g) m any other case 

' One rupee for each person 

1 authorized 


' N B -The term " 
tration includes every 
op e r a 11 0 n incidental to 
registration under ih® 
Indian Kegistration Act 

Explanation ~Ter the pur¬ 
pose* or this article more per 
sons than one, when belonjtiog 
to the same firm, shall be 
deemed to be one person 



[An CO of Act I of 1870] 


See note to a 2 (21) 

As to powers of Attorney issued out of Bnliah 
^*^18, eee a , 1 , 7 n the Goode of MeAdam, 23 C 187 
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,4> PROMISSORI •'OTE Hie J 

[MdeBned by section a (*J)1- 1 Mchange { 3 y 

1 iBc •* *t t* psy*'"'-. ““ 
demanJ or r»> "* **'’ 

1 wise th*n on demind •» 

j ilie caw m*> 

[Art 11 of Act 1 of 1879] 
See notes to s 2 (22) 


„ 5 ^o. PROTEST OF 0 t L L 

OR NOTE that is tosaj any 
declaraiioa in urilmK made 
a Notary PubliCi or other 
parson lawfully acting as such 
Mtejt ne the dishonour of a bill 
a^exchinge or promisaoo 

One ropee 

[^rt 50 (3) of Act 1 of 1879] 

,. 5 « PUOTFST nv THE 
MASTER OF A SHIP that 

|t to say, any declarat on of 
‘he partculars of her voyage 
Qfawn up by him with a view 
w the adjustment of losses 
®r the calculation of averages, 
and every declaration in writ 
'“8 made by him against the 
Jharterers or the consignees 
w not loading or unloading the 
•hip when such declaration is 
attested or eernfied by a NoUry 
Public or other person lawfully 
acting as such 

O e Rupee 

..•Swafso Vote of Pfoteil by 
the Master of a Ship {No 

__ 


[An. 50 (4) of Act I of 1870). 
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52 PKOXYempoweimgany 
person to \ ote at any one deo 
tion of tlie Members of a Dis¬ 
trict or Local Board or of a 
body of Municipal Commis¬ 
sioners or at any one meeting 
of (a) Members of an inccrpo- 
rated Company 0 other body 
corporate \\ hose stock or futfds 

IS or are div ded intosharesaod 
Iransfenble, (fc) a Local Aulho 
nty 01 (f) Pioprietofs Mem 
bers, or Contribotors to the 
funds of any Institution 

One anna 


[Art Cl of Act 1 of 1870] 

__ 

S3 RECEIPT [as defined by 
a a (83)] for any money or 
otier property the amount or 
value of which exceeds twenty 
rupees 

One anna 


EXEMPTIONS 
RECEIP r— 

(d) endorsed oil 01 contaifl^d 
man) instrument duly stamped, 
oresemptcd under the prot'*" 
to 8 3 (instruments eaecuted 
on behalf of the Go\emme'>t) 
acknonledginR the receipt of 
the consideration money tnere 
in expressed, or the receipt of 
any pn icipal money, inleiest 
or annuity or other periodical 
payment tliereby secured, 

( 4 ) for any pa) mentof moooy 
mtliout coiiaiderntion, 

(,e\ forati) payment oC cent 
by a ciiliitator on account of 
land astesacd to Government 
revenue or fi i the I’rea dencics 
of Fort St Geo gc and Dorn 
bA)) ef main linJa 
(rfi for pay or allonaiieea by 
non commissioned oQtceea or 
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u KLCLil'f ) I 

of Her t Arm> 

Of Her -tj s InrJ »n Armj, i 
*“fn servitiR in such capae>i)i ' 
Jf b} mounted police-cons l»- 1 
bi*s , I 

If) Riven bj liolders offitniU- 
fOftific tesmeases where th“ 
^fson from whose pay or »l-I 
•onances the sum comprised »n • 
'bo receipt has been asaiRoed 1 
a non-commissioned oilieer j 
oraoldierofeithT of th- anid 1 
Ernies and scrvinp in such j 
^Mciij 

f/) for pc'isi ns or allow 
tncesby persons receiving 5uch 
f^osiani or allowances n> res 
P*ct of their service as such 
•Wn-conimisbioned oliicers or 
Joldera and not serving the 
Government in any other 
capacity 


aeh 

Art 


WtescoUecied b> him, 

Riven for mom y or secu 
ntiea for monev depo«>ted m 
‘be hands of any banker, to of* 

accounted for 1 

Provided thit the same is ' 
"oteapressed to be received o'. . 

O' the hands of any other 
'haoihe person to wh'vm ihf- 
•Hme IS to be accounted for I 

Provided also that thi« e» 
‘wpton shall nnt extend t" » i 

ccc“'pt or acknowledgment for | 

b''y sum paid or depo®'**" , I 

®r upon a letter of allotment ol . 

* share cr in re*pe«t of a call* 
“Pon any scrip or share of or , 
la any incorporated Companv j 
brother body eorporaf or such | 
prop sell Of intended Company i 

br body, or in respect of a 
debenture being a marketab'e | 
•ecuniy 

, ‘ Sf. s/so l>o1icy of Insurance . 
Jl-b 4? P (all __i_ 
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[Art 52 Sch I and Art 15, Sch II of Act I oj 
1879, Art 7 and s 15ofActl3of 1869 , Art GI.anQ 
note to Art 36 of Vet 10 of 1862, Art 47 of Act 2b d 
1860] 

See notes to s 2 (23) 

A receipt given by a mnnicipality acknowled^nff 
payment of house-tax in re Kara^i Mun , 12 B I't 
or one given bj the Secretary of a club for 
received on account of a club bill, lieferenee, 10 it 
85 if over 20 rupees, should bear a one anna stamp 
A certificate to the eJTect tint a premium on an lU 
surance policy has been paid issued for the purpose 
of supporting a clairn to e\enipUon from incom^taA 
as the amount paiil and not pnmarily intended le 
use as evidence of payment between the policy ‘wlcle 
and the insurance company i« not liable to clutv * 
L B R 307 


Exemptions. . 

Cl« (a), cj, an endoisemenl on a mortga^ 
bond acknowledging the receipt of the sum thereby 
secured Reference 10 M 64 


Cl. (b). See 12 B 103 10 M 85 cited above 
A receipt given bj a barnstei for fee for Ins profe^ 
sional services is exempt Reference, 16 A 132» 
Reference, 140. but see P R (85) No 85 Certain 
pay orders in respect of monet to be paid to creditors 
of a firm liad been made out bj the accounts depart* 
ment of the fiini, and were sent to the cashier wlio 
paid the amount to assistants foe payment to ll ^ 
creditors and the assistants signetl their names oH 
the back of the pay orders in acknowledgment of 
receipt The acknoarledgments were lield not linhl® 
to stamp duty ns being rcceipta without consideration 
and ns, under the circumstances, tlicre wns no contract 
between the cashier and the .assistants, Bntti&.Co, 
37 C C34 Receipts granted 11 Pjcsideiits of District 
Boards for amounts transferred from rroiiucial to Local 
funds by ai1justm,-Dl m the Collector’s book of nceouni* 
are exempt, 9 Ind. Ca 312 
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01.(C).-A recoipt (or pornimt oul ®5'’ 

ocntv due under a rent decree not exempt, P aj* 
Outijar.SlA U( 


.'4 RE-CONVFSANLF OF 
SORTGAGtD PROPEKT^- 

(«) if the consideration for 
■“chthe ptopetty «aa mort 
npd does not exceed 

(*) m any other case 


Th'* same duty as a Convey 
ance (No 93I 
amount of such con«idera 

lion as set forth 10 the Re 

conveyance 

fen rupees 


o3 of Act 1 of 18*9, 

sea. Art 37 of Act 20of 1800] 


Art 


27 of Act 18 of 


SS release that is to sa) 
"y iniiru ent (rot beinc 
“« a release as is provided 
’fbyieetion ajA) whereby 
person renounces a claim 
P*t eooiher person or against 

sy specified property — 

,l*J if the amount or value of 
?< claim does not exceed 
'• I 000 

(*) in siiy other case 


The same duly »* x Bond 

(No ^s^crsucll amoutii 

ir ..lir » •« (“rll' 

the Release 
Five rupees 


1860 ] , . 

a 1 one mde releases his 

Na,U DA 417 
(.fter. » "I'"’!'''”!, 

ftmbm o( ollmdu fam.lj. to K"'“P,'”,„rSnie 

propcrlj .n ta„g pS,.! o» 

.llotte.1 lo !..»> ““S’ theevelit o! . 

tlretod » .llo..ed «A 
*o«ld go towards Uio «I*are of li« """r 
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release and not a jarUtion Refeience 18 M 23^ 
ocument bj ^vhich the certified purchaser of a 
property eold in etecntion of a decree relinquishes the 
property m favour of a person whom he dechres t( 
be the real purchaser req[mres stampmg as a release 
tleference 24 A 372 

A release on whicli a 4-nnna dutj was leviable wa; 
stamped with an anna receipt stamp Held that ir 
cu ating the full stamp duty tins one anna cannot 
be taken into account Reference 15 M 2ci0 

money due on a morlgnge indorsed 
n the mortgage bond is exempt Refetenee 10 U 
^though It purports on its face tc 
nc of release is liable to pay dulv as a de^ 

Reference 12 M 1J)8 See note 10 to s 2 ^\he^e 
hiee executors purported to come\ by deed to one of 

whJTh 0 iO a house to 

which the latter was entij|«I under the will held it was 
not n release but a sale deed Reference 7 M 350 An 
himself resfonsible to 
r Im made by 

requires no stamping 
Buhiheev Thakoomalh 2o U R go A letter by a 
mortgagee giving np one^secuntj and accepting 
»"°rt;ngor m lieu of the one released 
IS a release Sa/</(ir V Laehman 2 A 534 A release 
for a sum of money is n comeyince Ihialal 32 B 505 
A deed eudencing relinquishment of his claim by a 
reversioner should be stamped as a release Krtehmji 
Narnyan \ Ballinehwi 3 J JJ (557 ‘ 


£f RJSlOVDEVTIt ROND 
lfi»i 14 to «iy flny initrument 
securing « loin on the cargo 
l*“e*ortf)be Urieii on b<'artl 
s .h p and mik ng rcpiymcnt 


The pame d iij an a Bond 

('*<’ 151 f r the amount 
of the loan secured 



1899] Tiir IsDiAS Staaip Act 


173 


„S5 RESPONDLMIA 
BoNO-eonfrf) 

REVOCATIO’I of AhY 
TRUSTORbEJrLLMENF - 

_Sen 

I. 

ApC*. 
56 to 
67 

^r'ettl'ment (No 3 ?) Iruat 

(No. 64 , 


[Art 00 of Act 1 0 ! 1879] 


.,57 Sl-CLRIIY BOND OR 
JlORTOXGE DEED executed 
by tray of securitj fur the due 
♦aecution of an oitice or to ac- 
buunl for money or other pro 
Pjrly received by vii tue there* 
or executed by a surety 
losecure the due perforniance 
of a contract— 


(a) when the amount secured 
ooes not exceed Ra t.ooo 

The same duty as a Bond 
(No is) for the amount 
seeu ed 

(^) IS any other ease 

Five rupees 

Exehptio%s 


Bond or other instrument 
when executed— 



(**) by b^admen noimoated 

under rules franed in a-cord 

*“cew.th the BenRal Irrigation 

Act, 1S76 section 99 *"* 

"^“upeiformancc oftlieir duties 
under that Act. 

(6) by any person for the pnr 
P<«e of Euiraiiteeing that the 

local income deri'ed from pn 

’ate Bubscript'ou* " chant 
able dispensary or host ital m 

any other object of pul 1 c un 
Illy ahall not be les* ‘h»«» * 
»Pe« fled sum per mensem 
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57 SECURITY BO\D OR 
MORTGAGE DEED -(eontrf) 

(f) under No 3 A of the lules 
made by the Governor of Bom 
bay to Council under section 70 
of the Bombay Irng’ation Act, 

1879 

id) executed by persons taking 
advances under the Land Im 
provement Loans Act, 1883 or 
the Agriculturists Loans Act 
1884 or by their sureties as 
security for the repayment of 
such advances, 

executedbyofficersotGov* 
ernmeat or their sureties to 
secure the due execution of an 
office or the due sccounting for 
money or other property leceiv 
ed by virtue thereof 

[An 14.Sch I ATts 8 l2,Sch H oi Act 1 of 1879. 
Art 12 and e 15 (7) of Act 18 of 1869 , Art 18 of 
Act 10 of 1882 , Art I8 of Act 26 of I860] 

A security bond executed by ti third party W 
the Abkari is not exempt 1 M H C 190 A 
security bond for costs given by order of Court 
IS subject to two duDes, one undeT Art 15 and an¬ 
other of 8 annas under Uie Court Fees Act, KidtcanUi 
V. Mahaiii, 10 A 10 An endorsenient of a policy 
to a creditor as security for a loan, is under this 
article, In re Tfwmpion's pohey, 3 C 347 

A security bond for the fuIGlment of duties as a 
cnsbier is liable to n fixed duty and does not coms 
within B 20, MeDoiceU v Itagara, 27 il 71 

Exemptions —A bond executed by the sure¬ 
ties of a Government oOicer for the performance of 
his duties and the due accounting by him of 
" public tnonej, deposits, notes, stamps, poslago labels 
or other properties ” is certainly now wiiUin exemp" 
tion («), see Ile/erenee, 3 A 784 
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5l SETTLEMENT- 

Inj’rumem of ^incIudiOR 
•^*ei3 ot dower) 


Tbc same duly as a Bond 
(No 15) for * * f 

ihe amounl of value of 
tl*e property settled as set 
forth 10 such Settlement 

Pfcv.ded that, where an 
aereement ta settle is 
sumped with the stamp 
reqo.1^ for an instrument 
of settlement, and an ins¬ 
trument of ' 

pursuance of 
inent ts subs^uenlly exe 
ite dj.y o. such 
instrument shall not ex 
ceedeijht annas 


(«) Deed of Dower executed 
M the occasion of a marriage 
*tweeQ Muhammadans 

(*1 Illudansa, that is to say, 
•tiy settlement of immoveaWt 
property execut'd by a Buddhist 

Burma for a religious purpose 
'® which no value has been 
'Pecifled. and on which a duty 
of Ra 10 has been paid 

B Revocation of— 


5 rra/jo Trust {No 6e) 


-ntesame duty as a Bond 
(No 15) for a sum equal 
10 the amount or value ot 
the property concerned as 
set forth 111 the Instrument 
of Revo'ation. but n t et* 
ceeding ten rupees 


—;--—Inf 1879. Art 14 of Act 18 oI 

ise^ 'icu ssfSihiA'* lOoIlSOJ. Art « cl Ac. 
26 of IS 6 O 3 . 
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See notes to s 2 (24) V deed of settlement re 
mams a settlement within the niticle althoii<;h it 
records by way of declajation oi othernise the terms 
of a disposition, not made in wntintr. at a dnte prior to 
7 BoTl^R°931°‘ Mansukhram 


Although a deed of don 
duty, a deed executed b> 
payment of the dowei xrj 
Tufail, 20 A W N 23 


er was exempt from stamp 
nay of security for the 
as not exempt, Ahhasi v 


S9 SHAREWARRANTSto 
bearer issued under the Indian 
Companies Act laSs 


ExcMeriON 


One and a half times the 
<tuty payable on a Conv*y 
ance (No 93) frr a cnnsi 
deration equal ti* the anminal 
amount of the shares gpeei 
bed in the warraot 


V ^*'*/r* warrant when issued 
®y ", 9,'’mpany m pursuance d 
the Indian tomi anies Act i88» 

section 30 to have effect only 
upon payment as composition 
for that duty, the Collector «vf 
Stamp revenue of— 


(a) one and a half percentiim 
ot the while subscribed capital 
of the Company, or 

(i) if nny Company which 
has paid the said duty or com 
position in full, subaequenlly 
Jition to IIS siib> 
cribed capital-rne nnd a half 
per centum of the additional 
capital so issued 

SCRIP -5r/Certificate (No 
’9) 


l*<« been doubled by Act Vl 
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65 SHIPPING ORDLR fj 

^freliiine: to the con\ej’ance cf 
board of »nj \essel 

/ 

e 

One anna 



[Art 58 of Act 1 of 1879] 


i-UsIo^ 

(«> when the duty with 
jTich the lea« ts chirgeaWe 
ooei not exceed five rupees 

The duly with which such 
lease is chargeable 

(4) m any other cast 

Fite rupees 

Exemption 


Surrender of lease when 
j®«h lease is exempted from 


. (Art 59, Sell r.An lO.Sch H f] ^ct 1 of 1879. 

A« 20. and s 15 (U) of Act 18 of 18C9]. 

f» TRANSFER- 1 

t“) Of shares in an incorpn 
'^ted Company or other body 
'®T)oraie ' 

1 One half of the duty pay¬ 
able on a Conveyance 

1 (No 33) for a considera 

1 lion equal to the value of 

( the bhare 

, (*) of debentures being row 
J'tjble securities whether the 
'‘foenturc 13 liable to duty or 
except debentures provid 
*'*for by section 8 

One half of the duly pay¬ 
able on a Conveyance 
(No 33) for B considera¬ 
tion equal to the face 
amount of the Deben¬ 
tures 

. U) of any interest secured 

a Bond Morts*?*-^^ 

rohej of Insurance— 

„{'■) If the duty on such B^d 
Mongsg»^ecdor Pol cy does 
O'^t exceed fwe rupees 

The doty with whch such 
Bond Mortgage deed or 
lolwy of Insurance is 
cl argeable 

Kr 
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6a TRANSFLR ~(eo«W) 


(ij') In any other ease 

Five rupees 

{<!) of any property under 
the Administrator General a 
Act, 1874, section 31 

fen rupees 

(/) of any trust p t operty 
without consideration from ore 
trustee to another trustee oi 
from a trustee to a l>eae6ctary 

Five rupees or siwh smaller 
amount as maj hr charge 
able under clauses (a) p 
ic) of this artic'e 

Exen PTIQNS 


Transfers by endofseni“nt— 


(а) of a biU of exchange 
cheque or proitussorv note, 

(б) of a bill of lading deli 
very order, warrant for goods 
or other mercantile documeat 
of title to goods , 


(r) of a policy of insurance 


(rf) ofseourinea of the Go 
vernment of India 


Srr also section 8 



(Art CO (a), Sell I. Art 17, Sch 11 of Act 1 of 
1870, Arts 4,13, » 15 of Act 18 of 1800, Arts 9 
25 of Act 10 of 18G2, Arm 3.19 of Act 20 of 1800 } 
The dut} under clauses (a) and (b) has been 
doubled by Act Vf of 1910 

In consideration of jCSZ.COO. two coffee estates 
opened out on land held under n 50 j ears lease, to- 
getber mtli the mining nghu, therein, also held under 
a48 years lease, were transferred by the deed for the 
residue of those terms Jfeld tlm Art applied and not 
A^ 23, llfference, 5 M 15 When a traiisiction is in 
Bobstance a sale of a aharo in a partnership and tlio 
transfer of a share in a lease only forms part of the 
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matler ol the P^le, as being i jnri of the Soh. 
M^ership a«ots jt comes not onder this Art but Art* 
®Merconvejance. hi rc VnujhtuTtalMaU 12 0 3S3 


^lien bj one and the bime deed tJiere js n convey 
»Oce of freehold lands and goodirill, and of an 
oterest secured by leases, the deed shoiiltl be stamp 
1 lor a coniejance of the freehold gootlwill, 
mldings and erection and under this Ait ivitlia 
“ty of Us > ou the transfer of each of the interest 
‘«wed bv the leases. /.V/ciancc, 23 C 283 


^ transfer bj endorsement of a mortgagee s m 
fhough not stamped, passes the mortgagee’s 
fff transferee an<la retransfer can only be 

««cted by a properly 6iain|)e<l document Per 
‘“art, C J Contra per Mabuiood J , s 

ouwrnm 4 A 4G2 


A transfer by endorsement of a simple money 


8“4 requires a stamp, but penalty may be paid 
33. 17 B 037 


See 7 il *530 cited under Art 35, 3 C 347 cued 
'‘“derArt 57 


. « iRASSFFROt LFASE 
"*y ol’aMifftimenf. and not 

llie same duty as a Couvey* 

aocctVo S3> for a coo- 

r way of under lease 

videralion equal to llie 


lion for Mie 7 ra infer 

ExrjipTioM 


Transfer of any lease exempt 
ironi duty 



Art 62 Where certain Iea‘>elioM property demised 
the Secretary of Stale to A aras assigne<i by the 
biter to B for a sum certain «nd 11 ngreed to pay the 
reserved on the nriKinal lease, the deeil of assign* 
should be stamped for the amount for which 
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the assignment was made le the purchase monej 
24B 257 


64 TRUST— 


A —Declaratiouof—oforcon 
cerning any properly when 
made by an} writing not being 
a wilt 

The same duty as a Bond 
tNe 15) fora sum equal 
to the amount or value o| 
the propertj coDceined 
as set forth in the mstru 
roent but not exceeding 
fifteen rupees 

0 —Revocation of—of or con 
cerning any property when 
made by SR} instrument ether 
than a will 

The same duty as a Bond 

(No Tj) for a sum equal to 

ihc atnouot or talue o» 

the property concerned as 

set lortn in the instm 
ment but not exceediug 
ten rupees 

5 >r also Settlement (No 58) 


VALUATION - 5 « Appraise 
went (No 8) 

i 

\ A K I L ‘-Stt Entry as a 
Vakil (No 30I 



[Arts 25, 50 of Act 1 ol IflTO , Art 36 of Act 15 
of 18C0] 

An npreement to transfer the future eurphi* 
profits of the trades of the exocutants to trustees to 
hold on certain Inists declarcfl in the agreement w 
liable to stamp dulj under this Art and Art 5 (6) and 
not under Art 40, as the fnnd intended to 1 1 created 
IS not specified pmpertj, lUftrenee, 11 M 21C 
here donee was directed to mamtain the d< nor out 
of the income of the gifted property, the instrument 
isliaile as a deed of gift anil not as a trust deed /?e* 
Jtrenef, 12 M 80 
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<5. Warrant for goods. 

IS to s>y, any instrument 
the title of any 
Person therein natned, or hia 
*ss RQs. or the holder thereof, 
to the property in any Roods 
')ing m or upon any docks. 
*»rehouse, c «harf, such m 
ttniment being aiened or certi¬ 
fied by or on behali of the per 
•on in whose custody such goods 


Urk Cl (if Act 1 of 1870 ] 
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SLHFDULE If 
Enacihehts rfpcaled 
(Ser section 79 ) 


Short title 


Extent of repeal 


The Ind an Stimp 
Act, 1879 

lodi-in Ccmp-tnies 
Act 1882 
The Leftal Fracti 
tioneis Act. 1884 
The Indian Stamp 
Act lit/ 9 > 
Amendment Act. 
i 838 

The Indentions and . 
Oesigns Adi, 18S8 I 


Tfie Dtirma fdiian 
<* I a I Comims 
diooersAct 1388 


The I'robite 
Administrati 
Act 1889 
The North Western 
Hrovimes and 
Outfh .\ct 1890 

The Repealing and 
Amrniline Act, 
1891 


The Indnn Stamp 
Act, (1879) 
AinendmeDi Act 

The Indian Stamp 
Act (>879) 
Amendment AcL 

1897 


The w hole 
Section 35 
Section 10 
The whole 


So much of the FiMf 
Schedule as relates to 
(he Indian Stamp 
Act 1879 (I cf i 8'9 / 
So much of the Sch^ 
itule ta relates to the 
Indian Stamp Act 
1879 (I ol 1879I 
Sub sect on (3 rnd (4^ 
of section 18 

So mudh of section 38 
as relates to the 
Indian Stamp Act 
1879 (I nfiB??) , 
So much of Part I ol 
the First and Second 
Schedules as rel’tc* 
to the Indian StimP 
Act. 1879(1 of i8;9l 
fhe whole 


The nhfle 



l\l)r\ TO SIAAIP ACT 


Pvcr 


Acknowledgment— 

stin™«ishp 1 fro ii iiro no(o 
datv n 

amount to admission of liability 
deponds on iiitonfion 
admission must In of a debt 
signed 

f pur|>osc of siippljing evidence of debt 
when there is ppomis« to pay 
not Btarapo \ use of 
Ailhesive Stamps- 
when may bo used 

cancellation of 

effect of not cancolling 
prosecution for not cancelling 

Aimtnistrailon bond— 

duty on 

Adoption deed— 

duty on 

Advocate— 

duty on entry as 

Affidavit- 

duty on 

Aereement— 

distinguislicl from Icis© 
to reno\ ate lease 

to cxecuto formal lease •• 

to mortgage 

distinguihliod from pro note 
duty on 

exemptions 

agreement relating to deposit of title- 
deeds pawn or pledge 


122 

123 


47 

48 
48 

100 

124 

124 


144 

125 


24 

27 

123 

120 

129 
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SCHrOLLCII 

Lnactmcnts repcalcd 


(S;« section 79 ) 


\ear 

Short title 

1879 

i88a 

1884 

i3sa. 

1888 

The Indian Stamp 
Act 1879 

Indian Companies 
Act <882 

The Legal Pracii 
tioners Act 1884 
The Indian Stamp 
Act ( i 8 7 9l 
Amendment Act 
1888 

The loventioosand 
Designs Act, 18S8 

teas 1 

The Burma Ftnan 
rial Commis 
Stoner s Act |8$S 

1890 

Thi. Probate and 
Administratt 0 n 
Act 1889 

The North Western 
Provinces and 
Oodb Act 1890 

iSgi 

The Repealingand 
Amending Act, 
1891 

1894 

The Indian Stamp 

Act, (I 8 7 9) 

Amendment Act 

1894 

The Indian Stamp 
Act (1879) 
Atnendment Act 

1897 

JB97 


Extent of repeal 
The w hole 
Section 35 
Section 10 
The whole 


So much of the First 
Schedule as relates to 
the Indiaa Stamp 
Act 1879 (I of ,9 I 
So much of the Sebe 
dule relates to th* 
Indian Stamp Act 
1879 (I ol 1879I 
Sub sect on (3; »nd (4) 
>t section 18 

So much of section 3^ 
as relates to th® 
Indian Stamp Act, 
1879 (I of 1879) , t 
So much of Part I oj 
the First and Secood 
Schedules as relates 
to the Indian Stamp 
Act T879 (Iof J879) 
The whole 


The whole 



INDEX TO STAMP ACl’ 


PArr 


Acknowledgment— 

distinguishocl from pro note 
on 

Oust amount to a(lral«5«5iOM of lialiility 
•lopcndg on intention 
admission must I) of a ilnl t 
®ast Ik 5 signeil 

for purposo of hupplymg ct i<1cnco of iieot 
when thoro is promis* to paj 
®ot starapod uso of 

Adhesive Stamps— 
tvlion may lie used 
cancellation of 
effect of not cancelling 
proaocntinu for not cancelling 

Administration bond— 

doty on 

Adoption deed— 

dutj on 

Advocate— 

dutj on entrj as 

Affidavit— 

dutj on 

Agreement— 

distinpnisliod from loaso 
torenoxatt Icaso 
to oxocuto formal 1 aso 
to mortcaco 

from pro-not.i 

duty on 

nSmcurrxlatlnR to deposit of title- 

"d^ls paNM.orilo.lgo 


122 

123 


43 

109 

124 

124 

144 


125 
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Appointment Jn execution of person— 

duty on 

Appraisement or valuation— 

duty on 

Apprenticeship deed- 

duty on 

Articles of Association— 

duty on 

Articles ofclerkshlp— 

duty on 

Assisfnment seo Couwjnuce Tmtisfer 

Attorney- 

duty on cntri as 

Authority to adopt sec Adoption deed 

Award- 
duty on 

Banker— 

dodned 


PACt 

ISO 

130 

131 

131 

132 

14 

132 

S 


Bill of exchange— 
defined 

marc eytenstvo than that m \cg Ins Act 
pajaPlo on do nand dollnod 
svliat it cml races 
spccul stamps for 

drawn out of British li dia whci cliarceable 
with duty 

d ity by adbes ye stamp 
stamping before presentation endorse 
met t or ncBotia«ion 

not duly stami Oil cannot be vilidated bj pay 
raent of penalty 
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Words importing the singular number in 

Number Gender ‘*‘6 

porting the plural number in 
elude the singular and words importing the 
male sex include females 

Person includes any company or asso- 
Pe-aon cxation or body of persons 

Avbether incorporated or not 
Year and month respectnely mean 
bear 'Motnh ^ year and month reckoned ac 
cording to the British calendar 
Immoieable property includes land in 
,, coiporeal tenements and 

attaclied to thoetith 
or peimanently fastened to 
anything which is attached to the earth 

Moveable properly means property of 
description except im 
moveable property 

Province includes any division of British 
India having a Court of the 
last resort 

‘ British India means the territories which 
or may become vested in 
Her Majesty or Her successors 
by the Statute 21 A, 22 A ict Cap 106 (An Act 
for the better Goveinment of India) 

District Judge means the Judge of a 

D strict Judge principal Civil Court of ongi 
nal jurisdiction 

'Minor means any person who shall not 
W nor 'll non y have Completed the ago of 
eighteen years and minor 
ity means the status of such person 
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ill meins the legal declaration of the 
intentions ot the testator with 

respect to his property iihicli 

tie desires to he earned into effect after Ins 
^eath 

Codicil means an instrument made m 
r , , relation to a will and explain 

ing altering or adding to its 
dispositions It is considered as forming an 
additional pait of the will 

Probate means the cop> of a will certi 
, ^ fied under the seal of a Court 

of competent mnsdiction 
"Uha grant of administration to the estate ot 

the testator , 

rxecutor i leans a jicrson to whom the 
, execution of the last will of 

a deceased iierson is b> the 
testators appointment conhde 1 . 

Vdmimstrator means a person appointed 
,, by competent anthoritj to 

\!aua toitor the estate of a 

deceased person when there is no executor 

Lcc«l Cor* unwnt Government shall mean the 
person •.ulUor.rel l,j h» to adm.n.sler c«cu 
ties gorernment in sncli port nml 

High Court sliall innn the lligliCBl CiTlI 
^ Court of \ppcal therein and 

llKhCori {qj. purposes of sections 

211 211 \ anJ 277 \ si Ml 1 . cl ide tlio 

eoarloftl.oIleoorJcrotna..Koon 

Will -s« ' 

< 7 ). 0 ) 
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4 • No person shall, hj' marriage, acquire 
aiij interest in the propeTty 
person whom he or she 
hy intirrmt' mamcs, nor become incap 

able of doing any act in res 
pet t of liiH or lior own property which he or she 
( oiJil Jinvo iloiio Jf unmarried. 

Hue** iml ly l<» iightB of 8in*ce8sioti Flxll\ AO, 
2W fiOfl, trr/i to I<ntons imt domiciled in British 
liilln V I tf.lf 412, nor to rights, eg of 

ImiPI, nuinltnl liofm tlio (WOTiagof the Act Sarlies 
\ /') >* i» )jj( 0 71)1 


TAUT n. 


()l UoMUllF. 


b* tSuov'i'-‘i«i>m to the immoieable properly 
. , , ^ t« Ilntish Imln of a person 

ihvpT«i'd i-i TCgiilited hr the 
hw of Uritish India, wherever 
ho m IV have Ind his domicile 
nl tho time of his dcith 
'»th’vV-«B} Ml to iho tnowihlc property of a 
p<'V»M\ dtsvivNl lOijnlatevl hv the law of tie 

"'MtHtj hi \Nhii'h W hid his dsmicile at ti^ 
lll'io ol hi»» d«\ilh 


NfwVrotw>n« 

(r) \, hA\ nvg hii dimioiV in T>riii<h India 
d)'"'hi IhiMvO h'^MTiC tfmscOi’lc p'-opertT 
t'^Mi s >no\,Mhlo pisipo^Q In Tngland, scd 
Y'h^th 'iiiOAoahloand immoAcahl", 
o'o((,)i In hi Tho -MuNV^iion to the whole 

itU i( ^ ihodivi of T^iitiNh India 


Ol 


Y'' titi Vn^livhuMii hlinnt hi« dwiicifc 
I rn)>>\ Aios tn ftntr-h India and 
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propertj, both nio\enble and iminovc'ible, m 
Bntish Intln The anccesaion to the moveablo 
properlj js regulated the rules which 
govern in France, the saccession to the mo\e 
able property of an Englishman dj mg domi¬ 
ciled in h ranee, and the succession to the im 
nioieable propertj is regulated b\ tlie law of 
British India 

Does unt apply toimmoieable property in British 
India owned by Foreign Princes nncl Sovereigns 
Hagon lAiiue/ v Bur Stngh 11, C 17 
Or Ion cI oulj 6 A person can onij have 
*>jcfw. on to one domicile for the purpose 
" ** of succession to his moveable 


property 

So held 111 5o'»crri//« V S C 'es 750 Domicile 
nieans permanent I omo or residence U/iieSer v 
Hume 7 I{ L C 12-1 le tlie place where a person 
makes or winch he regaids a« Ins permanent home, 
allhonsh he lives cDewhcreeven for a number of years 
The place whcie a man keep* lus w ite and chikU 
ren a** a j ermanent place of rest Icnce and where his 
e«lal)hshiiient is kcj I iij i« moienal in determining 
hi8 d micile per Sir Barnes Peacock in I latt a 1 (7 
Sac 2-13 The question is one of intention ri’ 
avhellier he intended to male n |lacc or to return 
there as Ins | erinanenl home Arts are more 
material than declarations In gather this intemion 
Doticef r r'eoffhfc'" d i Ji D 441 length of volun 
*ary residence an 1 n t on business or through com 
puUion IS also n strong indirstion il Hiltline v 


I tk/ord, 1^ It I M»»<j T Fo»irfll 3 Cb D 
”2l (mere lenfith of rerilence where no contrarv 
evi lence of intcnti n ts MifCcientl nnW- cimnnstan- 
ces show liiat the cl ararfer of ll e resi lence was un- 
settled as in r>f»cnee \ V.in Ch D 97C (die 
man lirtsl in IoIr'"*^ Imawling bouse* hotels for 22 

Tears at annons I laces m tjiglant Int it was held 
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that he Ind not acquired a domicile there) If the 
court comes to the conclnsioa from the evidence that 
though the person led a moving life and lived m liotels 
etc he did some act eg took a house on a short 
lease which showed his intention to adopt the place 
as hia permanent home as in Craignith v Hewett 
{ 92) 3 Cli IbO that place IS his domicile 

And where it is established that a person has hi' 
domicile at a j articular time it must be shown 
affirmatn elv that he abandon»<l it BcU v Kennedj 
^ ^ ir L Sc 307 Mere Ireaking up the home 

and taking to a roving life again is not enough 
especially aa in the case just cited n is due to domestic 


^\heie a person has li\e<l in a c( untry for a num 
her of years and the question is as to Ins domicile st 
the end of those jears his sul^eqnent acts declara 
tiws and events are evidence to show tlivt he had 
adopted that place as his domicile Tancher v Sohettor 
Ch D^sF'’ ^ Spuraxtoy \ S ( 94) 1 Ir 

without a domicile and that is 
either the domicile of origin or of chtice mr Tord 
Westbury m C/dny V Udny L R 1 If L Sc 441 
V The domicile of origin of every person of 
IW .7 . legitimate birth 13 m the 

rerson of leg imaic countTy in which, at the time 
of his birth his father v\ is 
domiciled or, if he is a pos 
thumous child in the country m which his 

father was domiciled at the time of the fathers 
death 

nittslratton 

At the time of the birth of A his father was 
domiciled in England An domicile of origin 
IB m J^ngland wliatevcr may be the country 
in which he was born 
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Tins follows tl e law ns undeistood in England ^ 

Vdniv Vdmj L R III I-Sc 441 Ml'- hcnntdy 
ii 30" Somertilli’ t S 5\es 750 


8. The domicile of origin of an illegitimate 
child 11 in the country in 


birth hia mother was do¬ 
miciled 

bo held per Lord estbury in Vdny v Vdny 

9. The domicile of origin 
CoDtouancr oi do Tjre\ aiU until a new domicile 
ong;n icqiured 

This IS lie recogmsed SowcrriRe i S 5 
M 750 Bill T f:eiui«d^ L R 1 H L Sc 3U7 
Ihe clnngo of domicile m shown by the next 
ection and notes to s 6 must be ^ 

' Aennedi/ Donaldecn i W chire 3 Macq oa- 
, S 

domiciles one of origin and the other of residence t 
Wt was hell to preiail In v Ae.med/ the 
iTilence showed that though the person whose tlomi 
tile at a particular tune was in questinn ha t gone to 
Scotland from Jamaici intending 

tions with that island he never setilcii up in 

M his permanent home and hence Uiere was no change 
of domicile 


10. A mil" icquiK-s » --f 

tahingupliis fixed habitation 
Af<;ms t on ot ne* *1 coiintTy wliich n iiot that 
of hii domicilo of origin 
I xd nwtiy’» — ' considered 

I on hw fixed hal until n m Rntish 

s mnig tnhen^ Von o« of In- resiling there 
m I? "VuieltA e end or military sen ice or in 


S Inc iNDiAV buccF'ssios Acr iacc v 

Illustrations 

(a) A wiio3e domicile of or}/?in 19 m EnglanJ 

proceeds to Britisli India where he settles as a 
barnstei or ameichont intending to leside there 
during the remainder of liis life His domicile 
IS now in British India 

(b) A whose domicile is m I ngland go®s 
to Austria and enteis the \ustrnn service 
intending to remain m that service A has 
acquired a domicile m Austria 

(c) A whose domicile of origin is in France 
comes to reside m British India under an en 
gagement with the British Indian Government 
for a certain number of >ears It is his intea 
tion to return to France at the end of that period 
He does not acquire a domicile in British 
India 

(d) A whose domicile is in England goes 
to reside in British India for the purpose of 
winding up the affairs of a partnership which 
has been dissolved and with the intention of 
returning to Englind as soon as that puipose is 
accomplished Ho does not by such residence 
acquire a domicile in British ludia however 
long the residence may last 

(e) A having gone to reside in British India 
under the circumstances mentioned in the last 
preceding illustration afterwards alters his in 
tention and tabes up his fixed habitation m 
British India A has acquired a domicile m 
British India 

(/) A whose domicile is in the French 
Settlement of Chandemagore is compelled by 
political events to tate refuge in Calcutta and 
tesides in Calcutta for many years m the hope 
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of such political changes as may enable him to 
return ith safety to Chantlernagore He does 
not by such residence acqmie a domicile m 
British India 

(g) A haiifig come to Calcutta under the 
circumstances stated in the last preceding illus 
tration continues to reside there after such 
political changes have occurred as would enable 
him to return with safely to Clnndenngoro and 
he intends that lus residence m Calcutta shall 
he permanent \ has acquired a doinicilo in 
British India 

Tins IS the recogQi3e<l law See notes to s C 

The change of residence must be peiniaceTit te 
It cnusl be (f a permanent character m tl e country of 
choice A temporary lesidenoe t r the purpose of 
health travel or business is not sufTicient The bonder 
dale Peeroffe Co 10 \ C. C02 Change of residence 
eren for a long period is not change of domicile unless 
the intention was to abandon tl e old domicile and to 
take up a new permanent residence in the country of 
choice iloorhouse ' Lord 10 11 L. C 272 

A lesidence, initially temporarv becoi les perma 
nent as soon asonirnt« manealiia inauifested Ilul 
done a Ei^kford L R 8 tq 631 see illust (e) 

Compulsory residence in a foreign country eg 
on account of ^e^olullon will not alter the domicile 
Duditts D Orleont 1 bw A Ir »54 ilbist (/) an I 
compare widi it iHust (j) 

11, Any porson ma\ acquire a domicile in 
Hritish India by roaking nnd 
’'r*cu 1 mtxlr of*f dcjxisiling in some olTco in 
British India (to bo fixed Iv 
the Local Government) a de¬ 
claration in w riting under Ins hand of his dc»ire 
to acquire such domicile, provided that he shall 
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iave been resident m British India for one year 
immediately preceding the time of his making 
such declaration 

i2 A person who is appointed by the 
Qo-'eniment o( one country to 
by residence 08 repre- DC its ambassador, COnsul, Or 
sentative ef foreign go- other representative in an- 
vernment, or ns part ‘ i • 

of his family Other Country, does not acquire 

a domicile m the latter country 
by reason only of residing there in pursuance 
of lus appointment, nor does any other person 
acquire such domicile by reason only of residing 
with him as part of his family or as a servant. 

13. A new domicile continues until the 

C.nt,.u..c '““'r 'lomicile lias been re- 

domicile sumed, or another has been 

acquired 

This aeeina to depart from the English law, aC' 
cording to which the domicile of origin reverts on the 
abandonment of a domicile of origin, unless and nntd 
a new one is acquired, Vdny v Udny 

Under tho section, a domicile of choice continuet 
under the former domicile ** resumed or another 
has been acquired There must be an intention to 
lea^e permanently the domicile of choice and actual 
leaving with such imenlion. .Uarrelt, 30 Ch D 400, 
Eaffenal, 3 8w. &. Tr 49, eee also Bradford v VouM. 
29 Ch D G17. 

14. The domicile of a minor follows the 

nor 8 domicile domicile of the parent from 

whom he denied his domicile 

of origin. 

Exception. —The domicile of a minor does 
not change with that of his parent if the minor 
is married, or holds any office or employment 
in the service of Her Majesty, or has set up, 
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^ith the eminent of the parent, in any distinct 
business 

15 Bj marnige a woman acquires the 
n domicile of her husband, if 

•Oman on n'^irru^samo domi¬ 
cile hclore 

So held m Dolphin v Hobins 7 fl L C 300, and 
aumeroua other cases 

16 The wife s domicile 
■ionng*raarrase“”** during the marriage follows 
the domicile of her husband 

Ciceptioii — The wifes domicile no longer 
follows that oE her husband if tUej bo separated 
by the sentence of a competent Court, or if the 
u«sband is undergoing a sonteMCo of trans¬ 
portation 

So lield 111 Dolphin v I'obtnt 

Bxcoptlon.—Separation on account of trans¬ 
portation or death of the husband, leaxes the wife a 
domicile xvliere the husband's nas at the date of such 
«rene k,uiht\ <lhnp>l 10 B 097 

17 lAccpt vn lUc ca«ea aho\e ptowded 

jj for a person cannot during 

imnoiitv acquire a new do 
inicilo 

18 \n insane person cannot acquire a 

new domicile in anr other xvaj 
** ^'* "'* than Ih his domicile folloiving 
' the domicile of anotlier {X'r^on 

19 U a man dies IcarinR mox cable pro 

p n\ in Brui-h Inhi m the 

in' ahs, nco of proof of ant <! tni 

tuhlnl* in »li~-nn» Cllc cl-CuhcTe, PUCCC'filOn tO 

lu* ih'proportv IS regulated by 

the lair of Hnlish Jfidia 
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lia\e been resident m Bntish India for one year 
immediately preceding the tune of his makmS 
such declaration 


i2 A person who is appointed by the 
m c lenotac u red Goaeminent of One country to 
M be its ambsssador, consul or 


by°^VeDco^Mrepi^ be its ambassador, consul or 
sentat ve of fore gn go- Other representative m 
oflTfamir Other country does not acquire 

a domicile in the latter country 
by reason only of residing there in pursuance 
of his appointment nor does any other person 
acquire such domicile by reason only of residing 
with him as part of his family or as a servant 
13. A new domicile continues until the 
former domicile has been re 
dominie*sumed or another has been 
acquired 


This seems to depart fio u the Eaglish law so 
cording to which the domicile of origin reverts on tM 
abandonment of a domicile of origin unless and «nt» 


abandonment of a domicile of origin unless ana < 11 ““ 
a new one is acquired Cdny ▼ Udny 

Under the section » domicile of choice continues 
under the former domicile m resioned or another 
has been acq iired Tliere must be an intention to 
leave permanently the domicile of choice and actual 
leaving with such intention tforrctt 30 Ch D 400 
liaffenal 3 Sw & Tr 49 ace also Brad/ord v Young 
29 Ch D 017 

14. The domicile of a minor folloustbe 
rglo cU domicile of the parent from 
° whom lie denied his domicile 


of ongm 

Carception—Ibo domicile of n minor does 
not change with that of his parent if the minor 
IS married or holds anj oflice or employment 
m the Bcrvico of Her Majesty or has set up 
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11 


mth the con-,ent of th'* parrnt in nnj disliiiu 
business 


15 Uv inamace a woinaii acqmrea the 
^ , domicile of her husband if 
»onia/o„^2mas- ^ "o*- *^be same domi 

cile before 


So held in Dolphin v Robimi 7 II L C 300 aud 
onmeroos other ca-^es 

16 The wife s domicile 
'innnsoami^ * tbc niamif^e fnllowa 

the domicile of her hnshnnd 
£a«ep<«on ■—The wifes domicile no Inn^ir 
follows that of her husband if thca ho Ropar it d 
^the senieneo of a competent Court i r if the 
husband is underjroiftff a sentence of ipiin 
portation 

So liel 1 in Oolpktn r Aobinr 
Exception.— Separation on aco iinl f tiiiia 
portatinn nr deJili of (he hnbanl leaies iho 01(1.0 
dninieile nheri* the husband » was at the hie fen li 
<rent knsib-i \ Shnpif 19 B Cl* 

17 rxcept m the cases above pi vil i 
for a iwrxon oamiol diiiliiu 
ITiwrieonu* ron of •' 1 

niniontv arqiuro n 11 v\ !> 
imcile 


18 \n insane person lami'l lu jnii » 

. new domicile in an\ oih 1 w 

*'*'”'* lb'**' b\ Ills doiiiivili' f ‘II oiiiM 

the <1 unit ilo of nut till I { <-■11 

19 If a man tins liiiiin* iu»\iil>l» |ii 

V, rt\ III Hill ill In li 1 III M I 

.>r7rr!rnT‘'\'”nT dwii,« f |r»f fntv d Mil 

* •*> In I » in »!•- non Cllt I l«l W I I 1 n I nnl m 
« IJM 0 1, , 

the liw I r llikhsi I Us s 


tSn 
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PART III 
Of CoNSAAGUivm 


20, ICindred or coi»'5'»ngu\ii\ty is tbe con¬ 
nexion or relation of per&ons 

guniy'^ descended from the same stock 

or common ancestor 

The relationship contemplated is thit flowing’ 
from lawful wedlock Svttth v Masiey 30 B 300 
This excludes a step mother oi father a wife or 
husband a mother in lavr or a fathei in law from be¬ 
ing classed as kindietl 


21 Lineal consanguinity is that which 

T 1 . subsists between two persons, 

I meal coobsds unity , , I 

one of whom is aescendeci iti 
0 diiect hue from the other, as between a man 
'ind hia father, grandfathei and great grand¬ 
father, and so upwards in the direct ascending 
line, 01 between a man, his son, gr^’^clson, 
gre-it gimdson, and so downwards in the direct 
descending line 

Ltery generation constitutes a degree, either 
ascending or descending 


A man’s father is related to him in the first 
degiee, and so likewise is his son , his grand¬ 
father and grandson in the second degree , his 
great grandfather and gieat-grandson m the 
third 


22 Collateral consanguinity is that which 
subsists between two persona 
gig desteiuled fiom tlio 
same stock or ancestor, but 
neitlipi of whom is descended m a direct line 
fiom the other 
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For the purpo^se of nscertiininp in ^^hat ss 
degree of kindred auj collateral lelative stands 
to a person deceased it is proper to reckon 
upwards from the person deceased to the com 
mon stock and then dowmvaids to tho collateim 

relatue allowing a degree for each person both 

ascending and descending 

23 lor the purpose of succession there 
IS no distinction between those 
ivho related to a pereon 
be*ml tiy related to deceased through his father, 
and those who are related to 


him through his mother 

nor between those who are related to him 
by the full blood and those who uro related to 
him by the half blood 

nor between those who were aclualh born 
m hi8 lifetime and those who at the date of 
his death were only conccired in the womb 
hut who liaie been subse<)ucntlj bom aliie 

24 In the annexed tabic of kindred tho 
degrees are computed as far 
Mode of comi tng tbc Sixth and are marked 
»6w*of n tf nnmcial figures 

Tho person whose rcl itncsare to bo reckoned 
and his cousin german r first *ous.n ire as 
shown in tho tilile relali 1 m the fourth degree 
there being oik degree of ascent t > the father, 
and another to the <oiniuon anwstor tho grand 
father and from Inni one of de-cent to tho 
uncle -xiid another to the cousin german making 
m all fwir degrees 

\ cran Ison of tl e I roil er m 1 a t- u f tho 
uncle tf a gnat ncpl tw an I a con-in german, 
are m equal degrei long each four degreo 
rcmovi 1 
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A grandson of n coasin-german is in tlie 
same degree as the grandson of a great-uncle, 
for they are both m the sixth degree of 
kindred 


TABLE OF CONSANGUINITY. 
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Of Intestac\ 

Appl.es to Name Chrislians r R 

Tte chapter deals mtl. den.l..lio« oa 
does not purport to enla-pe the category 
property Cho3al v G , 31 B 2j 

25. A man is considered to die intestate m 
respect olallpropertj of tvliich 
\stowhatproBeriy i,ehasnot made a testamentary 
dtspoatlton telitch la capable 
wt« of taking effect 

IU««tratio«s 

(a) A Ins left no will [lo ln>» 

«to in respect o! llie ''I'o'e “I 

(M A Ins left a appoint¬ 

ed lilt ssentor bnt tbo w.ll 
proMsions A lias died intestate m respect ot 
tlie distribution of bis property 

(el A Ins bcqncstbcd Ins whole propertj tot 
NV. \ has died intestato in 


resp’StinEbntiononnsptopem 

(dl A Ins bequeathed £ 11^ to It and 
£1 mi to the eldtst son ot C and has „nde no 
ii.uuti, lo luv ^ 1.„„ the sum of 
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3 26. Such property devol\ es upon the wife or 

Devoluton ofsuch or Upon tho':e who 

propertj are of the kindred of thedeceas 

. , , ed in the order and according 

to the rules herein prescribed 

Explamtion—The uidow is not entitled to 

the proMaion hereby made for her if by a valid 

contract made before her marriage she has been 
excluded from the dislribiitne share of her 
-husband s estate 

IVtade before marpiagre —A post nuptial 
contract will not dej rue a widow of her distributive 
share which is doutful un ler Cnglisl law 

27. Where the intestate has left a uidow 

Wh^rv left any lineal 

has left wdou and descendants one third of Ins 
I neai descenda ts property sliall belong to his 

^V''oniv''"Vdot ''nd the remaining 

and no k Oder 1 two thirds shall go tO his 
, , lineal descendants according 

^ T/ 1‘erein contained 

has left no lineal descendant but has 
Jeft persons who are of kindred to him one half 
the property shall belong to his widow, and 
kinclerpH** those uhoaroof 

the ml 1 ° order and arcordmg to 

the whole kindred to him 

tne Whole of his property shall belong to hi 3 widow 
n here ihointestate! as leftno widow hii 

\Vhere*ot«taieha, property shall go to hi 9 liiical 
wl erThrias Jeffno or to those w! 0 

jkndrrd **re of kindred to him not 

, . , being lineal descendants ac 

ceding to the rules herein contained and if he 
j?r, fM‘ of J rodred to him it shall 

'' *^the Crown 



18G5.] Ti!F Indiav Scccession Act. 


17 


PART V. 

Or THE Distribution of av I^'TEsTATE’s 
PROPEUTT 

(a)—\F/icrc hr has left Lineal Deseeudants 

29, The rules for the distribution of the 
Rules of d.stnWion intesLitc’s propertj (after de¬ 
ducting the nidoii s share, jf 

he has left a widow! amongst his lineal dcs- 
cendaius are as follow — 

30, Where the intesdie Ins left sumiing 
N\h»re inf'tat* him a child or children, but 

|j”’’‘R«i'’i'loreiuid no more remote lineal des- 
Cendant through a deceoacd 
child, the properly shall belong to his BuniMng 
child if iheie be onlj one. or shall bo cfiunllj 
dnided ninong ail Ins sur\iMng children 

31, Where the intcstaic has not left 

suniMiig liiiu an) child, but 
Itere 1 Jofi a grandchild or grand- 

jrrsndclnd<hlhlien and no more remote 
chiMren desceiuHiit through a deceased 

gritnJchihJ the proficrtv ehill 
belong to his surM%lng gniulchild if there be 
only one. or shall be cquallN duidcd nmong all 
his fiiinning grindchildrcti 
Zdtisfmliw* 

(a A In** thr«'e children, and no moie 

dfihn, Mtry. .Slid ilvnr\ llie\ all the iRfun 
the f-itln'i .Inbn let\ing two chillren, M ir\ 
thrci', aiu\ lleuTV four A.herwards S •h<* 
intistnte Ka\»ni: lhi*~e mite grandt luMr« n .itd 
no divcentsul ul an\ dcit ts<Ml grindihild* 
Ihscb of his grsndrhiKlrm ehsll h iie onf nitilh 



ttiLi !>, uia> InvL tied betoie him such child 
ien(i{moic tluii one) tal luj m equal shares 
nly the shares irhicli then lespcctive ^areats 
nould have taken if living at the mtestates 
dcatli 

4l If the piitostaie left neither lineal 
wii re lesMie descendant nor parent nor 
Us left neither brother nor aistoi his pro 

Udi descendant perly shall bo divided equally 

S%ther’7or S stTr omoiig those of lu3 lelattlCS 
who at© in the nearest degree 

of kindled to him 

Illtistrattons 

(aj A the intestate, has left a grandfather 
and a grandmother, and uo other relative stand 
ing ui the same or a nearer degree of kindred to 
him They, being in the second degree, will 



I] \ ilif nii<sf\n lnsltfi 1 i.r )t 
fitlior r ^rnnJ»»»>J i in I nn Ji^i iinl 

^ullU '111(1 lu (tlioi nlilivt slit 111 till 

OT \ in. iTpr'lejixti. \l ii Uuii Ml 

of the^t Ixin^j 111 i)»* llijjil (Ji^in h)nll tike 
oquil slnn s 

(e, \ the iiiiesl’tfc Mt : gr-j/n} 

fatlier in luicfe 'ind noplicw, Imt im relati\e 
standing in 1 lie irer <Upieo of kmclred to hiin 
All of these being u» the third degiee slnll 
take equal slnrcs 

(d) len children of one brother or sister 
of the intestate, and one child of another 
brother or sister of the intestate, constitute tlie 
class of reHtues of the nearest degree of 
kindred to him They shall each lake ono- 
eleventh of the propertj 

42 Where a distributire share in the pro- 

Childrcns iid porty of a person irho ha® died 

\an«meDts not intestate shall be claimed by a 

brought into botch cliibl, or any descendant of a 
child, of ^ucli person, no 
money or other propertj which the intestate 
may, during his life, hate paid, given, or 
eetllcd to, or for the advancement of, the 
child bj whom or bj whose descendant the 
claim 13 made, shall be taken into account 
in estimating such distributive share 
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PART VI 


Of thf Effect of JIakriage asd MARnriCF 
SETTLEMENTS OS ProPEETI. 


43 rhehnsbandsimning his mfo has 
same rights in respect of 
?ecii\e7y'^ property, if she die in 

1 a > testate as the widow has in 
inS?ite°^ property, if he die 


44 If a person whose domicile is not 
Lfiect of marrw^e India marrics in 

3«\%een persoado British India a person whose 

111CI *nd «n» al^_. »C . . _ . 


nuci'd «i«j 
not domiciled 
Brit sb India 


iiiuia a peibUJi wuuao 

domicile is in British India, 
neitliei party acquires by the 
, marriage anj rights in respect 

?n the other party not comprised 

in a settlement made previous to the marriage, 
inquire thereby 
l!m« domiciled m British India at the 

time of the marriage 

See s 4 


46 The properly of a minor nny bo 
Settlement of settled in contemplation of 
rontlmpfaMon^i" maiTinge. proMded the settle 
marriage 


meiit be made lij the minor 
■ / .1 'V. approlnhon of the 

rnmorsfatbor or if ho he donil or nboent from 
British India, with the approbation of the High 


\ 
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p\in \ii ® 

U^ A\ni'> vM* CoD’ciLs 
u 4-6 C\cn person o£ 

rersDi s insble of i i i 

malt ng cound mind and not a minor 

im% dispose of Ins property 

bj will 

rxplaufitioii 1 —A married noman inaj dis¬ 
pose Ijj mil of any piopertj winch she could 
alienate bj her own act duiing her life 

Eajplaiiatjon 2 —Persons who are deaf, or 
dumb or blind aie not thereby incapacitated 
for making a will if lhe> are able to know what 
they do it 

Explanation 3 —One who is ordinarily in¬ 
sane may make a mil during an mienal m 
which he is of sound mind 

Explanation 4 —Ko person can make a tmII 
while lie IS in such a stale of mind whether 
arising from drunkenness or from illness oi 
from any olhei cause that he does not know 
what he is doing 

Illvstrations 

(a) A can perceive what is going on m his 
immediate neighbourhood and can answer 
familiar questions but has not a competent 
understanding as to the nature of his property 
or the persons who aie of kindred to him, or m 
whose fai or it w ould he proper that he should 
make his will A cannot make a aalid will 

({<) \ executes an instrument purporting ^ 

to he Ins will, but he docs not understand the/ 
nature of the instrument, nor the effect of it^ 
proMSions Tins instrument is not a valid wiIL 
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(c) A heinpr \er^ feeble and debihtited, 
but capable of exeiciainRa judgment ns to the 
proper mode of disposing of his property, 
makes a mil Ihis isa \nlid will 


1 Soundmind—4H idiot or a lunatic is not 
of bueh mind As Fxplmation 4 slioivs n person mak¬ 
ing a will must be in sacli a state of mind as to know 
what he is d mg te must be nble to exercise 
thought reflertion and |iidgmont Oulimrilj exe 
cutionofa will by i cniiipeteiU testator raises the 
presumption tint he knew ni <1 apj u \cd of the contents 
of the will Alter v Alhnson IPAD G65 and 
competency of the testator is piesiimeil if noil inf? 
appears to the contrary Uoome«/i\ /I shmohtni 210 
I'y opP<?al to P 0 P-thmohtm \ lloonies’i 
u ^ ° ^ burden of proring incapacity or 

absence of proper dis| osiiig mind is on tlioss who wish 
to inTalidaie the will, ifc 

It must be pro\e<l that tl e testator was of s sonnc 
mind and not a niioor lihamraihtlai x Vislmanath 
7 Bom L R 72 

Ihe fact that the testator committed suicide 
three days aftei the execution of 'the will does not 
necessarily raise an loference ofl'previoiis insanilr 
Burrows V B. 1 Ilagg 109, but subsequent events 
may raise such an inference see Hamt \ lienal, 

1 Sw & Tr Ids 


,, nee c. tninop — \ minor can not make 

a will and if the ng^ol majority is 21 owing to the 
appointment of a qfrtiCcaled guardian n will made 
before the eomphtionof 21 veare is tokI, Dipa a Fal 
shmi, C lad Ca 0 * ‘ 

’ -®'”= mnil.i.poseotanj 

properlj H e ™ul,l Iran.rfr Tl.i 

.,cLionapil„aip,I,eI ,„,|„tt.ll.Acl ami l.aaca m 

tha ^^llIa nt Ilmiln lailir, Boaerna,! bj Ibat ,lat 
Ilmae .1.0 na „ tnnke«„.ll,„ „,p,cio( properl. 
v,b,chabo .nber.l, T„m |,„ |,,„ba„.l or faihir a- 
1.0,re., 11... ol,„ ,p, T,„ „ ,,, , 
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!!hig,1ul!i\ llrl.innlh 21 A J »C A^ Ir. 

lations lirp M ixrt h llimJii Mie oni <ii-j0'0 <'f 

lier '^Iridh >11 

4 Will made durine lucid Intervals.- 

Proof oE IkM intcniK nm«t lio olo cK cnminO'E 
Dricfr 1 Pliill ‘'S llic ouui nn llinso 
'rho nllego tliit tlio mil «■*•» mn If <litnn« nno of 
®acU inters rIs- s 11 arwii *l\ts fOj 

■| Kxplanatlon I.—KckI miU tlio «er(m(l 
proM»o lo » 3 HitBtlii \\i11h let <loc^ not cmble a 
Uimlu iTi 1 >is to <ii , *e l»i Will i f -iiij propel ti wlinh 
the can not aliemte infer rieo# l/M/.r<iKf v / tiarm j«, 
iN L R 4G 

C Explanation 4 —Old ige Cmuinei 12 
'68 44 J III incTf <cii\ to iinnat^e one M aflniia Slier 
eool\ ''auuderron I I \ es 2S» nr niUlaiion todrink 
ind an atl i k of de umm Iremeti* •» few dajn befi le 
iipcutinjr tlie mlU II nillnj v ‘^'leeij I i tV. T 
j74 !•. no lll^qll dibcation . Iiut tbex aic ciiciimstances 
Thicli theeowrt Ins to consider in iletermininp wliether 
he tC'«tator did n it know nlnlJie was doiog which is 
he test of lesumentari tnentnl mcapaciij Where on 
118 deathbed ^ txeciited t mil iit fisonr of his wife 
lo the exclusion of all other membois of the fimily, 
the l’ns> ( oimcit oh«erve<l tint iii order to eonslitiue 
a sound di«i osin/i mind a tt stator m such n esse must 
not only bo nhli to understand tint he is bi his will 
giviiiR the whole of his piopeitj to < no object of lus 
regard, hut he must aUo hare raj acitj to comprehend 
the exieut of his properly and the nature of tlie chtms 
of others whom h) his will he i'» excluding from all 
parlicipstioii 111 the projifrlj, llaricood r Biker 
3 Moo, P C , p 2W see also lJufattr \ Croft if>* 
13C 

1 lie testator need not base been gifted with n very 
high order of intelligence, proiileti he wss able to 
understsiid his jwsition an« what he wis doing 7 Ind 
Ca 301, reiving cn S flon \ Ilojncood 1 F A F 378, 
Sirm/en v .'•irin/rii, 1 F A F '>81 The mere fact 
Hli ^ 
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that a lailj afflictetl with paiw and plnsical weakness 
shoul 1 haie indulged in a fen pleasant self-deceptions 
IS I ot enouj^h to stamj her as an imbecile or idiot 
Bapt)i t '>orab)i 7 Im1 Ca 301 see also An*'*'" 
iviiDiori V !iaUshettdta 13 C W N 1128 

\ person Kuffenng horn (artnl paralvsia imy he 
cajnble of eTecuting a will of a simple character, 
altl ongh Ins mental faculties may be inipaiied by 
the illness and he be unfit to originate or to compre 
hend all tl e details of a coinf heated settlement Tb® 

test IS nhethei he is capable of nuderstanding suou 

bu'iiiess as falls to his lot oi of regulating the succes 
Bion to 1f ropeity Snjid -t/i v lb%d Ah 23 C 1 " 
C see 2o C 821 wheie ibe will of a paraljtic 
set aside under the circumstances , 

Light dajs before making his will a testator had 
a fit of apoplexy and was paraUsed in one side jh® 
tongue and tluoat were inrtiallj paralysed IIis phy¬ 
sical condition remained unchjuged though hia nientsl 
condition improied so that on the daj of execu 
tion the docioi could ceitify that he was conscious 
as distinguished from unconscious The doctor how 
ever refused to ceiiifc that he had testamentary capa 
city llie court which 1 eaid tl e evidence disbeheveu 
the other witnesses that the testator Ind such capacity 
and refused to ptanl probate The High Court being 
ofojimon that the Judge had not given adequate 
consideration to the possibility that in spite of J h)^‘' 
cal infirmUy, the testatoi s menial capacity was suE 
cient and that the dispoeitioia III tl e will aaere such 
that they could hare been communicated by aery feW 
nud Biinplo avords and that the testator aras in a con- 
dition to fully understand this document when rcid 
oaer to him ami to signify Ins approaal or disapj roral 
granted probate The Privy Council leversed this 
ilecision holding that tlie doctor s evidence fully ju«ti 
Ced the aiew of the court of the first instance that it 
left the oiiiie cm the propoundcr of the will utdis 
clnrgeil , and lail dniiuthat it h \ory ilifTicult/uf 
Jii l„cs wh) haao not lieanl or seen the nitncssca to 
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refuse to t io] t the concl i<>ions of fict of tl oso who ® 
Have nnltltt tint tlifricull\ w /;reitU nccraratcl 
whentlejul"e wh learl ll era has fa%ourc<l tie 
opinion not onl} ll it ll eir mfeix ccs ire tmsonn I 
on ll e I alanre of prolul ililt their story hut 

that thev were n t witnesses < f llie truth Shanmn 
goraji 1 Wuniffea 32 M 100 P C 

\s to persons Ri fTermc from «lel isions see 2 ( 

£an^» r (jool/effoic L H jQ B i49 ''omne v & 
s’ P I) 04 Jenkina \ Iforrw 14 Ch I) G”4 

(c) \ being of snfiicienl intellect, i£ un 

disturbed bj llie influence of others, to make 
a will jet being so much under the control 
of n that lie IS not a free agent makes a will 
dictated bv II It appears that he would not 
hate executed the will but for fear of B The 
will la intahd 

^/) A being in so feeble a state of health 
as to be unable to resist importunity is pressed 
bj B to make a will of a certain purport and 
does so inerelj to purchase peace and m sub¬ 
mission to B llie will 18 intalid 

(p) \ being in such a state of health as to 

be capable of exercising Ins own judgment and 
tolition n uses urgent intercession and persua 
Sion with him to induce him to make a will of 
a certain purport \ in consequence of the 
intercession and persuasion but in the free 
exercise of his judgment and aolition makes his 
will lu the manner recommended bj B The 
will is not rendered imalid bj the intercession 
and persuasion of B 

(ft) A with a Mcw to obtaning a legacy 
from B pa%8 him attention and flatters him and 
thercbv produces m limi a capricious partiality 
to A B 111 consequence of such attention and 
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that a laclj aflltctetl with pain and ph^ steal wealvuess 
shoiil 1 hate indulged in a fen pleasant selMecepUoo* 
IS not enough to stanij her as an imbecile or id ot 
Bapiiiiv 7 Iml Ca 301 see also Ansi'’* 

Kimuiiw ^.atuhendta 13 C N 1128 

\ person suffering fioni partial paralvsis may he 
cajable ol executing a will of a simple character 
altloughhis mental faculties may be impaned by 
the illness and he be unfit to originate or to compre* 
hen 1 all tl e details of a complicated settlement Th^ 
test IS whethei he iscapabh of imderstaiKliug s ich 
business as falls t) his lot oi r f regulating the siicces 
Sion to 1 IS piopeity 8<ijid l/i v 11 id Ah 23 C 1 “ 
C Ree2)( 824 where ibe trill of a paralytic wa® 
set aside under the circucnstauces . 

Eight tla\8 before making hts will a testator had 
a fit of apo| leiy and was paraKsed on one side His 
tongue and thtoat were partial)} paraljsed His phy- 
sical condition remained unch luged though ins mental 
condition iinproied so that on the day of exccu 
tion the doctor could ceilify that he was conscious 
as distinguished from unconhcious The doctor 1 
erer refused to certifr that he had testamentary capa- 
city 11 e court which heanl tl e evidence disbelieved 
the other witnesses that the teetatoi had such capacity 
and refused to fcmnl probate The High Court beio? 
ofo]inion that the Julge had uii given aileficat®^ 
consideration to the possibility that in spite of physi¬ 
cal infirmity, the testatoi s mental capacity was sufh 
cient and that tlie dispositions in tl e ivill were each 
that they couh! liaae been communicated by very few 
and siinplo woide and that the testator was in a con 
dition to fully understand this document when read 
over to him and to signify Ins approa al or disapproval 
granted pinbate TTie Privy Council reverse 1 this 
decision holding that the doctor s evidence fully ju^ti 
fio I the view of the court of the first mstaiut, that it 
left the omit on tlie propounder of the will undis 
charged and Inil down that itisiery dinituU for 
Jii l,,es wh ) liaao not heard or seen thewitncsscs ic 
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defuse 1 1 *1 lo] t tie cfineliiMons of fact of tl30«e who * 4.0 
liare an 1 il at tint <1 fficiiltt is prcath nccravatecl 
^heii the ju l"e wh i learl tl em 1 is faaourcl the 
or*nion not tint tlieir infcre ccs are unsnun 1 

OQ the halan e of prol il ilitv ajn*”*** their Rtorf h it 
*hat the% wire not intneRses f the truth Shanem 
Sora^a % Mantika 32 M 100 P < 

Vs tt persons Kiifferinc from <lelusion« see 2 ( 

BanI * V Goo Ifelloic L U j Q H »49 bomee r & 

5 P 1) b-J Jfnktm \ Uoren 1-1 Ch D G”4 

(e) \ being of sufficient intellect, i£ tin 

disturbed bj the influence of others to make 
a will jet being so much under the control 
of IJ tliat he js not n free agent makes a will 
dictated bj B It appears tint ho would not 
hate executed the will but for fear of B Ihe 
tfill IS inaalid 

(/) A being in so feeble a slate of health 
as to be unable to resist importunity is pressed 
hy B to make a will of a certain purport and 
does so morel) to purchase peace ana in sub¬ 
mission to B llio will IS invalid 

(g) \ being in such a state of health as to 

be capable of exercising his own judgment and 
aohtion B uses urgent intercession and persua 
Bion with him to induce him to make a mil of 
a certain purport \ in consequence of the 
intercession and persuasion but in tJie free 
exercise of his judgment and aohtion makes liis 
aviU in the manner recommended hj B The 
will IS not rendered maalid bj the intercession 
and persuasion of B 

(/i) A with a aicu to ol tailing a legaev 
from B pars him attentian and flatters him and 
thereby produces m him a capricious partiality 
to A B in consequence of such attention and 
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484 A amII or any pirt of a will the mak 

,,,^ . inff of which has been caused 

W 11 obta ned b\ t 1 u_ 

fraud coerc on or iraucl OT COerCIOU 01 Dj 

importun ty snch importunity as takes 

away the free agency of the 

testator is \oid 


lllnstrattons 


(a) \ falselj and knon inglj lepresents to 

the testator that the teatatoi s only child is dead 
or that he has done some undutifiil act and 
thereby induces the testator to make a will w 
hia (A s) favour such will has been obtained 
bv fiaud and is inialid 


(6) A by fraud and deception prevails 
upon the testator to bequeath a legacy to him 
The bequest is void 

(«j) A beiiiga prisoner by lawful authority 
makes his will The wdl is not invalid by rea 
son of the imprisonment 

(d) A threatens to shoot C or to burn his 
house or to cause lum to be arrested on a cri 
minal charge unless he makes a bequest m 
favour of C B in consequence makes a bequest 
in fa\our of C The bequest is void the mak 
ing of it having been caused bj coercion 


Actual 1 lolence is n )t neccssarj to prove coercion 
Imaoinarv terrors mav be BufTictent for that purpose 
Boijse v neasoorot gh 0 fl L 2 

The oHj $ pfot indi ] es in overj case on the partr 
propoiinlin" a will and ho must satisfy thecoirt 

tlat the mBtrimentBoproponlcd j3 the last will of 
T^free no 1 capable testator Bnpy, , Sorahji 7 Ini 
Ca *>01, Ameer < A/ib fv A/o/rtunia ; CC I J 
see note to s C2 I rob an I Adm Act lie fact ll at 
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®D<ler It ou^lil ccn<*rnlU to cicilc tlic BU^picions of 
tbe cawTi, h>»j \ ifren 7 L Jt fl J41, rpp H 
530, P C cited la note 4 to b CO, I'lol) an I Adm 
^ct 

Tlie fact that the leRlator knew and approveci of 
the contents of the allegwl will Hpirt of the burden 
of 7 roof assunieil bj eierj* fv*rson who {>mpoiinds a 
This Inndeu is Bati^fiecl prinn jaeit in the case 
®f the Will of a competent testator but if tho^e wlio 
®P( o«e u Riiceeed l\ cross exainiiiatioii or nlherrrise 
■a mectin^ tlie primo/<ie»c ct'^ the partv proponnd- 
>D 5 the «ill must satish the court affinnatireU that 
the testator di 1 rcalh ktnw and approve of the con¬ 
tents of tin will I In untit mat be increased bj cir- 
cmnstaiicpaMjclias tmlioundtd confultncc tn the drawer 
of the trill (xtrenic dcbilitt in the testator elandestini- 
ly* otc fills princiile IS aj(l'C!»blv whert. the pro- 
pounfer of a will mi<le in the mofus'il floes not 
actualK drift the lustmmeni him«elf but It is it w i ittin 
out 111 Ills favour not b\ > i rotessu>nal lawver but 
bj a casual hcrireiKf and attesteifbj persons brou,jlit 
fromadistinee withoutau> previous drafts ami in- 
stnictitms ii the aWe,s’e<J testafor is sbowji to 

ha\p been of wealt mental aii<l phvsical capaeitv and 
at till, tinu 1 1 the pieparaii >11 f t tUo will is on the 
brink of dissolution liJikrtJina \ Oopikthai 7 Dont 
I. H 175 

Ibe omit prohandi bts m cver\ cim up m tlie 
partv projiunlin^ i will in 1 he must s»tisF\ tin i ii 
science of thi i urt ihit lli lustnuuent si prjp im 1 
ed >s the lasi w ill fa fn c and capable testator , and 
if a parts writes r pieparcH a will under wlncli he 
tikis a tiMufit that is % circaiustance which nu_lit 
Tfi fionJh tn excite the suspicion of the court itiif 
calls upon It to be M"ilant an I zealnus m evammiiM 
the ividinci m snppirt of the instnumDl in f i\ nr of 
wliicti It oii^lit n It I» pton uincc uu1«.-s ila -u-iii.iin 
isnmovcd and it is judicullv satisficfl that the paper 
propouii h d doi s express the true will of the deceased 
liarnjY /litliii 2 Moo , P C , 4S0 This principle was 
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al'o hill clo^^ n and actetl upon in Fulton v ylnrfrew, 
L R r H L 44S Broun ^ Fisher, 63 L T 46j The 
rale IS not oonfinecl to the single case in s\liich a t\ ill is 
prepared h\ or on the iD'^tractions of the poison takin? 
lar^'p henehts under it but extends to nil cases in 
which fircunistantes exist which excite the suspicion 
of the court and whenetcr such circumstances exi‘‘t 
and wluateMr their uatuie may be it is foi those who 
propound the will to remove such suspicion and to 
proxe afTirmatiTeh that the testator knew and ap¬ 
proved of the lontents of the docimieiit, and it i» 
onl\ when this in done that the onus is thrown on tho‘P 
nho oppose the will to i roie fraud or undue influence 
01 vvliatevei else thev uly on to displace the case 
nudeforpioMii^theudl Tytrelli Pamton (iSOi), 
p 131 

Dut whete the ex idence gixcnfopi-ove the esi«teii« 
of uspieious circumstances is not believed by the 
court xvhicli heard and axw thcxritnesses and evidence 
lu 8ii| ixort of due execution and inental capacitx is 
believed [ robate should be ^ranted and l!ie rule in 
Tynell v Piinlon docs not ayply Shama Chnin 
Aiindiv hhetlromom 27 C Til P C 

S. where a will was actually and duly exeented 
the fact of its ronlainmg extraordinnrv conditions did 
not make it other ihan a genuine docninenl, /hdh 
J\u?i\car V I'higirnlhi 9 C U N 040 P 0 

As to onus in the case of wills of pfinli laches 
and illiterate persons see 5 C W N W3 and 11 0 
r 20 cited undei 5 G2. P.obate ami Administration 
Act 

\fl illuflts (o)nn(l (f>}sliow fiaud invalidates a will i 
and if a part of a Will was made uniler tho infliipnce 
of fntiil tint pari alone is void ,\Ueny 
i n U 1 11, I rovided it is aeverohlo fiom tho rest, 
Rhn,les\ n, 7 \ {' 102 

2 Importunity or mniienco must bp sufficient 

J" deprix e Jho icHiator«f free agency See IIu/l v II . 
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Hlu«t (i) must r< t lie I t of V t\ill iinde 

tinder the jiinuenre < f Jwjo Jnt>s ■«» 1 iHe/jJi >n is not 
tal I ,rl of „ X //o/tfoof It '.Tji 

Tins ail I illusl (t) Hj Jonn Uie rule for llic >,ui lante 
of^courls /i;ics/nrir» \ Vtjrcsliuan 11 I U V 

49, A will ts Inblo to be revoked or 
n 'lUered bj the in'll er of it at 

^dor^t-red TOT time H lie/i lie IS coiJipeteti t 

to disi>ose of Ills propertj by 

will 


TARr \III 

Of Tiir Execution of UNrnitii toed Wills 

60. E\or^ tcstaloi not beint; a soldier 
employed in in etpodaion or 
N legeTwIit '' enjnst'd in sciinl wotfare or 
a imniier nt e-ca must execute 
hi3 will accor hup to the following rules — 

Pti st—The testator hhall «ip:ii or shall affix 
Hi'S maik to tlie will >r it shall bo signed b% 
some other pensou ni bi-s presence an 1 bj lus 
direction 

Seeorul — Dio Mgnalni© or marl of the testa 
tor or the 6if,n Uure «t the person signing for 
him shall he so )»Iaceil lliat it shall appear that 
It wa"! mtciidcl therebj to gue effect to the 
w riling as a will 

Third — The will shall be attested hj two nr 
more witnesses cadi of nliom must ha\o seen 
the testator sign nr affix bis mark to tlie will, or 
ln\e seen some other i rson sign the will m the 
presciue and hi the direction of tlie testator or 
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have received from the testator a personal ac 
tiiowleclgmeul of his signature or mark, or ot 
the signstuio of such other person , and each of 
the witnesses must sign the will in the presence 
of the testator but it shall not be necessary that 
more than one witness be present at the same 
time, and no particular form of attestation shah 
be necessarj’ 

1 Some other person, le, othei than an 
attesting witness hunabhai H B H C 87, Hemlota, 
9 0 226 Contra. Bailej/ 1 Oort 914 

2 To give effect as a 'wlll.—It isnotneceS' 
eary that the signature ehould be at the foot of the 
will All that IS necessary is that it should be uO placed 
as to lead to the inference that it was mteoded to 
authenticate the will 

3 Attestation.—The third clause departs 
widely from the English law A person who eiffus for 
the testatoi can not be one of the two attesting witnes 
ees, Nanahliai, 11 B H C 87, Hemlota^ 9 C 226 Two 
attesting witnesses must have signed after and 
before the testator executed the will, Bi$$onath V 
JJoyaram 5 C 738, Tlnrro Sundim tb 17, Fernands* 
Y Aloes, 5 B 382, Oldtny, 2 Cun 863 

There must be at least two attesting witnesses 
One Witness cannot sign lor anotliei, Cope, 2 Bob 335 
though he may gmdciUie hand of the other witness 
Harrison V nleiih-3 Q)IJ 117 A person may sign 
for the two witnesses, they holding the top of the pen, 
Letcis, Si L '7 IVob 15? It is not BufHcieiit for the 
attesting witness to trice oier i pievioua sigiintuie 
with a dry pen on the re-execution of n will, Plapne v 
gcriien 1 Bob 772, for tint is only the ocknowleilg' 
inent of signature, Uoore \ Ktnj, 3 Uurt 21 , 

The si.mature luustbe desciiptao of the witness 
Charlton i /(iiidmarsh, 8 ff L O.p 171 Hence 
attestation in the name of the iiushond of a witne’>s is 
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Botsufficient /ererinijfon 11 P AD 80 Si^m 
ture by initiils must be pat with ibe intention of 
attesting Cunnitij/i im 29 I J Ch 71 

The witnesses need nol )me si/jneil in tbe j re- 
sence of each other \i mal v Siritmoni 25 ( 911 
\Mien 1 document which on the /ice of it purports 
tohaiebeeii execute! is a will ind ittesteil is proved 
to have been dulv exetuted in the presence of witness 
es m the issemblj t!»e presumption in the absence 
of evidence to the contrary is that the lequiremenis 
of the section were satisfied though there is no regu 
lar attestation clause \itoiClandv Sagaui 10 C 
L J 499 Iloy(iv J?of>ert» 12 Moo P C 165 Wright 
V Sanderson 1 P D 149 Diirgoym r Showier 1 
Hoberlson > Sho t Ueniangmt 4 C M N 204 

two persons sigmog after the testator has 
execute 1 the will in his presence an<l on witnessing 
his signature or on receiving an acknowledgment of 
execution bj him will sjtisf} the requirements of tlia 
law It IS not necessar} tl at they should have signed 
expre«Blj as witnesses attesting the body of die will 
Por instance a testator executes a will and takes it to 
a sub-registrar for registration He admits the execu 
tion of tlie will and is identified by A V and the 
6u1}-registrar signed their names at the back as wit 
nesses to the execution of the will The attestation is 
sufficient Sttija Qopal Sarcar \ Nai/e icZra ^ Qth 1) 
C 429, In re H rro Sundari Dabi i 6 ( I" 
4»napejidra A ih v A thi \ th t IfO fn the 
jcodj o/7?oj/rjion<r/ 1 ( lit' The atteatati n may 
be either t tl e execoiion or to tie admission of exe 
cution ! 1 leer i VoJ antind 6 C L. J 453 of the 
will by tlie testator It is s ifficient acknowledgment 
by a testator of his signature to iiis will if lie makes 
the attesting witnesses understand tliat the paper 
which the\ attest IS his will though they do i nt see 
him sign It or observe anj signature t tl e paper 
which thej attest provi lei t! at the Court is satisfied 
that the testators signature was there when the wit 
nesses attesteil the will Uantihatv llormasji Datnanjt 
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I B 547 Xma^endra Sath ^ Kashi Nath, 27 C 
iOJ An 'lekuowlwlsmeiit -iftPr the ^ttest'itIon is id 
suaicient Olding 2 Curt 865 

It i\ill be notice I tli-it s 50 speaks of sigoature or 
Dar 0 the testator but of signature only of the 
'iltestins witnesses Ilenre it lias been infened that 
iiie ordinaiy rule tint signatuie includes a mark does 
notapplj liere anil that attesting witnesses should 
«« I not meiely affix their marks Fernandez v 
382, Alt!/1 Gopul V N agenda a Nath 
P ar.1 l^nteee per Boutifex J in Wynne. 13 B I- 
iiiJdpei ^Uile J )ij DiesoiUli a Dauantm 5 C 
j Lndei the Ln,li-b M ills \ct attestation by mark 
^ suiricjent Humsonv I[ 8\es IS' even tlioush 

1 ^ 116 The 

I n'® ‘ reyards loitnls equal to signature 

iVn i/ 15 M 201 C/iHstia«; 2 Rob 

liu Margtniyi Uobuden 12 B D 


Itpul bA»J »t 

of tl,B icttu?, o ' i”' '"“fbin- most bs m lh« nimci 
1022 ■' ‘'i •''«m« n™» llJur 


but 0,*p?n lbs 

tn ,rLTr ‘' of 'l'= lesn 

flirt! I sl r mecoieil 

'' In the presence of the testator -TJie 
;.nX"liarot;‘’T' posmou U.at ho 

In T ilosiipf! t 1 "* *®1 ''iribo their names if ho 

i.;i*r'ir"r,Jb"V7*r ^ 

.uuko „ u.ll, b„U,„„c,„b„ ,s 

rtnUn . M=»'l ‘■"‘“•cnlHs ? It Ins been hel 1 

\l ?. P'^iKontlnt If lo 

^ i ‘‘i^ht, he coul I have seen the wilnesaes 
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lliere 2 slron" pr^susiijition 111 fixour of diie 
cxeculiofj cl ft iriJI, eec Uurtroiftie i ^hairier, 1 JJol/. o, 
U njlit » SMirf<rJoii 9 1‘ 1) 149 Aa to attebtaiion 
tlie nill of a pirfli t>ee llortndra \ Cliandrii, 
ICC 19, tee 4 C \V 1C*L>(H 


C Conniot of laws.— TIk* v-ilulm of a mil 
winch purimrts to <li'j>o«e of iminmeable piopertj m 
British Iniin imist lie tPsteil bj the iu1<*b in force m 
B^itisli Indn, \ / 20 1) C07 


51, If a testatot, in a ttill or codicil duly 
, , attested, lefots to on\ other 

I^rrSy'Asfet't.nce^^ document liicn actinilj Mrit- 
ten, .IS e\|)rcssin/? .'ihj part of 
his mtentions, such document slinll bo const- 
der(?d ns /oninng a p-irt ol the n dl or codicil m 
tthich It IS referred to 


Then actually written.—The docurnent 
referred to must be ni aeiuM existence at the dale of 
the uiH. Coimfcs* 0 / Pertutis v ford f/e«t/fird, o 
Curt 4CS, •» "S i (' 400, md 

described as so existing DaU«u l I* t. It ISO 
Statements of the testator mxc'e before or after esetu- 
tion aie adniissihle to i>ro\e wliat paporn cunstitme 
his will, Ooiild T Lafte, b P 1) I 

l\here a deed poll preriousjy executed the 
testator wn, refereo to in the will but not so as to 
nnke Its tontents. 1 j^it of the will, held it was not a 
iestamentiT\ docunientrequinng probate nun5n6.l1 v 
/I/iiijicuikIj*, 29 K o ?0 P C 

Secret trusts.—s^es 4 imstA \ct 
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PART IX 


Or PaniLEctD Wills. 


52. Any soldier being eraplojed m an 
ivileged will ©Tpedilion. or engaged 


actual narfare, or aiu manner 

being at sea, maj, if he has completed the age 
of eighteen years, dispose of his property by a 
will made as is mentioned m section 53 
Such wills are called privileged wills. 


lllvstrahons 


(n) A, the surgeon of a regiment, is actu¬ 
ally emplojed m an expedition lie is a soldier 
actually employed in an expedition, and can 
make a privileged will 


(l>) A 18 at sea in a merchant ship, of which 
Jie 18 the purser He is a mariner, and, being 
at sei. can make a privileged vnll. 

serving m the fieW ngimBt 
insiirgents, is a soldier engaged m actual irar- 
lare, and as siicli can make a privileged mil. 

(d) A, a mariner of a ship m the course of 
a loyagc, is temporarily on shore while she is 
lying m harhour. Ho is m the sense of the 
word, used in this danse, a mariner at sea, and 
can make a privileged will. 

(c) an admiral who commands a naval 
force, but who lives on shore, and only occasion* 
ally goes on board his ship. „ not considered as 
at sea, and cannot make a pi ivileged will. 

(f) A, manner serving on a military espe- 
ihtioii, but not being at Rca. is considered as a 
loldior, and can make n privileged will. 
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1 Employed In an expedition op en 
Erased in actual warfare Hemg m com 
mand .1 an arm> dnisi n stitioncl 'll '» 
neither lIiU 1 Moh JTG nor w Inin mbarii 
H hue V [leilon " ( «rt bl8 Dmmmon I % / «r»sr» 

«b iJ 

Mariner being at sea. \ Trill mn.le on 
the .lav the testator sh.i l e I Tvliile l.is le^el Tv-is sti I 

inDntislipoilisn urnilcfiel Corbj 

But a «iU iiade bj ^ eb.pu.an «lio nent on si ore 

Ills slap being on'in eipe l.lion after ar aec.dent of 

Tvhich he soon die I is i rnileged Lay > Curt S,o 


Tvhich he soon die I is i rnilegeu 

S3. Privileged T\ill9 may 
•nd'^ru ci fo^Hxe Ijo m writing Of nnj be made 
cut (f” jrviefed b\ word ol moutb 


Iboeiecutiono.tliemslnUbe governed by 
the following rules — 

lust—The will maj be wnUeii wholly by 
the test-uor with ht» own hand In such case it 
need not be signed norattested 

Second It mt) be written wholly or in part 
bv another peison and signed by the testator 
In such case it nee 1 not bo attested 

T/iMfl —If the instrmunt purporting to be 
a will IS wiiUen wholl> or m l iit bv 'mother 
nerson and is not bigin-1 »•> tho testator it shall 

be cou’ideitd 11 bo his will if it bo sliown that 

it wns writtin bj the testators direction or that 
he recognized it as Ins will 

If It appear on the lace of the instrument 
that the execution of it m the manner intended 
In him was not complete 1 the instrument shall 
not In reason of that circumstance, be imalid. 

provided that non-txecntion of it can be 
ascribe 1 to some cause other than 
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the abinclonmeut of the test imentarj intenttni s 
expies?ed in the instrument 

Fointli —If the soldier ot maiinei <511111 Inio 
Miitten instructions f< 1 the prepantion of his 
ivill but shill Invt. die 1 befoie it could be pro 
pared and executed such instructions shall be 
considered to constitute Ins irill 

Ptfth —If the soldier oi manner shall m 
the pieseucc of two witnesses have guen acrbal 
instructions foi the piepiiatioii of his will md 
tlioy sliall have been reduced into nntirg m 
his lifetime bnt be shall ha\e died before the 
instrument could be prepaied and ©Keouted 
such instruments shall be considered to coiisti 
tute Ills will although they ina) not liaae been 
reduced into arming in Ills presence nor read 
over to him 

Sixth —Such soldiet or manner as aforesaid 
may make a will by woid of moutli hy declaring 
hia lutentious before two vritnessos present at 
the same time 

SOTenl/i—A mil imde hy nnrd ot itioiilli 
8lnll be mill nt the e\pir->lioii ot one monlli 
niter the tcetnloi ehnll hnte censed to ho entitled 
to make a pnaileged will 


PARI \ 

Of THE \TrrsTATioN, UrvocATiov, Altjpatiov, 
AND RFVIVAt OF WlILS 

54. ^ " dl shall not bo considered as in 

r/r-Btoff: rc tost ®"dicicntl^ nttested hj reason 

tc»t ni, wit of anj benefit tlitrobj guen 

either by any of bequest or by 
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ol apiwimnu'iit, to any person attC'.tiiii; it 
or to Ills or lior wife or Imsbuiil 

but tlio bequest or apixiiutinent sliall be ^ol(l 
so far as roiu irns tlie ]wrson so attesting, or tiio 
wife or lui',baiul of siitli person, or any poison 
elaiming mnlcr eitlier of tliem 

Efplanatinn —A legatee under .i «ill does 
t'ot lose Ills legacy bj attesting a coclit il wliicli 

confirms the will 

1 But the bequest shall bo void.— fins 

lioMa good even when a will need uot be attested, 
4 G V Aarar, 4 M -44. or when ilio j’creon benefit 
cd has attested la addition to the number required for 
ralidating the will, I>o« \ l/if/#, 1 ifoo A R i88 

The benehenrj musl h'ue si.;ne<l with lutent to 
tittest, Rjadfichl \ /^, B U L 22a. and eTidenco may 
be girea to eliow that he <Ii<l not eign as nn attesting 
Witness S/tafiu'iii IPAD 661. If the couit is 
satisfied that the siguature was for purposes ot attesta¬ 
tion, It will give eilcct to the provisions of tlie seition, 
ss 111 U'i;;c]ii a //etrlnnd, 11 11a 157, althou^li he may 
liave higoed al|o in another character, «<;, as an exe¬ 
cutor, QnfUha v O , 2 V AD 3tMt 

2 Tho bequest, i e, a direct bequest oi heoe- 
fit Hence, a bequest to a trustee which is not for his 
personal benefit IS not avoided CrcMire//v ( L It 
0 Eq 09 Where the atiestmg witness belongs to a 
class of beneficiaries or is one of several joint benefi¬ 
ciaries, the gift to him fails, but does not lapse to the 
estate It belmigs to ilio rest of the class, rouno v 
D«cir*.2nr Abm 207, Cfai/iv Uandall, 3l ('h D 
72 Even a rlirection for punient of prnfe—ininl 
thaigcs to nn ntte-ting mtness.'a solicitoi i* uitlnn 
the section Unrgos \ t'lnmc nif»' .1 ( b 1) 
I’rKyleij, 10 Cli n 1 .\ residuart legatee dois not lo'e 
1)} atli sting a ccvlicil which revoke-, certain leguies. 
llioitgh It indirectly Knefils him, Ctirnetj v r* 
Drew 200 

loll 
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3 Husband or W Ife —Where i pift l > one is 
challenpecl nn lerthis secU n < n the pronixl of attests 
tic n bj his oi hei 6] ouse it must be shown tliat ti e 
reJafioi oi f wsban I an J wife ir<we t)e ittestn 

tion Jf It came into exisleuce si the g h 

wiH be\alul TAor/ev Herlteiek b Q 1^ D oil 

^it —\\ heiher it n an ape is ilissolvetl «/te» attes 
tatiOD the section will apph Prol abl^ it will 


55, Tso person bj reason of interest Jn 
or of Lis being an executor of 
qu'i fied tj"°terlN «s disqualified as t wit 

orhvbe gexecutor iiess to prove tlie e\ecittion ot 

tlie «ill or to prot e the > ilidut 
01 invnhditv theieof 

But it *x person writes or prepares a will under 
which lie takes a beneht (lieie is naUii'illy so e 
6 i«pieion npainst I im which he must renio>e before 
lenti^etji bate orU ale el t / e/ioir r C'opinir'i 
Ml ' \ 4*2 Sec note 1 to v 4b 

56 Fvery will sliill be revoked bj the 

tlio iml ei e^cept 

te«*wr'»miff a(!e ^ 1 Will mide in everciso of 
power of appointment when 
the pioperU oter wlncli the power of nppoini 
ment is exercised would not in defiult of sich 
nppointiueiit pass Jo liia or her etecutor or il 
luinatr'itoi or to thg person entitled in case of 
intestic\ - 1 

Bip/oiiciticm —■'Where t imn is iiuested with 
, , . , pAwer to (letcimiiio ilio dis 

^otrrcari on» jxisitionof property of wlncli 
he IS not tho ownci he !•* 
said 10 Intp power to npiKiint such proixiit) 

57 \o tinpnvilLgetl will or todicil nor 

^n^ irirt thereof slnll be 
o t^rw'llor’co'i*/ revolcl otherwise tliun l> 
rmiriipo or by Tiiother will 
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or codicil or li\ Rome writing; decliriiig on in 
tention to revoke tlic Mine md OTceuted m the 
imnner in wliKh nn nuiiriMleged will is here 
inbefore reiuired to be executed or bj the 
huriiing tenring or olliinvise destrojing the 
Bame bj the te-'t'itor or bv sonic j)cr«on in his 
presence nnd bv his direction with the intention 
of revoking the sime 

lllusltaltona 

(а) A has made in unpi ivilcged 'Till After 
A makes another unpriMleged will which pur¬ 
ports to revoke the first lliis is i revocation 

(б) V his made in unprivileged vv lU After¬ 
wards V being entitle I to make a privileged 
will makes i pnvdegevl will which purports 
to revoke his unprivileged will Jliis is n 
revocition 

1 Oenoral IheBcciun is exhiustire and a 
will cann i be levokevi in nnj other way Heuco 
under ibe llinli Wills \ t to nbich tlie aectiUD 
applies 1 will IS not revoked bv the birth of a p< stbu 
tnoisv-ii f the testator bit>6(v r>oriisami 17 M 
I I 20’ 

2 Destruction Ibe buriiinc tearing or 
destroying must 1 v, wiib il e inteuiion f revoking the 
will llie inteiiii n t> rev kt. can n t be inferred 
from th“ iiiero fiet >f birnitg etc I L R (OS) 
N ) Se I j I W tveilvvT »t can be taken as evidence 
of Ruch iiilciil II see / ekertlii v 1‘latl IP AD 261, 
/fichu f» ' hiioi/erd 2 null p 24 Jlere nbin 
doiimeiit IS not cn nigh fti frvir s Volley 12 L B V 
S '14 Nor IS the fact tl at It has not teenfounl 
( ln<lamhar<i v '^ic immitl an 1 MI 1 1 I" 'll 
(* 8N.» Set notistoB 21 Prob ird \diii \ct Wlicre 
u w ill i» tnccil to tl e tc tit r»» pos c-sion anil is not 
full c ming nt Ins dtitli the presumption is tl at 
It hi3 bttn df'troved Iv him But there must be 
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‘ ® ' evidence to satisfy the couit that it was not m exist 
ence at his death, and a bonaficU search was ina<i6 
for it, Dep Com v Te) Ktshen 8 Ind Ca 695 

3 Revocation by another will, winch 
must he prosed to hue been duty executed Itniust 

be produced and most contun direct expressions of 

revocation or dispositions of property so mcousisteut 
with tliose of the earlier will that the two emnot 
stand together, Utrza v Umda 19 C 444 P C 
heie It IS not produced evidence as to its ci ntenls 
regarding revocation or inconsistent dispositiou o 
property must be very cleat It is not eaouRh ti 
show that the will which is not forthcoming diflerei 
from the earlier one tf it cannot be shown jn whi 
the difference consisted, th The burden of proof n 
upon the piopeity who challenges the will that is ir 
existence, i6 

But if the evidence is clearthat the subsequent will 
though not prcKluced revoked tlie will produced pro 
bale will not be granted \ TT , 1 P i D 309 

As to an irstauce of utterly inconsistent disposi 
tion, sec lUitfretf v 7/, 4 Moo P C 29 

\ codicil revoking an earlier will does not neces 
aanly revoke a prioi coclicil It la a quealuia ol 
tonstructiou, see Farrer V St ('ilhertne't, h P 1^^ 
Cq 10 Bunny V B,3 Bear 109 

A general clause revoking all former wills rc'oke* 
all wilU and codicils made before, Sotlieron v Dciu'ig 
20 Ch D 'jy 

5Vhen the MibM*qiieiil will h only inronsi-teiit 
with the carlici Mill m soint jarticulars the latter 
rooked 1(1 that extent, ! twnyc \ noxVian, 1 P d 
D "7, A'emindt. a MeDonnUl L l( J i |i A '''> 
\\ here there ii no iiiconsisteiKy ifTtct will b< gi'C*’ 
It) nil lestaiiKulaia di'<posi(inns of the teb(at<>r« l 
\ 11 rshbC H L’OJ.a^ont Mill, a V<Ur- 

If'j JJlagt, 235 
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4 Revocation by aomo writing tc, ^ 
oAer than a will or cchcil..«J a note nt tl.e foot of the 
n-ill that It IS re\olvc<l rniter, 2 T A I) 40 ‘J*’ l«^ttcr. 
Ourane- th 40G '■cc howescr llelher ^ Ilellier 0 
r D 2i7 «herethcxMUwasnoto<l to 

account of the cTcciition ‘>f anrther will w uc i 
not fortlicomin.'an.l was not prore<l to rcaohe the 
Will , , 

Bn will A confemil a l>ower to aOopt on his 
Widow s 1 hen he idoineci a son, aiul execiuci a 
second will providins that if the adopte<l eon «ith- 
oot issue in the lifetime of the widow, the propcrti 
ahonld he divided among the daughters ^ 

was held to ht a clear revocation of the power to 
adopt given in the earlier will, IVntot ‘ \<irai« 

S Itbimmfi/. G M 1 j r lie . 

Joint Win -A joint will IS irrevocahle where 
the Bunivor Ins taken a lieneht tindei the will ou tiie 
death of the ervlesfitor . hut if lie In'* -nrceeued to 
die litter H estate under the ordinarv Hw of 
;ance he cannot he said to have t “■/> 

under the will, 1/in//►*>•« v ri»ronot/ia. .J il h. 0 
330 ') Iml Ca 794 Where the joint will is a dis¬ 
position hj each testator of his propertv without any 
arrangement betwetn the ivro it is revocable at the 
will of eitiier lb 

58 No obliteration interlineation or other 
f blit I a uUcratioii made III aiij uiipri- 


)r»lterati ii 
vileged V 


.ileged will after the exteu- 
tion thereof shall liavo any 

..0-- efTecI except so far as the 

words or mtamng of the will shall have been 
thercbv rcmlerod illegible or nndiscennble, 
unless* such alteiatioii shall he executed m like 
manner as hereinbefore is retjuired for the 
cscciUinn of tlie will . save thu the will, as so 
altered, shall be deemed to he duly executed if 
the siRiialuro of the testator and the subscrip¬ 
tion of the w itncsses be made in the margin or 
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S9. 
68 59 


on some other part of the will opposite or near 
to such alteration oi at the foot or end of, oi 
opposite to 1 memomndum lefernng to such 
alteration and written at the end or some other 
part of tlie will 

Parol e\ idence is not admis ible to pmve what tl e 
(ngmnl will was Townley v natson 3 Curt 767 

U here the original will left blank spices wh cl 
are found to be filleil up the presumption is that thej 
were file I up before the execution Cadge IP & P 
o43 liirek \ II I I{<b ti75 <\nj other nUeiatioii 
18 in the ibsenee of eiideiico is to tlie time when it 
was made preMimed to be made after execution 
Cooper > lioelftt 4iloo P C 419 nnd theiefore lu 
operatneunlessMjfmetl an I atleRtpd Ilurrte 1 Su & 
IT 536 Crecmioo f (92) P 7 1 his i lesumption mi' 

borebitted see t>uicA % Q 3 Su A Tr 442 W1 ero 
*1 will IS altereil in pencil md a subsequent codicil 
confiinis the copy of ll e will as altered this secti n 
does not ipplr Uroughlon 29 C 3U 


59 A privileged mil or codicil miy be 
Revocai on ofpr rctokeil bj the testitor, b\ an 
vileged^ lloreod iiiiprmleged Will 01 codiciI 
or bj inj act expressing an 
intention to revoke it md iccompnnied with 
such formalities as would be Buflicient to gne 
vnlidity to a prnileged will or by tho burning 
tearing or otherwise destroying the same b) 
the testator or by some person m liis nreseuco 
and by hiB direction, with the intention of reiok 
ing tho same *■ 

hxjylamitiou -hx older to the revocation of 
u privileged will or codicil by act accom 
pamed with such fomnlit,, 9 ns uouJd be fliiffi 
cienttogivo salidity to a privileged mil it is 
not necessary that tho lestitoi slioulcl at tho 
time of doing thntnet be m s situation which 
ontitlos him to mako a privileged will 
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60 \o unpruilegMl will or codicil, nor 
111) jiart thereof, Avlijcli shall bo 
mam manner reiokcil shall 
he reai'fttl otliernise than by 
the re-execntioii thereof or by a codicil executed 
tn manner herembtforo required and showing 
•tn intention to reiiie the same 

and w hen any will or codicil which shall be 
. partly reaoked and afterwards 

wholK leioled shall be reaii 
'•evokej after cd, siich lenial shall not ex 
urds whriiij reick tend 10 SO much thereof as 
shall ha\e been revoked before 
the revocation of the whole thereof unless an 
intention to the contrary shall bo shown by tlie 
Will or codicil 


PA.U1 \r 


Ot HIE COSSTKUCTIOS Ot \\ tLLS 


81 II IS not rieeessiiy that any leclimcal 
M , , ,, words or terms of art shall be 

'\o doe of will , ii 1 ,1 

use 1 in a will Imt only that 
the wording si all 1 1. su h that the intentions of 
the testator can be 1 n>wi» therefrom 


G 2 1 or ihc pnrjxwc of detenniniiig fjues 
Fnqu r rs lo dsicr tioiis as to what person or 
mne<iuesto s as what property 18 denoted by 

nhje I or Niubjeciof words used in a will a 

' Court must ciirjuire into every 

material fact relating to the j er^ns who claim 
to be mlorestcd under such will the property 
which IS claimed as the huhyect of disposition 
the circninstauccs of the testator and of lua 
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fimilj, nnii into every fact a knowledge of winch 
m-iy coiulnce to the right application of the 
VAoicls whicli the testator has used 


llhistiations 

(a) A bj hia will, beqiieiths 1000 lupees 
to his eldest son or to his joungest grandchild, 
oi to Ills cousin Mary V Court may make in 
quu) m order to ascertain to «hat person the 
description in the will applies 


(hj A his mil leaves to B “Ills estate 
called Black Acre It may be Jiecessarj to take 
eaiclence in older to ascertain what is the sub 
ject mattei of the bequest. that is to sav, nhat 
estate of the testatoi s is called Black Acre 
(c) A b) his mil leaves to B“l]ie estate 
avliich ho puicbased of C ’ It may ho necessary 
to take ev idence in ordei to a'cei tain what estate 
tho testator purchased of C 


See iri)7«»/en Eatatfs 7 Ch D 071 lotjor 34 
Ch D 2Y, Heauuont \ EeU 2 P WmR 141 
Ji'i"’'/ ' 3Vcs 148 Tries V Paw. 4 t £•- 

080 Delioio’ 2 P D GO for instaiiccR Lvidence 
is lint a<]Im^atbIp to fill tip a blank hayihg a A 
2 vtk 2J0 fIunt-\ Jlort 3 Bio C C 311 sec i« 92 
(MideTitc Act) 


Nor IS extrinsic eanlencc ailmissilile tlieii 
I ealonjt Privt)* a rrmji 
I-[t)m I |{ 863 Hemearlicre a fcstnli 
Ins II Usf CIS to pay Its I 'iOO to bis bmtlier 
mitinlcrrst ami to Kit linn t, aa« ate n I oir 
testator avliicl, A ooi iipMHl I eld tint tin tnr 
iKt 111 inierloslioaa iLal (he ItLnca nns 
factum of a <b ht due fo A 1 1 nib ai eii to cia. 
eyidincc tlnii) e testat ir oned \ fis 1500 
Mill, a, os not carraiiu iiitercai niiil tint ii 
uit( rest tt.c IcKal. t «ns nsi(|,„» ,],p |,o,„( 


there I' 
B ijiiiji 
I directed 
, A, nilli- 
se of the 
tees rmiid 
111 satis 
extrinsic 
(hat tins 

lefcrrcd 
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(e) The testitor, Inung su gnncJchildien 
mikes a bequest to ‘ his six grindcliildren 
«nd pioceeding to mention them b} their 
Christian names, mentions one tmee over, omit 
ting another illogether Tlie one whose name 
IS not mentioned shall til e a share with the 
others 

(/) The testator bequeaths ‘ 1,000 rupees 
to each of the three children of A ’ At tlie date 
of the mil A has four children Each of these 
four children shall if he survives the testator 

receive a legacj of I 000 rupees 

lllust (a) See Rockdale r ISushl / 10 ^ cs 3S1 
lUuil (6) See v Price 14 Sun 3 j4 

liluit (c) SeeStdft'fet v Sftiiiei 2\cs 689 
Illuit {«) SeecOortAv Mei/rtck 1 Bro C C 30 
2ZIn«f (/) T’omAins V T 2\e8 Sun 664 
InffarMonv H 1 K aud i2 giftn were to 
the two sons and the daiijiter of A At tlie date of 
the will Olid the death of tlie testator A lad one son 
and four daughters All the five took In Lone v 
Oreen 1 De G A Sm 239 the gift wrs to the four 
sons of A who had tliiee son^ and a daughter She ha 1 
her share In Garveij v Ihbhert ID \eB 12.> tlie 
gift was of a snm of money to each of tl e three cl ild 
ren of A A Jiad four chi! Iren nil of whom got the 
sum 

A legacj IS Riven to my nife or to As wife 
87 shows that a word wJuch expresses reli tion 
ship 19 understood as denoting a !e„itiDiate relative 
or where there is no inch legitinate relativ e a person 
wlo has acquired attle d teof t} eioill the reputation 
of ) eing such relative If the testator or A Incl a legiti 
mate wife at the date of the vnll the legacj will go to 
her eweu thoughaftertheexerutionof the will she may 
have obtained a divorce Boddngton 2o Ch D CS5 
ahe words can not refer to a wife taken afterwards 
Uoreham v BiyiisH 8 Ha 131 an 1 must be taken 
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to ref(,r lo some person who the tc^tntor knew could • 
tale nn ler that desi^nti ii Tfie result when the 
te lator or A hns no le;rittnnte wife at the dale of the 

''dUs - 

(») if gift i<i to m\ wife in 1 the testator Ins a 
woman w)i) Ins obtunefl the npatati >n of hejns* his 
Wife she will take '.ile* \ O 1 Kee 68) provided 
t! e assuinj tiou of character Is not falselv made sec 
htfnueti t ibbolt 4 A es 802 even though if there 
lias been a marriage it la not a valid marnisc as 
With a woman haa lujj a iiustnu I hi l«i£; Pells 27 
Beav 576 A mere kept wi man who has not attained 
the repiitatvou f heuig the testators wife at tlie date 
of the will can not take il the testator sajs Alan 
tuv wife aul a woman Uarj passes as Ins wife 
though kIk w not inarrio I« r lalilli inarned to Inni 
her case i^, much str 

(ii) if the fiift 18 to A 8 wife and there la no 
thing ti shew that the testator lersonalh knew the 
woman who passes as A « wife or knew her m eitcli 
a wav as to lead to the tnfereoce that she was uitended 
hv him theworltui/e means a legilunate wife and 
the w man will not lake Dacenport* Tmst 1 Sm 
A Oif! 120 

The same lules aj ply where a gift is to the hus 
baziJ of the lesmt )r 11 A see Frinks i lirooker 
27 Beav Glj Ke inell \ l«. ft 4 \es R09 

‘ t\ ito or hnshan I of a jerson kn >wn to the 
testator to lie unmarnwl meais the first wife or 
hushanl Radforl \ U tills, 1 R 7 Ch 7 

A will roeiting that the testator had aloptel A 
direcis that shoiil I eons he horn to the testator 1 wouf I 
share equally with them A eon was born an I it was 
foiui I that k lia I nerer been aclualh n iopte I //ehl 
A tuik half the jDperli anl his le enj u o as 
adopte I son was a inis {eseri| tioo / fi i Uiirfid/iar 
24 t 19) see al<t ^«W»nit»ar i S' 6Jamnia/ 2f 
JI 214 C P rreicyi \ I/arish C7i indra 0 C A\ N 
309 Ixtila Prasad V Sifijram, 31 V 3. So a beque't 
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Ss 63 
to6S 


to A and on lier death to liei adopted son B, who could 
not under the law be adopted by A, and excluding 
the testators daughter and predeceased daughter’s 
sons fiom iiiheiitanee, was held to be a bequest in 
remainder to B.irrespectue of his adoption, lUiirari 
led \ Kundanlal, 31 A 339 


Where any word inaternl to the full 

,,,i j etpre-ssioii of the meaning has 

when words ma\ i ° 

be supplied been omitted, it may be sup 

plied by the context 


lHii-itmtioii 


The testator gives a legacy of “ five hnndieJ” 
to his daughtei \ and a legacy of “ fit o hundred 
rupees ” to Ins daugh'er D A shall take a 
legacy of fi\e hundred rupees 

^9> ^ gift to \ if n blionld die without issue 
means if D should die without leaving issue Had/ord 
v 11,1 Kee, 486 See h irkpttrteK v A’, 13 Ves 
476 V Middleton,! 11 L C GO for other 

cases where omissions were supplied 

Iso wot Is arc to be bupplied unless there can 
not be anj rational cmistrmtion of the words as they 
stinci, per Lord EMon m niomfeei* v Baitsford, 19 
' es Gj 4, and it is cleir from the context what 
the omitted word or wonts weie See l/«//or r 
ItaiMti ec, 33 Ch D 198 for a discussion of tlie pun* 
ciples on which omissions are supplied, see also 
'Ihelhussonv I onl Rendleaham, 7 il L C 429 


But woids can not be supplied to gue effect to 
what mil be faiicieil to have been the intention of the 
testator, ('Jopai ATwshno T Hamnith, 5 Bom L R 729 
6S. If the thing iihicli the testator intend- 
Rejtaion oi errone- ^ bequeath can bp snffi- 
ous particulars ,n ciently identified from the 
^^esi-ripiion of sub description of it given in the 
will, but some parts of the 
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deccnplion do not apply, such parts of tlie (1ps% e ?go 
« nption Rliall );© rejot Iwi as erroneous, and tlift 
bequest sball take elTccl. 

ilfnatmtion. 


(a) A Ijeiiueaths to H, "Ins inarsIi-lniuiH 
lyinj;j m L and in the oct upalioii of X ” Tlift 
testator Ind maish lands l>inpr m L but bad no 
tnarsli-Iands in tlie occupation of X Tbo irords 
“ in the occupation of X," shall be lejocted os 
erroneous, and the marali-lands of the testator 
lying in L sliall pass bj iho bequest 

(!j) 'I'ho testator bequeaths to .V “his 
zemmdari of Rampm ” He had an estate at 
Rainpitr, but it u^as a taluq and not.i ^ecnindsii. 
The taUiq passes by this bequest 

Ct 6>, 93 to 97, CTiilence Act, where the uile 
eontiioed in this seettoii has )>eea elobor'iied 

The iloee not sp/l> wliere there is pus 

pertj esacti) nnswering the de«cription given hor 
instanie, i£ in lUust (o). there were inar»h lands in L 
m tlie occupation of X, thej would pa«s,AU([ not other 
rnareli-hnil of the tOBtsloi in L but not in the ooeiipa' 
tioii of X, fi'emer V //,8Ch D TW l/orrWl \ Pigher, 
4 Ex 591. illusl (a) to next reclKm where two 
species of propert\ ate found, Uu. mie pieciselj 
corresponding to the Jesen; non fiiten lu the devise, 
and the other not completely nnawermf; ihei eio the 
hitter will he excluded, TuUha \ Vothruptiri T A I. 

J 1093 

S 91, Eviilence Act, excludes evidence to show 
tint some ciher (ropcrlv was meant or wis aKu 
iiuhided 


66. If the 
When part of des- 

as ' 


mil ineiitiona Bcionl circum- 
Rtauces »s di'^riptixc of the 
thins which the testator m- 
tends, to bequeath, and there 
IS any propertt of his m 
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respect of uhich all those circumstances exist, 
the 'request shill be considered as limited to such 
propeit} and u shall not be lawful to reject any 
part of the description as erroneous, because the 
testator had other property to which such part 
ot the description does not apply 

Explanation —In judgin" ulietlier a case 
tails uithin the meaning of this section, any 
uoids which would be liable to rejection under 
section 65 are to be consideied as struck out of 
the will 


illustration • 

t" to B “ his mnrsb'Iands ly- 

ing in L and m the occupniiou of X ” The 
testator liod marsh-lands lying m L, some of 
tthicJi were m the occupation of and some 
uov in the occnpation of X The bequest shall 
be consideied as limited to such of the testator’s 
ti*on^of ^ occupa- 

fi) A bequeaths to B “ his marsh lands lying 
."nmi”"? "'“P’lwn oJX, compinmg 

1,000 b.gli.-,, of Inml The Ichtor had mareh- 
laads ly.ng m L. „„„e „E „h,eh were 1 ,. the 
occupation of X, and aomo not m tlio occupation 
of X llio ineiwiirement ,b wholly inapphcahle 
talwu 01 to the whole 

Sdmil f 1 1 "’'““rement shall be con 

t W OC^ 'j-iiig in L aa were lu 

quest ^ shall alone pass by the be- 

Cf 6 04, CTidence Act 
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67. W here the words of the will “iro «u g, 

^ ')m)>tgiiou9 hut Jt IS found b} 07 68 

*'sbie nns.-o'i cxlimstc e\idenec tint, thcj 
'*te n-nbffu ij of 7ppljc'it»ons oneonly 

of which ciii h'tve been in 
lended )>) the testTtor extrinsic evidence imj 
be tal en to show which of these opplic'itions 
wns intended 

lUustratious 

(a) A imn In'mg two cousins of the naino 
of Marj bequeaths a sum of money to ‘ his 
cousm \Iarj It appeals that there aio two 
persons eadi answering the description in the 
"'ll! 1 hat description therefore admits of two 

'Applications mil) one of which can lime been 
mtende 1 b\ testator Cvidence is admissible to 
show which of the two applications was in 
tended 

(fi) \ bj his will Icn'es to B his estate 
called Siiltaiipnr Khmd It turns out tint he 
had twn estates (.ailed Snltanpur Klinrd Em 
deuce is a Imissible to show which estate was 
iiitcndod 

Cf fl 90 1 'I lence A t 

68. N\ litre ih re IS in amhigmt' nr dpfi 

ev le c ^ face of the will 

mad ■•I- 1 *• no extrinsic eiidenco as to the 

of pw nt nmi g t tl * intentiO’'s of the testator 
or irh rn > shall 1 c admitted 

i{hi$rmttonr 

(a) \ man has an auntf arohtienii I i cousin 

N ir\ uul has no aunt of the naim of \Iar\ 

Ih hiswill lie bcquettJs 10X> nipees to his 
aunt Cirohne an I 1 OtK) rujiecs to ‘ his cousin 
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Up IHry iiid ifterwnrtls heqiieTtlts 2 000 rupees 
to his before inentionecl 'lunt Miiv Tliere 
IS no pel son to whom the description puCH *" 

the will cm ipplj md evidence is not Ttlmis 

sible to show who vvis mcmt hj his before 
mentioned aunt Ahrv The bequest i-* there 
fore void, for nncertatnty under section 70 

(fc) A beqneilhs 1 000 lupecs to 
leaving 1 blank for the mine of the legatee 
Evidence is not idmissihlc to show whit mine 
the testator intended to insert 

(c) \ beqwenths to 11 rupees or h's 

estate of Evidence is not admissible 

to show what sum oi what name the testator in 
tended to insert 

Cf 8 03 Evidence \ct 

See Beyl s T \ 0 2 Atk 2“9 wheie svideiiw 

was rejected and ReBaena \\ lU 31 Cl D *100 
where under the peculiar ci cumstances cf the rise 
evidence of the tesi'iloi a mtciuion wis a Imitfe I to 
fill up blanks in s will Wlere the words are 
unambiguous parol evidence is ina tinissible to show 
the intention oi Ih© icsUlor Timinaii t v ftoloehai'j/'i 
4 Bom L R p 2o8 

69. Ihe meaning of any clause in a will 
Mean ns of danse *•* to bo collected from tllC 
to be collected fron entire instiument and all its 
‘■® '' ” parts are to be construed with 

reference to each other and for this purpose a 
codicil IS to be considered a;, part of tlie will 

Illuati ittoiig 

(a) Ihe testator gives to 13 a specific fun 1 
or p'operty at the death of A and by a subse 
quent clause gives the whole of his property to 
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A The effect of the several clauses tnken to¬ 
gether is to vest the specific fund or property 
in A for life and ifler liis decenao in B, it 
appearing from the bequest to B that the testa¬ 
tor meant to use, in a restricted sense the words 
in winch be describes what Jio gives to A. 

(6^ Where a testator, having an estate, one 
part of vtIiicIi is called Black Acre, bequeaths 
the whole of his estate lo A, and in other part 
of hi3 will bequeaths Black Acre to B, the latter 
bequest is to be lead as an exception out of the 
first, as if he had said, ‘ I give Black Acre to B 
and all the rest of my estate to A ’ 

This 18 the first rale of construction mentioned 
la ilham r Executors See also per igrain V C, 
in Ford v Ford, 6 Ha 402 It is tho duty of the 
court to reconcile all parts if possible, DroektebanK v 
Johnson 20 Beav 213 U two parts are directly 
opposed to each other nod not merely inconsistent, 
the latter prevails The rule in this section applies 
to the construction of flmdu wills Dm Tarmi v 
Ar««/ina Copal 30 C 149 A direction "on my 
youngest son attaining the age of 21 years the execu¬ 
trix shall divide my properties araung my sons in 
equal shares was held not to operate as an express 
gift m favour of the sons but to postpone partition to 
a particular date I’oorendra v Hemangim 36 C 75 
iloney was hel 1 to luclndo Uie general personal 
estate m C/iedahl \ Oobtnd, 5 A I. S 519 ^ 

cash f’aisaimiv <jh ireeh, ib 703 

70. General words may bo understood in a 
When words may rCbtricted sense whcre it may 
be imderstaod in re CoUccted from tbo Will that 

stneted sense and .1 . , . . , 

when inseueeivKler Iho tcatator meant to use them 
than usual in a restricted sense, and 

words may bo understood in a wider sense titan 
that which they usually bear, vv here it may be 
Ur 
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collected from tlio other words of the mil that 
the testator meint to use them in such wider 
sense 


Hhislmtioiis 


(а) A testator gives to A his farm in the 
occupation of B and to C all his marsh lands 
in L Part of the farm in the occupation of B 
consists of marsh lands in L and the testator 
also has other marsh lands in L The general 
words ‘ all his marsh lands m L are restricted 
hy the gift to A A takes the whole of the farm 
in the occupation of B including that portion of 
the farm which consists of marsh lands m L 

(б) The testator (a sailor on ship hoard) ho 
queathed to his mother his gold ring buttons 
and chest of clothes and to his fnend A (a ship¬ 
mate) his red box clasp knife and all things 
not before bequeathed The testator s share m 
a house does not pass to A under this bequest 

(c) A by his will bequeathed to B all his 
household furniture plate hnen china books 
pictures and all other goods of whatever kind 
and afterwards bequeathed to B a specified part 
of hi8 property Under the first bequest B is 
entitled only to such articles of the testator s as 
are of the same nature with the articles therein 
enumerated 


Thus money has been held to pass the whole of 
the testators moveable property Porjanm v Chareeb 
5 A h J 708 or tlie whole of his personal estate 
Cadoga-iv Paligt 2oCh D 154 or the whole of Ins 
property Cheda v Cohind 5 A L J 519 Generally 
the word does not include stock Om none / v Bute! er 
1 T A R 272 See Sutton 28 Ch D *^464 where 
money was confined to its literal meaning 

SrciiriliM/or money may pass stock in the funds 
Eescobj V Pack ISAS 500 or money in deposit 
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.tabanker'., Hork..,. v /■ '> ‘Vl% 

md balance nl rnc» o[ hn.l sold lor wind, be bad a 
len under the law, CnHoio e CuHeir 42 Cb 1) o « 
Shares in a railvraj comi»any ^jOl s 

Bach companj, liorrifc V L. H < 

Courts are against a construction wJ'jch joui 
leaxe the testator partlj intestate, 5 A I* J ' • 

hence the rule m the second pari of the section 

71. Where a rhuse la ausceptiblo of t"’o 

Which of two poi nteanmps ° 

Sbie consiructions ^Thich it hia soitio epct, anct 
preferred according to the other it can 

have none, the former is to ho preferred 

So if one cnnstructicn would iria.lo a clause voi 
as olIendiDK the rule agaiast perpetuities, .Uorlelli v 
Ddlobop, L B 3 H L 332, but eee ' 

Oliter, i liorr 1026 So wliore one e""""'''''”.” 

would make some ul the clauses cupotlluoo. » 

Co 2 Cro Eliz 570, /eijb s C 15 Ves 02, and next 
ecction 

72. No part a will la to bo rejected aa 

Naoartreiectedff deStltUtO ol meaning if >t >8 
It can be reisonabiy possible to put a reasonable 
lonstrued construction upon it 

So held in Kisliiulioi r \olondus IS I It 18 a 
n n cift of X to A, nnd m a subsequent part of the 
Willi fedt of the same to M for life H takea o life 
estate and A the remainder. Ai.on Cro Uz 9 If 
B was nUo Riven nn absolute estate —and then the two 
parts woull be irreconcileable—B gets m prefer¬ 
ence to s 7'), unless \ and B are given a joint 
estate, Ridnt v Pam, 3 \ti- 4SC 

73. If the same words occur in different 
parts of the same will they 
i ruust be tube, to bu.obccu 
diOerent p*rts cf uscil e\tr\wnero in tho same 
wi I sense, unless there appears an 

intention to the contrary 
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74. Tho intention of tlie testator 13 not t 


Testators intentioD 
to be eflectuated as 
far as possible 


be set aside, because it canno 
take effect to the full extent 
but effect 13 to be gnen to i 
as far as possible 


lllutUation 

testator, bv a mil made on his death 
hed, bequeathed all Ins property to C D for life; 
and after his decease to a certain hospital The 
intention of the testator cannot take effect to its 
full extent, because tb© gift to the hospital is 
aoid under section 105 but it shall take effect so 
far as regaida the gift to C D 

See 17il«on r Oah«$ 31 M A G v BeUhan 
bfra. oO C 201, Kithtnbat v Notaniaa, 3 S L. R 185 
Where two clause^ or gifts in a will are 
The 111! of two in irreconcileable so that they 
Meta'2”' ®‘®'‘*** cannot possibly stand together, 
the last shall prevail 

UlusUatxons 


(a) The tsstator. by tho first chuso ot his 
mil IcaiBs Ins eshte ot Ramnagar-' to A," and, 
by the last clanse of his mil, loaves it to B, and 
not to A B shall have it 

(5) If a man, at the commencement of his 
will gives his house to A and at tho close of it 
direct, that his houw shall be sold, and the pro 
ceeds invested for the benefit of B. the latter 
tlisposition .hall prevail 

See Canflantijic r C, 6 Ves 100 

vo"to::.„?Kv , " •’S'lnest 

__, tot expiessive of any definite 

intention is void for uncertainty 
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lUuilrattons ^ 

If a testator Bays, “ I bequealU goods to A 
or, “ I bequeath to A or “ I leaae to A all tlic 
goods mentioned in a schedule,” and no Bcliecluie 
IS found , or, ” I bequeath ‘ money 'vheat. 
‘oil.’” or the Ithe, Trithout saying bow mucli, 
this IS \oid. 

A bequest to such ehant.es as the trustees may 
thinb deserving IS gooil. Sw.lh a 
iV&mv 7'a,»6.r<i«.3lO 805 /amnat^ia 
4 Com L R SO) Seeali^e n 
373. 7r fcu.nclae i //«nd<iv 31 R 583 S .is a be^iest 
for the maintenance ot an Annachatra A ’ 
5l..«jman 0 Horn L B 50. or (or 
amongst such poor relatives dependants and scr 
as the eieciuora should think Ut. \Iu»orama v Atm- 
cliaran 31 C ICO 

77. The description contained in a will, of 
WerdsUe-cribing property, the subject of gut, 
iub)i*ct lehr wpro hhall uolcss a Contrary intcn* 
tioo appear by lha ^T.n, be 
t«r 9 ucaih deemed to refer to and com¬ 

prise the propertv answering that desciiption at 
the ilealli of the testator . , i, , 

A will speaks fr. m the leM-Uor 6 death 1 ruperty 

al„d. rr.Mr.l .t ibe.l.ta of the rr,\l l.ul aluct l.as 

Ka.’l ' I’rorr.i- ’‘■1"''"' 

p ^..9 11,IS apptiev to wills of Iliudus, ifiiiraoitri 

N ColMor. 29 \ i'2 

The contrari intention m-iA be gathered from the 
«so of buinWe words eg, where a C'fi is of PTO 
perly iwic n\ the j*os-<s-aion ot ihc Itsin «r •'' Jicr 
Lpoirel pmi.ctU aiUi.oti >« V’S' 

AO flS //I (r/iiiir’a r Jlirroir, G H A b .>53, 

i,oi .™ ^ H . B K b Eq 22 f. to.flr r 

Toft, UP. lll'.q 512 
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So the use of the woid »iy before a specific pro¬ 
perty bequeathed e g, my ring or my horse, may he 
taken as indicatue of a ccntrary intention see pe’* 
IFood V 6 m Goodlad v Furnelt, 1 K clJ 348 


78. Unless t contrary intention shall ap 
Power of appoint peai by the wiU, a bequest o: 
rnent executed by the estate of the testator sbal 
general bequest construed to include anj 

property which be may have power to appoint 
by will to any object be may think propei, and 
shall operate as an execution of such power , 
and a bequest of property described m £ 
general manner shall be construed to include aW 
pic pertj to which such description may extendi 
which he may have power to appoint by will tc 
any object be may thinl proper, and shah 
operate as an execution of such power 

Power.—Though the power wa* created aubse 
quent to the will and the general appointment is by 
mere lesiduary bequest Dihaha v Dinsha 31 B 473 


79, Where property is bequeathed to or 
Impted g,/t» Ob '<»■ ‘ly henefil of such of cer 
jecta of power in tam objects as a sijecmed per 
default oi sppoiot fon shall appoint, or for the 
benefit of certain objects m 
such proportions as a specified person shall 
appoint "ind tne wiU does not provide for the 
event of no appointment being made, if the 
power given by the will be not exercised, the 
pioperty belongs to all the objects of the power 
m equalsharev 

Jllustfotton 


A, by hiB will, bequeathed a fund to his wife 
for her life, and directs that at her death it bhall 
be divided among Ins cluldien in such propor¬ 
tions as she shall appoint The widow dies 
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without having made any appointment The 
fund shall be divided equaUy among the ciiilU 
ren 

Sn, the leading case oi B™»i> v D.JJ!, 4 Vcs , 03, 

5 Veg 49o, 8 Ves 561 

80. Where a bequest is made 
„ “hoiTs” or “right heirs, or 

Bequ-st _.i„,.on 3 ” or “ nearest rela- 

&c , of particular *, » i Imrl- 

per-.on wilhoul qua tlOOS, or familj. . ,, 

iifymg terms red,” or “ nearest of kin, or 

" nejt ol Im,” oi a ^rlicular 
any qualilyrag terms, and the class »° “ 

forms the direct and independent obj s- . , 
bequest, the property bequeathed 
buted as tl It had belonged to each Person, and 
ho had died intestate in respect 
assets for the payment oi Ins debts indepon 
dently of such property. 

Iflurtmtionj 

(o) Alcaics his properly “to v’: 

est relations ” The property goes to those uho 
would he entitled to it if A had died intestate, 
leaving assets for the payment of lus debts 
independently of such property. 

(M \ bequeaths 10,000 rupees ' to B for h.a 
liffvVnd alter the death of 0 to his own right 
hL ” The kRacy ai.er D‘s death belongs to 
those who would bo entitled to it if it had formed 
part of A’s unbequeathed property. 

M A leaies hi*! property to B , but if B dies 
before him. to B’s next of kin B dies before A. 
The property deioUcs as if it Ind belonged to B. 
and he had died intestate. Icai mg assets for the 
payment of his debts independently of such 
property. 
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83 84 ( 9 ) Property is bequeathed lo A for life, and 

after his death to B or Iiis heirs B dies in the 
testators lifetime A siiranes the testator 
Upon As death the bequest to the heirs of B 
takes effect 

84. Where property is bequeathed to a 
Effect of words Person, and ivords are addec 
describing a eJaw trhich describe a class of per 
a''per*on° *® Bons but do not denote them 

as direct objects of a distinct 
and independent gift, such person is entitled 
to the whole interest of the testator therein, 
unless a contrary mtention appears by tht 
will 

Illustrattons 
(a) A bequest is made— 

to A and Ins children, 

to A and hta children by his present 

wife 

to A and his heirs, 
to A and the heirs of his body, 
to A and the heirs male of his body, 
to A and the heirs female of his body, 
to A and bis issue, 
to A and hio family, 
to A and his descendants 
to A and his repiesentatnes, 
to A and his personal lepresenta- 
tn es 

to A, his cracutors, and adminis¬ 
trators 

In each of these cases, A takes the whole 
interest which the testator had in the property 
(h) A bequest is made to A and his brothers 
A and his brothers are jointly entitled lo the 
legacy 
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Cc) A bequest .s ^ Uie " 

his dealb to lus issue At the ‘Icith 
property belongs in equal Bliarcs to a P 
who shall then answer the description of issue 

of A 

Tins 13 the rule in SMlry * , .i,.- (q 

Abequesito V. then to bis eldest 
He eltlcit .on o! ,X 

tion against alienation, gives Va ^ \Miere a 

tance, /?nnea?iicar ^ Lachmt,^ ,wnishiD and 
testator vho cieated an cnilownicD . . . t 

directed that after his wife and son the ® ^ 

he held by bis daughter her 

children *uccesjf re'!/ field that the 1 „n,i children, 
the gift to the daughter her 

and showed that aiiccessi%e bfe es . 

on them and that ei(cce»sir«V '^ho«h‘ ® "o words 

orce of this Act Sf inner v Durja Trorad. 31 A 
86. Where a bequest is made to n class of 
persona under a general des- 
Bequestto class of gfiption onlj, no one to whom 
arsons under gene vori.U of tllC description 

al deacripi.nuouy Ordinary sense 

Sag“lUon\H...^.!l".J. L.Ign.lEon, I. R .^ 
86. The word “ cluld- 
Constru lion of jpjj ’ jn n utH applies omv 
terms lineal dc'-ccmhnts in tho 

■ pr.nJcl.Mrcn" appl.c. onlv to 
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lineal descendants in the second degree of the 
person rvliose “ children *' or “ grandchildren ” 
arc spoken of, 

tho words “nephews’’and “ nieces ” apply 
only to children of brothers or sisters , 

the words “ cousins, ’ or “ first cousins,” or 
“cousins german,” apply only to children of 
brothers or of sisters of the father or mother of 
Iho person whoso “cousins,” or “ first cousins,” 
or “coubins-geiman,” are spoken of , 

the words ‘first cousins onco remoied” 
apply only to children of cousins german, or to 
cousins german of a parent of tlio person whose 
“first cousins once removed ” aro spoken of, 
the woids “ second cousins” apply only to 
grandchildren of brothei or of sisters of the 
grandfather or grandmother of the person whose 
“ second cousins.” aro spoken of, 

the words “issue” and “descendants" 
apply to all lineal descendants whatever of the 
person whose * issue” oi “descendants” are 
spoken of 


Words expressive of collateial relationship 
apply alike to relatives of full ^m\ of half- 
bloou 

All words eipressiie of rehtionship apply to 
a child m the womb who is afterwards bom 
alive 


8T In the absence of 


any intimation to the 


Words exprrjsin^ 
relai.onship dcnole 
only Ir? limatB rela¬ 
tives, or failiiifsueh, 
relalives reputed le* 
gilimaie 


contrary m the will, the teiir 
child," 


son,” or “ daiigli- 
oi any ivoid which ex¬ 
presses lelationship, is to be 
understood as denoting only a 
11 relative, oi, where 

sue I legitimate relative, a peison who 
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^as acquired, at the dife of Ibo will, the reputa- s 87. 
lionot being such relati\e 

lllustt attoHs 

(a) A b-i\ing three children, B, C, and D, 
whom B and C are legitimate, and D is ille¬ 
gitimate lea\e3 his property to be equally diMd- 
pd among ‘ his cliildren ’ The property be¬ 
longs to B and C in equal shares to the exclu¬ 
sion of D 

(f>) A, ha\ing a niece of illegitimate birth, 
who has acquired the reputation of being his 
“leco, and haring no legitimate niece, bequeiths 
^ sum of monej to Ins niece Tlic illegitimate 
oieco IS entitled to the legacy 

(c) A haring m his will enumerated his 
cliiltlien, and named as one of them B, who is 
tJlegitimate Icaics a legacy to his “ said clnW- 
ren D will take a share in the legacy along 
with the legitimate children. 

(d) A leares a legacy to Iho “children of 
B ” B IS dead and has left none but illegitimalo 
children .411 those who had at the date of the 
uill, acquired the reputation of being tbe child 
ren of B, are objects of tlio gift 

fc) A bequeathed a legacy to ‘ the children 
of B ’ D nercr had any legitimate child C and 
D had at the date of the will acquired the 
reputation of being children of B After tbo 
date of tbo will and liefore the death of the 
testator, E and T were born and acquired the 
reputation of being the children of B Only C 
and D are objects of the lieqnest 

(/) A makes a liequcst in farour of bis 
cbild b\ a certain woman, not Ins wife B had 
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acquired, at the date of the imH, the reputation 
of bein" the child of A by the woman desig¬ 
nated B takes the legacy 

(q) A makes a bequest m favour of lus 
child to be born of a woman, who ne^er becomes 
his wife The bequest is sold. 

(h) A makes a bequest in faiour of the 
child of which a certain woman, not married to 
him, IS pregnant 'llie bequest is \alid 
See notes to s G3 

Where a gift 13 to a son or a child of a person, it 
will go to the son or child m existence at the date of 
making the will, and if tlieie is no son or child then 
m existence, it will go to (be first son ot child wlio is 
subsequently born, Poxcell r Danes, 1 Beai 532, 
Aehhurmcr v T7ii»on, 17 Sun 24 

Generallv, there being a legitimate child or child* 
ren, illegitimate children will not Uke under a gi't 
to e^l^ldren, Castwright i Vatcdry, 5 Ves 530, unless 
as in illustration (e) the testator has shown an intention 
to the contrary In tl e absence of legitimate children, 
those illegitimate children who hid acquired, at the 
date of the witl and not later [sec illust (e) ] the repu¬ 
tation of being legitimate chddren will take as children 

A testator may benefit illegitimate rehtives by 
giving them, legacies by name, though describing 
them as relatives 

SS. Where a will purports to make two 
Role, or ooo>i™,> ■'e'JMsts to tho same perEon, 
tion where will anti a question arises whether 
purports to make the testator intended to make 
Mme person*** *” second bequest instead of, 
or in addition to, the first, if 
there 18 nothing m the will to show what he 
intended, the following rules shall prevail m 
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determining tlio construction to be put upon 
the u’lU — 

Pirst —If the samo specific thing is be 
lueathed tuice to the simo legatee in the same 
Till or in the will and again in a cociicil ho is 
iutitled to receive that specific thing onlj 

Second—Where one and the same will or 
ine and the same codicil purports to make m 
;wo places a bequest to the same person o* Ihe 
same quantity or amount of an% thing he shall 
be entitled to one such legacy only 

T/iutf—Where two legacies of unequal 
imouut are gi'cu to the same person in the 
same will or in tho same codicil the legatee is 
entitled to both 

romtli—Where two legacies whether equal 
or tinequal m amount arc gi'cn to the same 
legatee one bj a will and the other by a codicil 
or each by a different codicil the legatee is 
entitled to both legacies 

Explanation—In the four last rules the 
Word will does not include a codicil 
lllnsfratio •» 

(o) A haMng ten shares and no more in 
tho Blnk ol Dcigol .mdo hia >olll which ton 
lams near its commencement the words I 
bequeath my ten shares in tho Bank of Bengal 
to B \ftcr other bequests the will concludes 
with tho words and I bequeath my ten shares 
m tho Bank of Bengal to B B is entitled 
smiplj to receivo A s ten shares in the Bank 
of Bengal 

(b) A having ono diamond ring which was 
given him by B bequeathed to C the diamond 
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ring which was given him by B A nftennrds 
made a codicil lo his will and thereby after 
giving other legacies he bequeathed to 0 the 
diamond ring winch was giv en him bj B C can 
cHim nothing except the diamond ring which 
was given to A by B 

fc) A by hiB will bequeaths to B the sum 
of 5 OOO rupees and afterwards by the same 
will repeats the bequest in the same words B 
is entitled to one legacy of 5 000 rupees only 


(d) A by his will bequeaths to B the sum 
of 5 000 rupees and afterwards by the sani® 
will bequeaths to B the sum of C 000 lupeea 
B IS entitled to 11 000 rupees 

(e) A by his will bequeaths to B 5 000 
rupees and bv a codicil to the will he be¬ 
queaths to him 6 000 rupees B is entitled to 
receive 10000 rupees 

(/) A by one codicil to his will bequeaths 
to B 5 000 rupees and by another codicil be 
queathstohim COOO rupees Bis entitled to 
receive 11 000 rupees 

(g) A by his will bequeaths 500 r ipees 
to B because she was Ills ni rae and in another 
part of the will bequeaths 500 rupees to B 
because she went to England with his child 
ten B is entitled to receive 1 OOO rupees 

c ^ oqueaths to B the sum 

of 5 000 rupees and also in another part of the 
wiU an annuity of 400 rupees B is entitled to 
both legacies 


t bequeaths to B the sum 

of 0 OUU rupees and also bequeaths to him the 
the sum of 5 000 rupees if he shall attain the age 
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of 18 B !«; entitled absolutely to one sum of ® 
5,000 mpeo«, and takes .a contingent interest in 
another sum of 5,000 rupees 

See UHs^eU ^ Dichson, 4 11 I* C 29J. for an ins¬ 
tance of a contran intention as regards the 4th rule 
The nile maN he applied to Hindu wills Jag)itcandas 
V Brtjdie, 7 Horn L R 299 

89. A residuary legiteemay be constituted 
, bv any words that show an 

intention on the pait of the 
testator that the person desig¬ 
nated shall take the surplus or residue of his 
propertj 

lUuslrattons 

(o) A makes her will, consisting of several 
testamentarj papers, in one of which are con¬ 
tained the follou tng words I think there will 
be something left, after all funeral eTpenscs, 
&c,togi\eton, now at school, toirarc s cqmp- 
ping him to any profession he mav hereafter 
bo appointed to ” B is constituted residuary 
legatee 

(M A malei In3 '''» W>o'"”K 

ra..iEO at tlic oiul ot it •' 1 Wic.a I .oro will 
liulomiil siimc.ent m ,m banker, l„ml. to 

delrav and clLcbarse m. Jebw nhicli U.creby 

desirSDto do. and kKp *0 roa,duo for her 
1 owniiBonnd pleasure ” B Is conslitnted the 
I residuarj legatee 

(c) A bequeaths all his property to B, 
except certain stocks ami funds which he be- 
queathfl to C. B is the rcsidiiara legatee 

Pee C;u,nm7al V Uoti.21 A tt K It'S cited under 

1 ^ (a) Poo r.-'i^hfan » /Jailie, ,1 it. A K 207 

I BJiii-t {l,)-<cc D^'ytr.ilorsan.OSim 2^0 
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as eo 
01 . 


90, Under a lefiitluary bequest fbe 
legatee is entitled to all pro- 
'°4S portybelorg^K to the testator 
entitled at tbe time of bis death ot 

which he has not made any 
other testamentary disposition wliich is capable 
of taking effect. 

Illustration 


A, by his will bequeaths certain legacies, 
one of which is lOid under section J05, ana 
another lapses by the death of the legatee He 
bequeaths the residue of his property to B Af¬ 
ter the date of his will, A purcuases a zamin- 
dan, which belongs to him at the time ofhia 
death B is entitled to the two legacies and the 
zamindan as part of the residue 

All legacies which lapse, or ore adeemed or an 
void, fall into tlie residue though they were m the firs' 
inetaoce exempted iiom it see Evan# v Jones, 2 Coll 
dl6 , but where the gift of the residue or any part oi 
It lapses, there is intestacy as to it, JLightfoot v 
stall, lOJur N S 308 


A bequest was of the rents and profits of a house 
to A for her life, and the eieculore were directed 
after carrying out the provisions of the wiU, to sell the 
residue of such estate as consisted of landed pioperty 
and make over the proceeds to the university Bs'e 
that the reversion of the house passed with the resi¬ 
due, Manoranitt v Kalieharan, 3L C 1C6 Whett 
property is given away on trust which can not takf 
effect, the property pnma facie forms part of the 
residue, FonindW v A O, C C AV N 321 
91. 


ntne of 
legacy id 


If ajle^cy bo given in general terms, 
. without specifying the time 
■vner^ whon it ig to bo paid, the lega- 
’ tee haa a vested interest in it 

from tho day of the death of 
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the testator and if ho «l»es AMtbout liaMng ro 
ceived it it elnll piss to liis reprcsentitues 
\o particular rronU ire necessary to \est i legacj 
The avoids pirijafM haihek give a scstecl interest 
IIhere there is 11 equest to i personsiroplr it 
a Teste 1 interest an I the ippoinlment of in executor 
and guardian to him while a minor with i direction 
to make over the propertj to him on lus attaining ag 
•loes not postpone se-stinj, llarrtt v Droicn 

Vl p c 

^ here a gift is to a class of persons e g children 
d testator s hughter only such members as ire m 
'Xisteace at the <leath of the testator tike it 
farmali 20 U U3 

92, If tlio legatee does not smvno the 
testator thelegicj cinnottake 
lnwhatca«ei gac> etlect but shall lapse and form 
*P*** part of the residue of the tes 

tutor s pronertj- unless it oppesr by the inll 
that the testator intended that it should go to 
some other person 

In order to entitle the representotii cs of 
the legatee to receito the legicy it must be 
proAed tint he survned the lestitor 
lUustrattons 

(a) The tcstitor bcqueiths to B ‘ 500 rupees 
which B o« cs him B dies hetoro the testitor 
The legicj lapses 

(b) \ bequc>,l IS inide to V md his child 
ren A dies before the testator or happens to 
bo dcid when the will is made Tlio legicy to 
A and his children lapse** 

(c) Alogicj isguen to V and in case of 
hi9 dying beforo the testator to B A dies 
I eforo the testator 1 he legacy goes to B 
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90. Under a residuary bequest the 
legatee is entitled to all pro 
.SZr,'/ ‘°S;S perty belonging to tie testator 
entitled at the time of his death ol 

which he has not made any 
other testamentary disposition which is capable 
of taking effect. 

lllu$ttation 

A, by his will bequeaths certain legacies 
one of which, is i oid under section 105, and 
another lapses by the death of the legatee 
bequeaths the residue of his property to B Af 
ter the date of his will, A purchases a zatoin* 
dan, which belongs to him at the time of Ins 
death B is entitled to the two legacies and the 
zamindari as part of the residue 

All legacies which lapse or are adeemed, or aii 
void, fall into the residue though they were in the firs* 
instance exempted from it, see Evans v Jones 2 Colt 
516 , but where the gift of the residue or any part 
It lapses there is intestacy as to it,/ijltt/oot v Bvt- 
elall, 10 Jur N S 308 

A bequest was of the rents and profits of a house 
to A for her life, and the executors were directed, 
after carrying out the provisions of the will to sell the 
residue of such estate as consisted of landed property 
and make over the proceeds to the university 
that the reversion ol the house passed with the resi¬ 
due, ManoTama-v Kaltokaran, 31 C 166 Whert 
property is given away on trust which can not take 
effect, the property prtma facie forms part of the 
residue, A G, 6 C W N 321 

91. If qi^^cy be given m general terms, 
' without specifying the time 
.TO "•“f « IS to le paid, the lega- 

terms te© haa a vested interest in it 

from the day of the death of 
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the testator, and if he dies witlioiit liaMUg re 
ceived It it shall pass to his representatives 
No particular words are necessaia to vest ft legncj 
The words iK.r^yarta /.a»befc give a rested inmost 
^hero there is a bequest to a person sun pi v it eon e» 

A rested interest and the appointment of nn executor 

and guardian to him while ft rain ir vvitli a direction 

lo make over the properly to him on Ins attaining nge 
does not postpone vesting //am* v Uroicii - 

221. P C 

^hereagift IS to a class of persons eg children 

of testator 8 daughter only such members as nro in 
eiisteace at the death of the testator take it, A u 

Karmah 20 D 111 

92. If the legatee docs not suivivo tho 
testator tho Icgacj cannot t iko 
nwhaica«elegacj effect hut shall lapse 01x1 form 
P"* part of tho residue of the tos 

ators property unless it appear b> the will 
hat the testator intended that it should go to 
some other person 

In order to entitle the representatives of 
■he legatee to receive the legacy it must no 
proved that he survived the testator 
ilhistrafioii* 

(a) The testator bequcalliH t« 11 ‘ ''-(><> ‘iipei r, 
which 11 owes him If duH b. f m tin leil «lor, 
The legacy lapses 

(b) A heifutsl IS 111 ido to A nml Ms /} if 4 

ren A dies hefuro tlio list it i, • f li i{ f « //, 
he dead when tho will ih mndo 'Ih' // 

A and his children hipw n 

(c) Aleguy iHgiviii li A, h» J, \u 

his dying Ixforo tho Sn f ^ 

Wforc the tc-tatnr Iln //, 
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96. Where a bequest slnll hare been 
made to anj child or otliei 
testator o? descendant oft he testa- 

Jineai descendant toi, and the legatee shall die 
hfs”dM°h In^tlsu“ •« tho lifetime of the testator, 
tors lifetime ^ but any lineal descendant of 
bis shall sura ive the testator, 
the bequest shall not lapse, but shall take effect 
as if tlie death of the legatee had happened im¬ 
mediately after the death of the testator, unless 

a contrary intention shall appear by the will 
lUualtation 

A makes his will, by which he bequeaths a 
sum of money to his son B, for his own absolute 
uao and beneht B dies before A leaving a son 
Ouhosunues A, and having made his will, 
whereby he bequeaths all hie property to his 
widow D The money goes to D 

Does not apply to wills of IIiDdus in Ouclh , but 
does to wills of Hindus in ifndras It applies where 
the legatee predeceases the lestator whether he i? 
named as executor or not Ramutamiv Kuppi‘sami 
13 M L J 351 The section does not apply to cases 
to whicli the Act does not, Ramamrothari t Ranga- 
nathan, 24 M 2‘J9 


97. Where a bequest is made to one person 
Bequest to A for *1*® benefit of another, the 

benefit of B does legacy does not lapse bv' the 

death^'’®^ by As death, m the testator’s lifetime 

of the person to whom the 
bequest is made 

98. Where a bequest is made simply to a 
Survi\orship lo described class of persons, the 

described c?asV' thmgbequcatlicd shall go only 
® tosuchas shall bo alive at the 

testator s death 
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Exception —If property IS bequeithod to T cHss m 
of persons described ns stnnding iii n particular 
degree o{ kindred to n specified indi\idual but 
their possession of it is deferred until a time 
later than the death of the testator by reason of a 
prior bequest or othenrise the property shall at 
that tune go to such of them as shall be then 
alive and to the representatives of any of them 
who Ixato died since the death of the testator 

llluitraltons 

(а) A bequeaths 1 000 rupees to the children 
of B without saying when it is to be distributed 
among them Bhad diedpre\iou8tothe date of 
the will leaving three children C D and E E 
died after the date of the will but before the 
death of A C and D sunive A The legacy 
ehall belong to C and D to the exclusion of tho 
representatives of E 

(б) A bequeaths a legacy to the children 
of 11 At tho time of tho testator’s death Bhas 
no children Tho bequest is loid 

(c) A lease for years ol a house was be¬ 
queathed to A for his life and after hia decease to 
the children of 11 At the death of tho testator 
B had two children living C and D and he never 
had any otl er child Afterwards during the life 
tune of V C died leaving C liis executor D had 
surmeilA D and E ore jointly entitled to so 
much of tho leasehold term as remains unexpired 

(d) A sum of monev was bequeathe 1 to \ for 
her life and after her decease to tho children of 
B At the death of the testator B had two 
chillren living C and D, and after that event 
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102 If 1 bequest is made to a class c 
Beque.ttoa da, persons ultli regard to'om 
some of vlommay ofwhom.lt IS lIlopcratiTe D 
'iTcc of the rules coatamet 

a id toi * in the two Inst prece ling 

, tions or either of them 

bequest shall be uhoHj noid 

lllusttations 

(a) A fund is Irequenthed to A for life a*"! 
alter hia death to all lus children who siiaU 
attain the age of 21 A survives the testator 
and has some children living at the testator* 
death Each chid of A s h\ ing at the testator9 
death, must attain the ago of 25 (if at 8“^ 
witmu the limits lUovved for a bequest Hot 
A may have children aftei the testator s decea« 
some of whom may not attain the age of 
until more than 18 years have elapsed after tlie 
decease of A The bequest to As chddrM 
Sf Jr *‘3 to anj child I ora 

“"il as It IS 81"’ 

to any division o£ that class but is tth"l" 


and^^'iffor *’®q«eathed to A for h 

testator s ileceTi'^ 

0000 me as * ’ 

(“) tion 

tT •>« 

wh 


to a c 

nefer ot 


D hy 
bequ 
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Exception -If property 18 bequenllied to-xclass s 

of persons described as standing m a particmar 
degree of kindred to a specified indi\idual but 
their possession of it is deferred until a time 
later than the death of the testator by reason of a 
pnor bequest or otherwise the property shall a 
that time go to such of them as shall be then 
ahre, and to the representatives of an> of them 
who liave died since the death of the testator 


Uluttrations 


(a) ^ bequeaths 1 000 rupees to the children 
of B without saying when it is to be distribute 

among them B had died previous to the date ^ 

the will leaving three children C D and E E 
died after the date of the will, but before the 
death of A C and D survive A The lemesy 
shall belong to C and D to the exclusion of the 
representatives of E 

(b) A bequeaths a legacy to the children 
of B At the time of the testator b death B has 
no children The bequest is void 


(c) A lease for years of a houso w as bo 
queathed to A for his life and after liis det caso to 
the children of B At the death of ibo Uxtator, 
B had two children livingC and D .and lio never 
had anv other child Afterwards during tho life¬ 
time of A C died leaving II Ilia executor I) had 
gnrvivcdA D aud L aro jointlj eiititlod to so 
much of tho loasoliold term ns rcnnina unexpirod« 


(d) A sum of nionev was lioqneatlird to A for 
her life, and after her ilecease to the ehildreil of 
B At tho death of tho teatator, B had two 
children living, C mid 1), and after that event,' 
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two children C and T were born to B C an< 
died in the lifetime of A C Iniing made a 
E having made no will A his died lea\in; 
and rsuniMng her The legacy is to be di\i( 
into four equal parts one of nhich is to bep 
to the executor of C one to D one to the admii 
trator of E and one to F 

, ^ one third of Ins lands to B 

his life and after bia decease to the sisters of 
At tl^ death of the testatoi B had two sisters 1 
mg CandD and afterthat eientanothersistei 
was born C died during the life of B D anc 
iiave sunived B One third of A s lands belor 
toll E and the represenfatiaes of 0 in eqi 
shares 


(/) A bequeaths 1C 00 rnpees to B for life a 
oftei hi8 deatheqnally among the children of 
Up to the death of B Chad not had any chil 
The bequest after tl e death of B is void 


(g) A bequeaths 1000 rupees to all tl 
children bom or to bo born ofB tobedmd. 

among them at the death of C At the death 
the testator B Ins two children living D and 1 
After the d(»thofthe testator but m the lifetin 
of C two other children FindC are bom to 1 
^ another child is hor 
The legacy belongs to D F F and G to tl 
exclusion of the after bom child of B 

(/O A beqnenlhs a f„nd to the children c 
■Lit .‘J’ “ “"long them when the elde 

Bhall attain majonty At the testator s death I 
had one child Imng named C He aflenrardi 
dmd t™. ?'“U'»n named D and E I 

died but 0 and D were living when 0 attained 
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majority The fund belongs to C, D and the *9®, 
repreeentatues of E to the exclusion of any child 
who may be bom to H after C b attaining majontj 


PART xn 


Of Void Bequests 

89. \\ here a bequest is made to a person by 
a particular description, and 

bfTScS.ry™ A"-?«"o I*/"™ 

erptenwho snet at the tcfitaforB death who 
>ne*is cace at tes answers the description, the 

l.CtlUO«.SbO,<l 

Cjecption —If properly is bequeathed to a 
person described ae standing in a particular 
degree of kindred to a specified indiMdual but 
hia possession of it is deferred iintil a time 
later than the death of the testator by reason of 
a prior bequest or otherwise and if a person 
answenne the description is ali'o at the death of 
the testator, or comes into existence lietwccn 
that event and such later time the properly shall 
at such later time go to that person or if ho 
be dead, to his representatnee 
inusfrat*o«y 


/ V bequeaths 1,000 rupees to the eldest 
Dn of B At tho death of ibo testator, B has no 
on Ihcliequcstisaoid 

(6) A bequeaths 1 000 mpoes to B for life, 
nd after his death to the eldest son of C \t 
ho death of the testator, C had no son After- 
rardr. during the life of B a son is Ixim to C. 
Jpon B b death the legacy goes to C b son 
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® two children E and F were born tr-' 
died in the lifetime of A C ln\ 

E luMng madenoiTill A 
and rsurviving her The ’ 
into four equal parts one 
to the ezecutor of C one to ll 
trator of E and one to F 

(e) A bequeaths one third of i 
hia life and after his decease to 1 
At the death of tlie testatoi D I id i 
mg C and D and after that eient iii 
was born C died during the life of 
hate Buu lied B One third of \ s lai 
toE E and the representatnes of 0 
shares 

(/) A bequeaths 1 (»00 inpees to B for lif 
^tei his dwth equally among the children 
Up to the deitli of B Chad not had any cl 
ihe bequest after the death of B is void 

(q) a bequeaths 1000 rupees to all the 
children horn or to he born of B to be divided 

among them at the death of C At the death of 
the testator B has two children living D and E 
Af^rthe diathofthe testator but in the lifetime 
of O tiro other cliildrcn FmdO ira bom to B 
1 the deatlx of 0 another child is born 
ihe legacy belongs to D E F and G to the 
exclusion of the after bom child of B 

(M A bequeaths a fund to the children of 
S^,ll tmouK them when the elder 

Bhall attain majority At Uio testator s death B 
W1 ‘■“'"oilC Heaftorwarda 

led Cf nnnied D and E E 

and D were living when C attained 
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majority The fund belongs to C, D, and tlic 
reprebentatires of E to the exclusion of any child 
who may be bom to B after C sattaining majority 


PART \n 
Of Void Beocf't® 

89. Where a he«^ue«t is made to a p<- rson by 
la per.«n \Pirticular dwnrtioji and 

r*'a cuUr <jes rc IS ijo r^on III # xi*f# ruy 
’*'*■ df'llh wlio 

«tor»dMih '* ant-wfers Om •li*rTir\ini, the 

Ik |Utfci IS \4 j«j 

Eittri.o,. -II proiK-ru i, l„ , „ , 

^reon depcnbed as nan<lin», u, ^ 
degree of kindred to a si»ecifK 1 m Iim bui | 
hi8 posfC^Fion of It IS deferred unul a. ij», 
later than the death of tlic tesiatf r bj t* n < { 
a prior bequest or othcrwiK; and if a jx rw n 
ansivcring the description is ali\o at the df tih t f 
the testator or comes into ciistentt Ixiutfu 
that eient and such later time the propertj hhall 
at such later time ro to that person or if 1 « 
be dead to lus reproeutstiTcs 


(a) A bequeaths 1 OOO rupees to the eldest 
son of II At the death of tho testator B has no 
son The Iwqucst is aoid 

(h) A bequeaths 1 000 rupees to B for life, 
and after hn- death to tho oldest son of C A^t 
tho death of the testator, C had no son \ftw- 
wards during the life of B a son is lorn to C 
Upon B 6 death tho legac} goes to C s sou. 
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(c) A beqiiettlis 1 000 rupees to B for life 
and after bis death to the eldest son of C A 
tlie death of the testatoi C tiad no son after 
wards during the life of B a son named D n 
horn to C D dies then B dies The legac] 

goes to the representntno of D 

R / bequeaths his estate of Green Acre tc 
1^ life and at his decease to the eldest son 
01 C Up to the death of B C has had no son 
i lie deques, to C s eldest son is a oid 

w A 1000 rupees to the eldest 

rf” ?! .r 1° V® alter tlie death of 

^ At the death of the testator C has no son 
'ifterwards born to him during the 
i*if .1 j ^ I? *^1 B 6 death C s son is 
entitled to the 1 000 rupees 

0/ s 20 Transfer of Property Act 

100. Where a bequest is made to a person 
Dequest to person CTistenco at the time of 

V testator s death subject to a 
ject to pr or beques^t. P*’*®*' Request Contained m the 
j , the later bequest shall he 

void unless it comnnsea the whole of the re 
maining interest of the tea ator iri the thing he 
queatlied ^ 


Illuslralions 

bequeathed to A for his life 
I son for life 

’ S® ^■'tter to his eldest 

An ® time of the testator B death Alias 
no son Hero the bequest to A s eldest son is a 
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bequest to 'i person not m existence at tbo testa 
tors death It is not a bequest of tbe 'vho^e 
interest (that remains to the testator) ine 
bequest to A s eldest son for his life is aoi 

([.) A fund IS bequeathed to \ for his life, 
and after his death to his daughters A surviNes 
the testator A has daughters some of avliom 
were not in existence at the testator s deatn ino 
bequest to A s daughters comprises the wbol® 
interest that icmains to the testator in the thing 
kequeallied Tho Request to A b diugliters is 
aalid 

W Afundia bequeathed to A for liis life and 
after his death to Ins daughters with a direction 
hat if any ot them marries under the age of 
ilchteen her portion shall ho settled so that it 
na; lieloiig to lierself for life and maj bo 
Imsible among l.el el.iWren after lier deatli 
\ has no daiiglilors tiring at the time of tho 
testators deatli but lias daughters horn after 
rrards who survivo him Ilcro the direction lor 
a settlement has the elTccl iii the case of each 
daughter who marries under cight^ii of suhsti 
tilling for the ahsolnli bequest to hi.r a bequest 
to l.c? incrclj for her Itfo tUrt ii to Bar 3 
bennCBt to a jerson not tn oristrnco at the tirno 
of tlie toatator . dcalli of somotlintg trliirli is 
le'is than the nliolo interest that remains to tho 
tcstatir in the thing bequeathed Tho direction 
to settletho fund is aoid 


(d) \ bequeaths a sum of nionea to B for 
hfe'^ and directs tliat upon the death of B the 
fund shall be settled upon liisdanghtcrs so that 

the tort ion of each daughter may belong to 
herself for life an I inav be diaided among her 
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102 If 1 bequest is raade to a class of 
Bequest to a class Vf^sons With regard to some 
some of whom tiay Of whom it IS inoperative by 
come under rules leason of tlic rules contained 
aud iQi °° the two last preceding sec 

tions or either of them such 
bequest shall be wholly \oid 
lllusti ations 

(а) A fund is bequeathed to A for life and 
after his death to all lits children who shall 
attain the age of 2*5 A survives the testator 
and has some children li\iog at tho testators 
death Each chid of A a living at tho testator s 
death must attain the age of 25 (if at all) 
within the limits alloncd fora bequest But 
A may have children aftei the testator s decease 
some of whom may not attain the age of 25 
until more than 18 years have elapsed after the 
decease of A The bequest to A s children 
therefore, is inoperatue as to any child born 
after the testators death and as it is guen 
to all bis children as a class it is not good as 
to any division of that class but is wholly 
void 

(б) A fund 18 bequeathed to A for his life 
and after his death to D C D and all other 
the children of A who shall attain the 'i^o of 
25 CCD are children of A living at the 
testators decease In all other respects the 
case 18 the same as that supposed in illustration 
(a) The mention of B C and D by name 
does not pre\cnt the bequest from being regard 
cd as a bequest to a class and the bequest is 
wholly \oid 

Some 15-Transferof Property Act See notea 
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103 W here T bequest IS ■loid by rc'ison 
of am of tlie rules contiined 
in the three last preceding 
sections auj bequest contain 
OMo"* cd in the same nil) and 

intended to take effect after 
or upon failure of such prior bequest is also 

void 


§«quest t take 
eBect on fa lure of 
request Vo d under 


lllustratiout 

(a) A fund IS bequeathed to A for his life 
and after Ins death to such of his sons as shall 
first attain the ago of 2 > for his life and after 
the decease of sucli son to B A and B surine 
tho testator The bequest to B is intended to 
take effect after tlie bequest to such of the sons 
of A as shall first attain the ago of 25 which 
bequest is loid under section 101 Tho be 
quest to B is \oid 


(b) A fund IS bequeathed to A for his life 
and after his death to such of lus sons as 
shall first attain the age of 21 and if no son 
of A shall attain that age to B A and B 
surmo tho testator Ihobciuest to B is m 
tended to take effect upon fiiluro of the bequest 
to such of A s sons as sliall first attain tho age 
of 25 which bequest IS a Old under section 101 
llio bequest to B is aoid 

So in a 10 Tnnsfir of Propertr Act See notes 
tl crew 


104 A direction to accumulate tho in 
, , com© arising from an^ j ro- 

ffr»«umuuon°" jxrtx shatllH aoid and the 
properta shall be disjxised of 
as if no accumulation had been directed 
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Exception —here the property is immoTe- 
ablp 01 uhtie acniinnIation is directed to be 
made fiom the dt ith of the testator, the direc¬ 
tion shall be \alul in respect only of the income 

arisin/? from the propeit\ Mithm one year next 

following the testators deatli 

and at the end of the year such propertj 
and income shall be disposed of respectiiely 
as if the penod duiing which the accumulation 
has been diiccted to be made had elapsed 
lUustrattojia 

(o) The will directs that the sum of 10,000 
rupees shall be invested in Government securi¬ 
ties, and the income accumulated for 20 yearsp 
and that the pimcipal, together with the 
accumulation, shall then be divided between A, 
B and C A,B and C are entitled to receive 
the sum of 10,000 rupees at the end of the year 
from the testators death 


(b) Ihe will directs that 10,000 rupees 
shall be inv'csted, and the income accumulated 
until A shall marry, and shall then be paid to 
him A 13 entitled to receive 10.000 rupees at 
the end of a year from the testator’s death. 

(c) The will directs that the rents of the 
farm of Sultanpur shall be accumulated for ten 
years and that the accumulation, shall be then 
paid to the eldest eon of A At the death of the 
^stator, A h.as an eldest son living, named B 
B shall receive at the end of one year from the 
testator « death the rents which have accrued 
during the y ear, together with any interest 
winch may have been made by investig them. 

. directs that the rents of the 

farm of Sultmpur shall bo accumulated for ten 
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for the erection or support of a church , 
for the repairs of a church; 
for tho benefit of ministers of religion , 
for the formation or support of a public 
garden , 

All these bequests are void 

1 Cf a 17, Transfer of Property Act 

2 Neap relative, * e , kmdered as set forth 
in the table of consanguinity annered to a 24, and tot 
relation by roamage Tlii$ excludes testatoi's widoi 
from the category of near relatires, A 0 v. Smpsot 
26 M '332 

3 Charitable purposes, e g, n gift t 
public hospitals. Ponindta v /I , 6 C W N 321 


PART \III. 

Of the Vcstijjo of Legacies 
106. Where, by the terms of a bequeBt, 
rtelejatM is not entitled lo 
Ugacy when pay immediate possession of the 
mentor posscsMon thing bequeathed, a right to 
postpone receive it at the proper tiiue 

shall, unless a contrary intention appears by the 
will, become vested in the legatee on the tes¬ 
tator’s death, and shall pass to tho legatee’s 
representative if he dies before that time, and 
without haling received the legacy. 

And in such cases tho legacy is, from the 
testator’s death, said to be vested in interest. 

Bxplanattcn —An intention that a legacy to 
any person shall not becomo vested in interest 
innim is not to bo inferred merely from a pro* 
aision whereby tlie payment or possession of 




] liii IvtUN \(T 

tlie thiiij, IxqtK-vtlu I iH p)#tpnmil or ^\lKrcIi\ “ 
ft pnnr nitcr< >-1 llif rf Ji» to Mmc 

other p TKon or «h«nl)} ll«* mcoinr nrioinc 
from ihn 1« jiinlhril «« ilirit irtl to bo 

Jiccumul'ito)! tniiil tiio iimo of jmincnt urrnos 
or fmm t pr>itt»iort tint, if i ptrlKulir Lsont 
fifnll lnpj)oii, tlic lofnc\ Klinll ro oMr to nn 
other pors m 

id) \ bcqtioMlis to n 100 rupoo** to bo pnid 
to Iiim nl tbe ‘lottli of 0 Om As tlcttli tlic 
fegirx bt'cofucfi testo*! m ititcrosi tn I), m/l if 
ne 'lies lieforo (J, his roprcseni'»ti\OH ntc entitled 
to tbe Ic/jsc} 

(h) A boquctbfl »o H 100 rupees to be potd 
to film upon ins .ittaiinng tlio ag< of 18 On 
A’b death the icgac) liccomos tested m interest 
in D 

(c) \ fund IS bequeathed to A for life and 
after hi8 deith to B On the testator’s deatli 
the legacy to ]} becomes i estod in interest in B 

(d) A fund IS bequeathed to A until B 
attains the ago of 18, nnti then to IJ Iho 
legacy to D is vested in interest from the 
testator e death 

(e) A bequeaths the whole of his propertj 
to I5 upon trust to pay certain debts out of the 
incomo, and then to make over the fund to C 
At A’s death the gift to C becomes lested in 
interest in him 

(/I A fund 13 bequeatlicd to A, B and C 
in equal shares to be paid to them on tiieir 
attaining the ago of 18 respectively, with a 
proviso that, if all of them die under the ago 
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tlie legacy shall devohe upon D On 
107 the death of the testntoj the shares vest in 
interest m A 13 and C subject to be dnested 
in case A B and C shall all die nndei 18 and 
upon the death of any of them (except the last 
sun nor) under the age of 18 Ins a esfed interest 
passes BO subject to his representatives 

''ee B 19 Transfei of Iroiertv Act See notes 
fheret •' 

Illust (a)—bee/i hfaz v llihon lC\es ItiS 
Illust (fc)—bee <S>inmo ds \ ( ock 20 Bear 45o 
must {dy—het, Taylo, ^ ltd Ml 2 Mod 2S9 

Date of vexing A legacv bequeath 

when legacj co i ed in casc a specified uncertaiu 

5:cS“t'n"cSr‘'^ 

vest until that event happens 
A legacy bequeathed in case a specified tin 
certain event shall not happen does not vest 
until the happening of that event becomes im 
possible 

In either case until the condition has been 
fuHilled the interest of the legatee'is called 
contingent t, 

Exception —Where a fund is bequeathed to 
anv person upon Lis attaining a particular age 
and the will also gnea to him absolutely the 
income to arise from the fund before he i caches 
that age or directs the income or so much of 
it as may be necessary to be applied for his 
benefit the bequest of the fund is not con 
tingent 

'' Jllustiations 

‘ (a) A legacv is bequeathed to D in case 

'V\ 15 and C shall all die undei the age of 18 
I) has a contingent interest in the legacy until 



*] Ini lvi*u\ ‘'icri'-'j \CT 

^ 15 an 1 C t 1) <I}f nn 1 r 1** <r rnr nf ihfji) » *07. 
j attains ilm ace 

( \ him of inoiicv is Irjtinllicl to V 

i in ease lu plnil sltam tlip ip,® 

wIku lie hliiH ntlam tlie if IS As 

tnteasi in tht I(^ic\ is conliii>,<’nt tinti! tlio 
condition slnll h fulAlhil liv Ins ittsiii'«c 
tlia a^c 

(cj \ii t-iito IS lejmallied lo \ for life 
and alter lus ileaVli to U vf It rIioII then be li\ ing 
tnt if H hlnll lilt be then IiMn^ to C \ It 
and C PurM\c ili lost nor It and C each take 
8 contincciit iiitcrcKi m ihc tslato nntil tlio 
etonl «hi li IS t» vest it in ono or the tlicr slnll 
have happened 

(d) \n estate ik lieqncathcd as in thoci e 
last Buppostd It dies m the lifetinin of \ niul 
C Lpun the death of It C acquires a \cstcd 
right tu btain possession of the estate upon 
\s death 

(c) \ Icgatj IS be lucathcd to \ when sho 

shall attain the aj,c of ly or shall inarrs nn Itr 
that age with tl 0 « ns nt of It aMtli n proviso 
that if sle shall net aitam 18 or mairj under 
that age without Its consent tho legac) shall 
go to C A and C each take a coutuigont interest 
in the legacy A attains the age of 18 Abe 
comes absolutely entitled to the legacy although 
she ma> ha^e married under 18 without the 
consent of H 

(/) An estate is bequeathed to V until he 
shall marrj and after that etent to D Bs 
interest m the bequest is contingent until the 
condition shall be fulfilled by As marrying 
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(g) An estite is bequeathed to A until he 
ell'll! I'll e advantage of the Act for the Relief 
of Insohent Debtois and after that eienttoB 
B s interest in tb© bequest is contingent until 
A takes ad\antag6 of the Act 

(h) An estate is bequeathed to A if he 
shall pa\ 500 rupees to B As mteiest in the 
bequest is contingent until be has paid 500 
rupees to B 

(i) A leaves bis farm of Sultanpur Ivhurd 
to B if B shall convej his own farm of Siiltanpu 
Buzurg to C B s interest in the bequest i 
contingent until he has conveyed the latte 
farm to C 

0) A fund is bequeathed to A if P shal 
not many C within five years after the testitori 
death A s interest in the legacy is coutuigeat 
until the condition shall be fulfilled bj th( 
expiration ot the five yeais without Bs having 
married C or bv the occurrence within thai 
period of an event which makes the fulfilment 
of the condition impossible 

(/) A fund 18 bequeathed to A if B shall 
not male any provision for him by will The 
legacy is contingent until B s death 

(Z) A bequeaths to B 500 rupees a year 
upon his attaining the age of 18 and directs 
that tlie interest or a competent part thereof 
shall be applied for his benefit until he reaches 
that age The legacy is vested 

(ill) A bequeaths to B 500 rupees when ho 
shall attain the age of 18 and directs that a 
certain sum out of another fund shall ho 
applied for Ins maintenance until he ainves 
at that ago The legacy is contingent 
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• 1‘1 Tran»ffT of I’lttxnv Ad. ind notes 
tlereto ' to 

108 Where .*1 heqne*»l is im<Ic only to stich 
'f'o I »t in r rtetnWrs of n cla'-s .as shall 
w b-f]ur.i t njrh Ime n 1 lmnt?<l ft jv-trlicMlor npe, 
a cti** a jwfhon who has not ftUaincd 
'<lr«nicu*'ar ■'rI*'”* that apo <aniiot hat 0 a tested 
intcTcsl in the leg icy 
flliutralion 

A fund is hciiucathed to fiiich of tlio children 
of A assUall attain the ago of IS.uithft direction 
^hat, nhilo ant tliiM of A shall ho tmder the 
ago of 18, iho income of tho share to which it 
Diay bo presumed ho will he eventually entitled, 
shall he applied for his maintenance and eduev 
tion Ko child of A. who is tinder tlic age of 
18, has ft tested mtcrcet in tho bequest 

See e 22, Traatlor of Property Act, end notes 
thereto 


PART KTV 
Of Osmoos Beqclsts. 

109. Where a bequest imposes an oblige 
. tion on the legatee, he can take 

Q«rou8 bequest nothing by It unless be accepts 
it fully 
Illu$lrn(icm. 


A, having sluires in (X), a prosperous joint- 
stock company, and also shares in (Y), a joint- 
stock company in dilhcnlties, in respect of which 
shares heavy calls are expected to be made, 
bequeaths to B all his shares in joint-stock 
companies B refuses to accept the shaies in 
(Y) He forfeits tho shares in (X) 
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llO Wheie a will cont'iins two separate 
Oue of iwo sepa and independent bequests to 
d\'n/"be uesu^to Same person, the legatee 
same person may be at liberty tO accept onC of 
accepted and the them, and refuse the other, 
0,h=r refused aUhough tho former may ba 

bene&cinl and the litter onerous 
illustration 

A, hiving 1 leise fori term of jears of a 
house It a rent which he ind his representatives 
are bound to pay dnimg the term and which 
IS higher thin the house cm be let for, be 
queaths to D the lease and a sum of money 
D refuses to accept the leise He shall not, 
by his refusal foi/eit the money 

The bequests should be independent, te, tlieie 
must bo two distinct gifts If the onerous and the 
beneficial bequests are h> one lud tho same gift 
s 107 applies see < vtline v Walrond 22 Ch D 573 
Oreen v Briitain 42 L. J Ch 187 IVajTcn v Hud 
dal/ IJ AH 1 


TART XV 

Of CoNTisarNT Bequcsts 

111 Where 1 legicy is gnen if a specified 
Eequest contingent event shlll hippCD, 

upon sfecified ur *i“U no time 13 mentioned in 
the will for tho occurrence of 




e being mentioned 
' I occurrence 


that event the legicy cannot 
^ tike effect unless siicJi event 

happens before tho period when tho fund bc- 
queatliod is piyiblo or distnbutible 



I5C'»J ill) 1 m»uv \rr 

i/hirfm'ian* " 

(®) \ lr.;i \ !■* li In A mid iti 

C3«c (f Ins <l« nil till If NMinnt'-* llio tc-'ln 
*or tlie tu JJ iJm s n >l like < JTocl 

(^') \ IffTirN IS Ik* juritlipd to \ itul, in 

case of Ins <knli witlmiil tliillroii to U If A 
Burrnes tin t<-.lTfor »>r dies i« Ijjs Jj/<?ii»ne 
Jcivmg 1 c liil i tlic kgicj to li <loes not t-ike 
effect 

(^) i kgaei IS to A nJien and 

if lie attnns tlio ipe of 18 mul to enso of Ins 
dcitli to n \ itinns ilie ngt of 18 The 
fegarj to H docs not tike effect 

fd) \ lepstj is licqiicatlicd to \ for life 
aj»l i/ior his doatii toll oiid in case o/Iis 
deatlMTitlioul children, t*C Tito words in 
cast of n s deith inthoni children sro to ho 
understool is meaning in case B shall dio 
'Mtliout chillrcii during the lifetime of A 

(c) A legK > IS bequeathed to A for life, 
and after Ins death to U and ui case of IJ h 
death ’ to C I he words in case of B s deatli 
are to be considered as meaning in case B shall 
die in the lifetime of A 

See 8 23 Iiansfer £ Pnoertj Act an 1 notes 
thereto and Gohoicfa t BenoU 12 0 \V N 44 

In the nb;>eBce of » ihrection to the contnij’ the 
death o£ the testator determines the time for payment 
or distribution Crip;i» v irirfrnl/, 4 Marld 11 

Ulusl (h)—Departs from fcfward# v B 15 Bear 
301 

Wust (e)—beef/ontev /httans 3 ily A K 15 
lUift {d ]—this is the fourth rule tn Edicards v 
E, 15 I5eai 331 which has however been orerruleil 
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110 Wheie a will contains two separate 
sepa- and independent bequests to 


the legatee 


same person may be at liberty tO accept one Ol 
accepted and ilie them, and refuse the other, 
o ler re use although the former may he 

beneficial, and the latter onerous 


llluslratton 

A, having a lease fora term of jears of a 
house at a rent which lie and his representatives 
are bound to paj during the term, and which 
18 higher than the house can be let for, be¬ 
queaths to B the lease and a sum of money 
B refuses to accept the lease He shall not, 
by bis refusal, foifcit ibc money 

The bequests should be independent, t e, there 
must be two dietmet gifts If the onerous and the 
beneficnl bequests are by one and the same gift 
a 107 applies, see r.uthite v IFfl/rond. 22 Cli D 573, 
Oreen v Bnliain. 42 L J Ch 187, TT'otren T 
dal!, 1 J & II i 


PART XV 

Of Col^Tl^c^^T UrQDESrs 

Where a legacy is given if a specified 
Bequest contingent ““certain ov ent shall happen, 
upon specified “ur -md no time 18 mentioned in 
"m?b”m/S,onS "'H i«r the ocmirreiice of 
foj Its occurrence, j Miaicvent, tho legacy cannot 
take effect unless such event 
happens before the pcriotl when the fund be¬ 
queathed is payable or distributable 



•53’»j Iiii Istuv Mtri-M s 


(o) \ If. .•i^\ iH 1> jiioiili I 1 > \ mil m 
<=^--(nu^>u\\U t.n H \Minn.-* t!- t. sH 

^or, ilie i i II i} >. s u t I ilc « Hit l 

^0 \ Is Ik lurTthf*! t'> ^ "* 

O'^of Ills (U-itli vMllinU «lii1«Iroii I * i' If \ 
sunucs till tistit>r or ilics in Ins lifiiiiK' 

fearing T ,h,l 1 tin t > H «!«« •* 

effect 

(<) \ Ifgici IS In locuhcl lo \ nlicti iml 

iflicaittiiiH tlio !«•' of I^ mul »o ‘ '' 

•jeath to II \ kttUDfl th< »go «« 
legacj to It (Iocs not I iKc <‘ff cl 

f'i) \ i« I) jncillicd 10 \ foi lifo 

and after Ins .Ic'atU to It 'tnd >» co«o of Ms 
deatlMriilimi clnl.lrcn. io(‘ “ 

cnscotlts (leilli (ntlionl cluKIrcn nre to lo 

nniesrstood os inc'ining •« c'‘so B si nil dm 
'Mtliout clnl lr< It (luring ilm lifetimo of \ 

(c) Alec-KN m bequonthed to V for life, 
and after Ins (lentil to It nnd ni 
<feath.’toC Ihettonls m case of B s (lenth 
are to be considered ns inenninR ense It Bhall 
die in tin, lifetnno of A 

See B 23 Tnnsfer of It 

thereto and Gohm la v Iknode IJ O " 

Inthealisencoof a.lirectioii to the contrnry tho 
death of the testator determines the time for pajmeot 
or distribution Cripps v tt oUoH 4 Made! 11 

nius( (M-Departs from I dioards v S. 15 Bear 
301 ^ ’ 

nixist (c) -Seo Home v PdlaM 2 Jfy & K I5, 
niuot (d)_rhisislh^ fourth rule in LlitardiT 

lo Beav 33I, which has however been orerroled 
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by the Hot; e of Lords in O 1/a/ me / v Durdctl L R 
^ H L 388 Ingr m v 8oi/t«n 408 ivlncb leW 
mat (I e gift o%er will take effect upon the death of 
B at an} time witlim t issne 

UJust (e)—Tins is the third rule in rdicarda v 
E 15 Beav 361 


112 Where a bequest is made to such 
Beque t to such of certain peiBons as shall be 
certa n persons as Burvit mg at some period but 
exact period IS not speci 
efied^ fied the legacj shall go to 

such of them as shall be alive 
at the time of payment or distribution unless 
a contraiy lotentiou appear by the uill 

IHuA/rattons 


(o) Pioperty is bequeathed to A and B to 
be equally clnuled between them or to the 
Bttrvnor of them If both A and B survi\e the 
testator, the legacy js equiUy divided bettveen 
them If A dies before the testatoi and B sur 
vivea th** testator it goes to B 


(6) Property is bequeathed to A for life 
and after his death to D and C to be equallv 
dnided between them oi to the suivivoi of 
them B dies during the life of A C surnies 
A At A 8 death the legacy goes to C 

(c) Bropertv is bequeathed to A for life, 
and after his death to B and C oi the suranvor 
with u direction that if B ahould not siinive 
the testator hie children aro to stand m his 
place u dies duiing the life of the testator 
B survives the testator but dies m tho lifetime 
°f n ^cg^cy goes to the representative 
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(d) I’miwrtj IS Ik* |finllic<l to A for life. 
and afi( r Ins doitli in ll anil C, willi a iliroclion *13* 
t!uii, iij nso citliir <vf tluMn iIim ni i?io lifoliinc 
of 0 c ivhoU pit t» tlic hMr\nor 11 dies 

•a tlie lifoiimi of \ Afiirwarils C dies in tlie 
lifetime of A Tlie le^rw n to the rcpretcnl- 
aine of C 

f'ee t- 31 Irsrisf.r tf I'rtJfKrti \r{ niid 
diertt 

Ilfiitl (i)—’see Cnppa \ fColeotl, 4 jfaetd II, 
the time f ir rliMrihuiH n is tlic icfifitor# dcaili 

I/lutt (i») —‘see/Ic »r»> % fhker 2 K A J 381, 
the tune f< r distnlJMtK » le A n dcith 

ll/u*t (cj—See V Teu*ey, OJur 375 rii© 

euniyorelup Jt/ew to iJeatli of the lenfilor 

M list if II itKo dien in lesinlur’e lifetime irilliout 
any clnWrcn’ 

I'luil '(T)—See Scur/«eld v IJoiees, 31iro 0 C W 


PART XVI 

Of Conditional Bequfsts 

Bequest upon im 113 A iiequcst upon Bit 

possible c'^ndition impossiblo condition is \oid 

IRiiAtmltons. 

(o) An estate is bequeathed to A on condi¬ 
tion that he shall walk one hundred miles in an 
hour The bequest is void 

(b) A bequeallis 500 rupees to B on condi¬ 
tion that he shall marrj A’s daughter A’e 
daughter was dead at the date of the will The 
bequest is aoul 

See notes to B 2j, Transfer of Property Act ' 
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s» 114i A bequest upon a conduiou, the fiilfil- 

nll Bequest upon iiie- ot which Would he COU- 

gal or immoral '■on- trarjr to law or to morality, IS 

void 

Illustrations 

(a) A bequeaths 500 rupees to B ou condi¬ 
tion that he shall murder C The bequest is 
void 


(b) A bequeaths 5,000 rupees to lus niece 
if she will debej t her husband The bequest is 
void. 

See notes to s 25, Transfer of Property Act 
115 Where a •eill imposes a condition to 
Fulfilment of con fulfilled before the le^jntee 
dmon precedent to can take a \ ested interest m 
vesting (f legaej thing bequeathed, the 

condition slnll be considered tolnaie been £nl* 
filled if it has been substantially complied uith 

Illustrations 


(o) A legacy is bequeatlicd to A on condi¬ 
tion that ho shall marry with the consent of B, 
C, D, and E A marries uith the written con¬ 
sent of D C IS present at the marriage D send'^ 
a present to A previous to the maniago. K lias 
been personally informed by A of his mtentionSi 
and has made nojihjcctioii A has fulfilled the 
condition if 

(i>) A legacy is 'bequeathed to A on condi¬ 
tion that ho shall marry with the consent of 
B, 0, and D D dies A innnies with the con¬ 
sent of H aml,J3,o A has CulfiUed tho condition 

(c) A legacy is bequeathed to A on condi¬ 
tion that be shall marry with tbo coriBeut of 
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iitf \rT 

^ Tn 1 1> \ nnrii s tti tlip lifptimc of 15 C * 

a’l 1 I) \utli tl jfii'.iit of If iti! C ouh A 
Jlint fiillillo 1 the c mdltDli 

(<f) \ ) m ^ hetjuntlic 1 t * \ oil cniuli 
tinii th It lie '•hill niirr\ wilh lh( con‘«cnt of 
1 ’ ( in J \ nhiiiiis the jinoofiOitioinl 
a‘"(.ni of 11 (’ 111(1 I»to Ills iimrntrw «ith L 
\fi<rwir(i'. II ( iihI D c ipncimislj retnet 
tlidr r ns nt V mimet L Aina fulfilled 
die con lition 

t) \l(^ic\ is 1j( (lucitheil to A on con 
ditioii lint lie fllnll m »rr\ niili the consent of 
II C ind ]) \ Tnirnes uithout the consent of 

11 C ind U hut ohtiins thoir consent iftcr 
tlie marn irg A has not fulfilled the condition 

(/) \ makes his udl wherebj he bcciiieiths 
a btiin of moiiej to FI if II shill marry nitlithe 
consent of \ s eic( utors B marries during 
the lifetime of \ and \ aftermrds expresses hia 
approbation of tho marriage A dies The 
hecjuest to B til es effect 

ig) A legicj JB bequeathed to A if lie exo 
cutes \ cenam document within i time specified 
•n the will The tfociiment is executed A 
uithm 1 reisonilde liino but not mthin the 
tune specified m tho will A has not perform 
ed the condition and is not entitled to receive 
the logic} 

See B 20 Iransfcr of Propertv Act and notes 
thereto 

Illust (a)—Tho condition is connpl e i n ith by 
marning in accordance therewith and does not 
extend to a subsequent marriage Buteheson % 
Ilanmoiil 3 flro C C 128 Crommehn v C 3 
^es 227 
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sa die before he attains that age to B A tabes a 

119 ^estecl interest in the legacv subject to be 

dnested and to go to B in case A shall die 
under 18 

(b) An estate is bequeathed to A mth a 
proviso that if \ shall dispute the conipeteucj 
of the testatator to make i will the estate shall 
go to B A disputes the competency of tl e 
testatoi to make a will The estate goes to B 

(c) A sum ol money la bequeathed to A for 
life and oftei his death to B but if B shall 
then bo dead leaving a son such eon is to stand 
in the place of B B (a1 es a aested interest m 
the legacy subject to be divested if he dies 
leaving a son in A s lifetime 

(d) A sum of money is bequeathed to A and 
B and if either should die during the life of 0 
then to the sumvor living at tlic deatli of C A 
and B die before C fht gift ovei cannot take 
effect but the representative of A takes one half 
of the money and tho repiesentative of B takes 
the other half 

(e) A bequeaths to B tho interest of a fun 1 
for life and directs the fund to be divided at 
her death equally among her three childien or 
such of them as shall be living at her death 
All tho children of B die in B B lifetime The 
bequest ovei cannot take cITect but the interests 
of the children piss to their representatives 

See n tes to s 28 Trmsfci of I r pertj Act 

119 An ullerioi of the kind contemplated 
Condton mu« be preceding section 

*u cily MfiiTed’* cannot take effect unless tlic 
condition is stiictl^ fulfilled 



ISC'i] hii \rT 10- 

I* 

(a) \ 1 rqu« ntlio I to \ «illi ^ 

MW i!nl ir Ih mirriii willimil >lii 

ot n, C mill 111. 1. ^-I, \ ilnll KO In I. » 
ric, ,r \ nnrrirs mill ml llm 
C, tl,c Rift in I. .Ini n 11.1 I il I ollx 1 

(!i) \ Icmn in In jiifitliml In ' 'M’" "i 
proMwiliH il 1,0 iinmcn iMlIioiit 
ol II ll,c Icc-ic, .li-ill cn in C \ ninrUM ' 
llie conn 1,1 Ol n Ho •'''‘■"V” .\l n'cnonoill 
tvidowpr in I inirncs ncnin without tlio 

of n I he l)C<i<KSt to C ilocs not tiWo clTcct 
(c) A lec^c^ IS he<iiic'ithcil to A u> bo psul 
at 18, or unrrnpo mih i proviso ill 
dies under 18 or imrrics without thn 
of R the legacy shill j,o to C \ mnrrios 

under 18 without the consent U Iho bequest 

to C takes clTtct 

See notes to s 2J. Transfer of Property Act 

120 If the ulterior be- 
Originzl b e n u e»« (.|,eet be not valid, the original 

?a° idny^Md'” l.i-qiiisl ■» '■> ’• 

flflfStlOflOIIS 

ral An estate is bequeathed to A for his hh, 
with a condition superadded that if he shall 
« oivcn dav, walk 100 miles m an hour 
r Oihsnte shall go ton The condition being 
void, A retains his estate as if no condition had 
been inserted m the will 

({.) An estate is bequeathed to A for her life, 
and'' if she do not desert her husband to D A 
13 entitled to the estate dunng her life as if no 
condition had been mseited m the wiU 
IOd 
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12^ (c) An estate is bequeathed to A for hfe 

and if he naames to the eldest son of B for life 
B at the date of the testator s death had not 
had a son The bequest over is \oid under sec 
ntio 02 and A is entitled to the estate during 
his life 

bee notes to s 30 1 lansfer of Proj erty Act 

121 A bequest may bo made with the 
rendition siiperadded that it 
Bequest co-jd ton cease toha^e effect in 

ed that Jt shall cease „ , * , vi 

to have effect m case t ise a speciticd uncertain 
spec ted uncerta o event shall happen or m case 

■> '■ncsilMi «'»"* 

shall not happen 
lUusti a(toi>$ 

(n) An estate IS bequeathed to \ for his Iifo 
with a pro\ ISO that in rase he shall cut down 
a critam wood tho bequest shall cease to have 
anj olTcct A cute down the wood he loses Ins 
life, iniciest in the estate 

(fc) \ii estate is bequeathed to A provided 
that if he marries niidei tho age of 25 without 
the consent of the executors named in the will 
the estate shall erase to belong to him A roar 
Ties under 25 without tho consent of the exe 
cutors The estate ceases to belong to him 

(c) An estate is bequeathed to A proiided 
that if he shall not go to England within three 
years after the testators death liis interest m 
the estate shall cease A does not goto Eng 
land withm tho time prescribed Ilie interest 
in the estate ceases 

(d) An estate is bequeathed to A with a 
prOMso tliat if she becomes a nun, she shall 
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cea«> to hn p-vtu mtrrr-t in tin* r«nto. Abo- 

a nun s'lf. lo< s lirr iiitoront iiiidcr llio tp 
Kill '2J. 


(o) \ ftiti'l K li'inioitli *<1 to \ for life, nnd 
'tbor );m doifli to M, t/1) Kfiil) bo iben Inin^, 
a pnuH) tint if H shall boroiuo a nun, 
'be 1)0 juo'.i (i) Iht shall ctaso lo hat c niiv effee t 
" becomos .t Jiuij iii tho iibtimo of A Slio 
'berelij lc)-,cs her toniiiiKcnt interest, in the 
fund 

S f I j « il IVao^fer of Pro/>efty Act. 


122 III order tint a condition that ft bo 
Such eon«iition qweat shall ccaso to liavo effect 
»u«n9t i>- in\iiid mas Ins salid it is necessary 
» er bection 10 ? that the ctent to uliirli it '•e- 
latea he ono trhicli coulil legally constitute the 
wndiiion nt a bequest .as coniemplalet] h} the 
107t!i section 


See B 32, Transfer of Property Act, and notes 
tberew 


123. Where a bequest is made with a con- 
o , . dition supenadded that, un- 

•endenng” impo*'si' f®ss the legatee shall perform 
We or mdcbnitely a certain act, the subject- 
time ‘be bequest sliall 

specified, and «n go to another person, or the 
non performance of bequcst shall ccase to liave 
ter to go over"^* effect, blit no time is specified 

1 _ for the performance of the 

act, if the legatee takes any step which renders 
impossible or indefinitely postpones iho perform¬ 
ance of the act required the legac) shall go as 
I if the legatee liad died without performing 
[ such act. 
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124 

(a) A bequest is mnde to A ivith aprovi 
tint unless be enfeis the arm} the legacy sh 
go ovei to D A tikes holy orders and there 
renders it imposaible tint he should fulfil t 
condition B is entitled to receiie the legacy 

(i) A bequest is made to A, with a provi 
that it shall cease to hive any effect if he dc 
not miiry B a daughter A marries a stringf 
and thereby indefinitely postpones the full 
ment of the condition Ihe bequest ceases 
have effect 

See 8 33 Transfer of property Act and no 
thereto 


124. Where the will lequiies an act to 
performed by the legatee wit 
performs ceof in 3 Specified time either as 
or «ubsequerir\%itn* condition to be fulfilled befo 
in spec lied t me the legacy is enjoyed eras 
conditiou upon the non fulfi 
ment of which the subject mitter of the heque 
19 to go over to mother person or tlie beque 
IB to ceise to hive effect the act must he pe 
formed withio the tune specified unless fliepe 
formance of it be prevented by fraud m whic 
Furiler lime in further time shall t 

case of fraud allowed la shill ho requisd 

to make up for the delij cauf 

ed by such fraud 

Sees 34 Transfer of properly Vet and s 
Frob niid Adin Act 
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Directionth»t funds 
beetnplojedin p»r- 
ticulsr mann»r f 1 
lowinpabs lute be 

t ■ ' 


i*\in wii I 

Or I!rgi n?T^ \mti! Du ictd n to Aiplicmios 

ni Iajoimint 

125. W here a fun*l hcqiicalltcil ah^olutc- 
U to ir for the htiicfit of anj 
iKrion. I>ul the will i ont \n>s a 
(lirt-ttinn that U fllnll ho ap 
nlio<l orenjojed »n a pirttcmar 
, r , manner iho legatee Bhall bo 
^nrf„ ol .nj [,„„1 „s 

if the %TiU had contametl no 

Buch direction 

lHtt$tr>Uton 

A fiiim of inonej is hcfpicathcd tow ards pur¬ 
chasing a country residence lor A, nr to 
purchase an amunity for A, or to pnr 
commission in the arm> for A. or to place A m 

anj busincbs A chooses to rcceiao the legacy 

in money Ho is cntitls-d to do so. 

See notes to fl H. Transfer of Property Act 
126* Where n testator absolutely bequeaths 
a fund 80 os to Beteritfrom 
lilt, own estate but directs 
that the mode of enjoyment of 
It bj tbo legatee sball be res 
tneted so as to secure a speci¬ 
fied benefit for the legatee, if 
that benefit cannot be obtained for the legatee, 
tbo fund belongs to him as if the will had con¬ 
tained no such direction 

Zniistmfion* 

(a) A bequeaths the residue of his property 
to be (In ided equally among his daughters, and 


Direction that m jde 
of eojoymenl of al) 
solute bequest is to 
be restiicted to 'i- 
cure specified bene 
fit for leE*tee 
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123, IllustiationB 

124 

(a) V bequest is made to \ uith a proviso 
that unless he enteis the army the legacy shall 
go over to B A. takes holy orders and thereby 
renders it impossible that he should fulfil the 
condition B is entitled to recei\o the legacy 

(h) A bequest is made to A ^Mth a proviso 
that it shall cease to haie any efTect if he does 
not mairy B s daughter A marries a stranger 
and thereby indefinitely postpones the fulfil 
ment of the condition The bequest ceases to 
have effect 

See 6 33 Transfer of property Act and notes 
thereto 

124. Where the will lequiiea an act to be 
performed by the legatee tvith 
p»rto r m a n c e of m a specified time eithei as a 
erudition to be fulfilled before 
inspeencdtme the legacy IB enjoyed or as a 
condition upon the non fulfil 
ment of which the subject matter of the bequci^ 
18 to go over to another person or the bequest 
IS to cease to have effect the act must be per 
formed within the timo specified unless the per 
formance of it be presented by fiaud in which 

case such further time shall he 

case'^ofTraud *" allowed as shall bo requisite 
to make up for the delay cans 

cd by such fraud 

Sees 34 Transfer of property Act oncl s 
Prob niicl Adm Act 



ISC'] Xjjr Imus *iirrr i s \rT 


HI 


1 *\IU WII 126 . 

120 

Or lir^jirsr^ AMTii nnicii \ \<ro \tPLirvTiov 
<ip I vj< t'H 

125. \\ here *1 /an 1 i** heqacatJiC 1 ih'^olmc 

1\ to r for llio hcncfit of 'inj 
be^m °ulierson 1 lit tilt. Will c ntniis a 
I'cuir/’^inti-r *f*^l <1 m li m tint It /slnjl bo ip 

>0 npabs luie lie plied Or cnjojctl in a pirticviKr 

?"‘b°mfTo”.S lI'TOObf >ll0 Icg-'too allall ljo 
Fxrsftj] cniitleil to recti'O the fun 1 aa 

if the will Ind contained no 

such direction 

///H/trit/OM 

\ fi»m of inoncj is Itcjaeathed toinrda pur 
chaainfs a country rcaidoici for A or to 
purchase an amunitj for t or to pnniAasa a 
commission in the arm> for \ or to place A m 
nnj bnsincbs A chooses lo rccen e the legacy 
m money He is entitled to do so 

See notes to «. il frinsfer of Property Act 

126. AMiero alestatorabsolwlelybcqucatha 

a fund BO as to Be\cr it from, 

solute bequest is to that the mode ot enjoyment or 
be rest cted to »e tho lecatce shall bo res 

cure spec fied be e . : . 

fit for legstee trictcu BO as to sccure a speci 

f ed benefit for the legatee if 
that benefit cannot )ye obtaiocd for tho le^ratee 
the f ind belongs to him as if tho will 1 ad con 
lamed no such direction [ 

lllnatrattona th) 

(o) A hequeatlis the residue of Ins pt^pe’fl^ 
to bo dmded equally among Ins daughters ancf 
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, directs that the shares of the daughteis shall he 
’ settled upon themsehes respectively for life 
and be paid to then children after their death 
All the daughters die iininarned The repre 
sentativcs of each daughter aie entitled to her 
share of the residue 

(li) A directs his trustees to raise a sum of 
money foi his daughter, and he then directs tbit 
they shall invent the fund, and pay the income 
arising from it to her during her life and divide 

the principal among her children aftei her death 
daughter dies without having evei had a 
child Her representatives are entitled to the 
fund 

bo hel 1 in 1 a v ipear 3 C ^53 Laasenee v 
/.ilacAG 5oI KelUlty k 1 R 311 L 
Itil, Haliburton v I 21 C 488 £n JSapi v 
Jamnadas 22 B 774 

1274 Where a testator does not absolutely 
Dequest of iundi®r l>cqueath a fund so as to 
some of tv?*cif M** sever It fioin his own estate 
notberulfliied gives It for certain pur 

jwses and part of those pur 
poses cannot be fulfilled the fund, or so much 
01 It as has not been ealnusted upon the objects 
contemplated by the will, remains a part of the 
estato of tho testator 


illiistrattons 

(a) A directs that his trustees shall invest 
asumofmoiieyina particuiai way, and shall 
^ 4 ° Inasonforhfo and at h.s 
P'-'ncipal nmong Ins 
clnlclran the sm l.ncl 

death, bc- 


s, u 11 r"" wunoiit Jiai 

afih.U The f„„(i „tler tlio son 
ippEs to tho estate ot the testaloi 
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Iffii] Tiir Ivjus ^icci-«ins \cT 

<i') \ l)c lucntli*? tlio rpsidiic of Ins c«ilHo to 99 
(ImkK (1 rtjtnih nrnoii;; Ills ri« witli a ||a* 

uifpcitoij lint tlicv aro to line tlio tfitoront onl^ 

«unng iJipir Jircs uid tint it ihtjr iIccctso t)jc 
lutul slnll pci to their cliildrcn Iho iHiixthtcrs 
hare no clullrcn III^ fuml belongs to the 
nf ihc testator 


innr win 

Or llr^t isT-* TO 4\ PvtetToR 

128. If a Icgac) 19 betiucatlied to a person 
who 16 mmod an executor of 

extiuio ojno uk- 

uoirs» be Aha*!"* ta legict unle«9 ho proies the 
War”* uill. or otliernise manifests 

an intention to act as esi cutor 
lllu <trof«o« 

Alegitj isgiien to A, who n named an 
executor A orders the funeral according to the 
directions contained m the will, and dies a few 
days after the testator without Imingpioted 
the will A has manifested au intention in act 
as executor 

ritis must be read witli b 9S and lienco wiien the 
testators child is a Icfistcc and an execwl >r ai d pre¬ 
deceases hiui leaMDg issue the latter will take not 
tvitlistanding that the executor8 death prevents bim 
from proving the wiH fiiTnaiamt y Kuppuiumi 
13 if L 7 3’’,I 

The rule 18 positive nnd leaves no room for pre 
suiuptioD tint the legaev was given for his trouble 
Frosowo V /I (7 IS C 83 

Manifests an Intention, e^.by sending 
R power of attoinej to another to administer the estate, 
alihougli he himself dies without proving t)ie will, 
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Octets \ \Jafbeic$ L R 8 Eq 277 or by proving the 
129* thoii^jh be bad previously renounced, Avgeiman 

V Ford ^9 Beiv 349 or by concurring ivith the 
otlier execut is in diiections for the luncnl and in 
paying small sums on that occasion tliougli be dies 
befoie probate Hantaan \ Roicley 4 Ves 212 


PARI XIX 
Of Speoifio Lfgacies 
129. \\ here a testator bequeaths to any 
Specific legacy de peison a specified part of hi 8 
piopeity «h)ch js distiuguish 
ed fiom all other parts of h>s propel tj, the 
legacy is said to be specific 

lUushattons 
{a) A bequeaths to B— 

the diamond ring presented to him by 

his gold chain 
‘ a certain bale of wool 
n certain piece of cloth 
all hi 8 houseliood goods winch shall bo 
III or about lus dwelling house, in M 
Street m Calcutta, at the time of his 
death ” 

“ the sum of J 000 rupees m a certain 
chest ’ 

‘ the debt wliicli B owes him ” 

“all his bills, bonds and securities be 
T ^nging to liim, lying in his lodgings n 
' Cslcntfa ’ 

■ill Ins fiirnituio in his house in Csl- 
cutta *’ 

“ nil his goods on board a certain ship tlicii 
^ ly mg in the n\er Hugh ’ 



3 hn Ivniw A<r llTi 

“ 2 <>00 riMv'( « wliicli lie* li-ii in l!ip Iiniuls • 

of r 

' Dh hi )np\ «}>H l<> liitn on llio linm! of D ’ 
liiH inort;;iji»( on ilm I'liiiptir fictorj 
<nip Inlf t { tli( tnone\ owinj; to litm on 
Ins iiinrlpnpt of It'impur fictorj " 

I 000 rupee''. I eitiR pnrt of n deiit duo 
to liim from C 

‘Jus cTjiitnl bfock of I.OOOf in Hast India 
Stoi 1» 

“ his promissor\ notes of the Go\ eminent 
of Imln for lOtXJO rupees m their four 
juricni lean 

'll! hiicii fiutiis of monc> os Ing oxccutora 
nn; after hifl elcstli rccciio in respect 
of tlie debt <hic lo Jiiin from the insol- 
aent firm of D and C*ompan> ’ 
all the iTine winch lie may ln\o m lits 
cell u at tlie time of Ins death ” 
siK li of Ins horses as R may select * 
all Jus shares tii the Ranh of Rcngal 
all tlie shares j» tho Bank of Bengal 
winch lie ma\ possess at the time of hia 
death 

all the inonej which he has in the 'll per 
cent loan of the GotcrnmeaC of India 
all tho Go>ernmenl set iiritics he sliall 
ho entitled to at the time of his de 
cease 

Each of these logacice is specific 
(b) InMiig Got eminent promissory notes 
for 10 000 rupees bequeaths to his eacentors 
“Goaernmenl proinvs'.ory notO'. foi 10,000 
rupees in trust to rcH for the lienofit of B 
The legac\ is specific ■* 
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llhistialion. 

A bequeaths to II 5 000 rupees fi\e per ceut 
Government seciiruies A liad, at the date of 
the will, fue per cent Government securities 
for 5,000 rupees 

Ihe legacy is not specific 
132. A money-legacy is not specific mere* 
Bequest of moDey h' because the will directs its 
where not pajabie payment to be postponed until 
<"4rre"=nV"“‘ soroepart of tlie property of 
posed of in Lcrtain the te&tatoi shall have been 
"‘y reduced to a certain form, or 

remitted to a certain place 

lllustratton 

A bequeaths to B 10,000 rupees, and directs 
that this legacy shall be paid as soon ns A’s pio- 
perty in India shall be realized in England 
i'hc legacy le not specific 
1S3« Where a will contains a bequest of 
Whrn ooumroiirJ ‘l'« ■OSl'IuO ot the testOtOr's 
article* not deemed piopertj along with an enu* 
* P ‘ficai jjr be- meratioii of Bomo items of pro 
® perty not previously bequeath¬ 

ed, the articles cmiinersvtcd shall not bo deemed 
to be specifically bequeathed 

A bequest of future interest nccrumg on the testn- 
tor’s estate between the date of the will and tlie 
teotator’s death is n epecibc bequest, though the 
amount might bo uncertain, neither such a bequest 
nor a provision that tlie furiutiue, metal utensils and 
;um2ii athnia cnntainerl in a certain hoiiso should, 
alter the death of two ladies, bocoine the joint piopet^ 
ty of ccrtaili persons named in tho mil, mnfce those 
persons residuary legatees, Chiinnihil v Mali, 21 A 
\V N lOS 
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U0‘] Tiir Imuv MMi-'tos ViT 

134, W lion ]ir p* rt^ is I ia4, 

1 in f fnt 'I’ltltlu } to (tt • or Jtinn jior 

of »«-}■ ,f s >iis )}i t-mc )> f-h ill lie 

" rrl'inn 1 in tlio form in nlmli 
' ' tin t( xlninr K ft tt iltlioiigh it 

be of moh T in nro lint it*, ^iliie h lom 
tind-iHv ifci ro'i'-iiig 

//ffutmtioii* 

(o) A In\ mg "X h iv" of *1 lioiiso for t term of 
years 11 of oliicli m re unctfiirctl it tlio lime of 
insdcitli Ins b( jueitlicl llic Itnso to 11 for liis 
tiul after 1$« 1 iib to ( H is to enjoy the 
propertx as \ left it altliongli if 11 htes for 
15 jears C ran take notUmg and r the bo 
quest 

<i) ^ liaMng an sniiiiity during tlio life of 
U beqneatlis It to C for Ins life anil after f a 
death to D C is to enjoy llio annnily as V loft 
It allUouffli tf n dies before D D can take no 
thing under tho bequest 

135. Where properly cimpnscil in a bo 

quest to tuo or more persons 
me't cf"proc«jrV JO Sijcrcssion is not specifica] 
propertj' bequ-^ih ly lieqiieatbcd il shall in the 
ed to two or m rc absem 0 of any Urection to the 
siVn""* contrary be soW and the pro 

cecils of tho sale shall he in 
acsted m such securities as the High Court may 
by any geiieial rule to be made from time to 
time authorize or direct and the fund thus 
constituted shall bo enjoyed by the successue 
legatees according to the terms of tlio will 
Ilhittmtion 

A liaaing a lease for a term of years be 
queaths ‘ all his property” to B for life and 
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Sg*^ after B s cJenth to C The lease must be sold 

to and the jiroceeds mtestcd as stated in the text 

and the annual income * 1113111 /^ from the fund is 
to be paid to B for life At B s death the capi 
tal of the fund is to be paid to C 

136. If there he a defi 
ciency of assets to pay lega 
cies a specific legacy is 
lial le to abate witli the ge 
neral Jegacie« 


PART \\ 

Or DEiio\STR\Ti\r Lcohoies 

137. Where a testator bequeaths a certain 
_ sum of monev or a certain 

' qu-uiliiy of My other commo 
ditj and refers to a particular 
fund or stock so as to constitute the same the 
primary fund or stock out of nhirli payment is 
to be made the legac> is said to be demonstra 
tne 

Explanatioyi —The distinction between a 
specific legacy and a demonstrative legacy con 
sists in this that 

where specified propertv is given to the 
legatee the legacj is specific 

where the legacj is directed to bo paid out of 
a specified property it is demonstrative 
llUulrattonF 

(a) A bequeaths to I) 1 OOO rupees being 
part of a debt duo to biiii from lie also 


Where defe e cy 
of assets to pay le 
sac es spec fic le 
gaev not io abate 
w ih gene al leg,* 
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Jiu J^rl^s ‘‘citf-'ftN \fr 

Ij^qucntlis jn f* to h" pin! out of " 

•ae ilel t «}u tri Inm frtm \\ liic lcc'\c\ to 15 
•s Bjx-cjfir tljo J pic\ to ('!•» d(moit'itntjie 
(^} \ lieqiic ItllH t«» 11— 

tcH Inislicls *>{ tlic «ir« iijiicli slnll 
^iru\\ ui Ills field of Grccmcre ’ 

SO (hosts of tlio indigo nliich elisll l)o 
im Ic st. Ills fselorj of Kninpur 
moot) riipc«s out of his fi\e per cent 
pruiiiis'-( r% notes of the Goicniment 
of Indn 

sn sunmt> of 50() riij^s from liiB 
funded prop(.rlj 

1 000 runees out of tho sum of 2 000 
rupees <ltio (o him by C 
\ bcqueitlis to ft nil annuity, ami directs it 
to paid out of the rents nnsiDg from his 
taluq of Unmmgnr 

A liecjiientlis to B— 

10 000 rupees out of hiK estnte at 
ItomnaRir or chnrges it on hia estate 
St ftsmiisgsr 

10 000 rupees being his slinre of 
tho capital embarked in a certain 
business 

Each of these bequests is demoustrntiie 

\\ here the here htarr jojir* of a t<?«latnr were be- 
qucalhed to his sunning soa irith % Jcrecti n that 
out of the income thereof lus predecease I son s adop¬ 
ted son shoul I reeene a certain sun annually from 
the legatee held thi'< was imler the circnnistmces a 
denionslntive le?aci T R (OSllOO 
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138. Where .*» portion of p fund is speci* 
ciUv bequeathed, and a legacy 
IS directed to he paid out of 
the same fund, tlie portion 


Order orpRjmeni 
when legicy direct 
■ ■■ 10 be paid 


eg to oe paio out ot file same fund, tlie portion 
specifiV^legacj''^* specificallv bequeathed shall 


first be paid to the legatee 
and the demonstrative legacy shall be paid out 
of the residue of the fund, and so far as the 
residue shall be deficient out of the general 
assets of the testatoi 


llhi$t}atwn 

A bequeaths to B 1,000 rupees, being part of 
a debt due to him from W He also bequeaths 
to C 1,000 rupees to be paid out of the debt due 
to him from W IJie debt due to A from W is 
only 1,500 rupees, of these 1.500 rupees, 1,000 
rupees belong to B, and 500 rupees are to be 
paid to C C IS also to leccivo 500 rupees ou 
of the general assets of the testator 


PART xxr 

Of Ademption of Lcr.Acirs 
1S9. If anything xvliicli has been specifically 
Ademption ex ^^"eathed does not belong to 
plained ^ teatator .at tlie time of lu^ 

death, oi has been converted 
into property of a different kind, tho legacy 19 
adeemed; that is, it cannot take effect hy icason 
of the subject-matter having been withdrawn 
from tho operation of the will 
lUitslratitma. 

(fl) A bequeaths to It— 

" tho dumond-ring presented to him by C ” 

“ his gold cliain ” 
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a ccrnm tif a-ortl." 

a corlaiii piivo of clnlli ” 140 ’ 

' all liifi lionediol l-pofxK aalucli “liall lio in or 
al>out lim (]»<llinc linu<5Cin M 'street in Calrutta 
!ii< 5 <lra(h 
A in Ins lifetime— 

'ells or f'ncs a«aj tl»e r»nK 
ennaorts the oil an into a cup 
Converts llic ivool into cloth 
makes tlie cloth into a ^rtnimut 
takes another hou'c into which he removes 
all ins ^ooils 

Hach of tliesc legacies is a<lccmc<l 
(d ) \ bequeaths to P— 

‘ the Ruin of 1,000 rupees in a certain chest ' 
all tho horses m ins stable. 

At the death of V no money is found in the 
chest, and no horses tti the stable The legacies 
are adeemed 

(e) 4 l^efiueaths to P certain bales of goo<ls 
A takes the goods with him on a ao>age Ihe 
ship and goods are lost at sea, and A is cliowned 
The legacy is adeemed 

See Lane, 14 Ch D 858 Thomaa v T 27 Peav 
537 for cramples 

140. A demonstrative legaca isnot adeemed 
by reason that the property on 
demo*i«VT™fve°" W "’bmli it IS charged by the 
gaci" ' Will does not exist at the time 

of the death of the testatoi. or has been convert 
eel into property of a different kind , but it 
shall, in such cose, bo paid out of the general 
assets of the testator 

See GilJanme V ,4d<ferley, 15 Ves 3S4, Camphell 
V (7rafiam, 1 Ry A M. 455 for eiamples So if the 
20n 
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j4ib fund cannot on account of some provision of laiv, of 
142 nliicli the testator was apparently in ipnoiance be 
cbaiged with the payment of the Ie''acy in question 
P R (08) Ko 109 

The will ni.av, howeter diiect otherwise, thinvam- 
' Tadikoi da 29 M loj 

Where the thing specificalh he 

Ademntion of e QU^atlied IS the right to receive 
cifie beqiie«t of right something of V alne from a third 
to receive some* party and the testator him- 
t ling from third gg|£ gg ^jjg l,eqnest IS 

adeemed 

Illttitialtonf 

(a ) A bequeaths to B— 

“ the debt which C owes linn ” 

“ 2 000 lupees which he lias in the hands 

o£D ” 

“the money due to him on the bond of E ” 

“ Ins mortgage on the Rnmpiir factory ’’ 

All these debts aio extinguished in A'b life¬ 
time. some with and some without his consent 
All tlie legacies are adeemed 

(b) A beqtieaths to B “his interest in ceitain 
policies of life assurance ” A in his lifetime 
leceives the amountof the policies Tlie Icgncj 
IB adeemed 

See Sidnf’/ v Sidney L R 19 Eq 05 foi an eiam* 
pie 

142. The receipt by the testator of a pxrt 
^of ail entire thing specifically 
Ademptica/>!0 fan/o bequeathed, Elinll opeiatens 
bj lestyor's receipt of an ademption of the legacy 
■r"Clfical!> bequeath^ ^1'® CXtCllt of tllO Stlin SO 
'll rccehed 



liir 1m u\ I N \v.r 


I 

\ be picTllis to n the debt dttc to liiiu li\ 
C The (]cl>t aniount*! to IHOOO rupecn OpU'^ 
\ 5 OOo rupees tbt. om‘-lialf ot the debt I lie 
Je;:;acv 13 iwohcd b\ Tlemptmi so ftr ns 
g^i^Js the 5 000 rupees roctme 1 bn A 

143. If n pnr jou of tn 1 ntirc fun I or stni.k, 
b Bp cilitnlln lie (iientli(.(l the 
Adftnpt on/i,o »j to ie<tipt b\ the te>.tntor of n 
of ‘' poriiou of tliefuJul 01 stoefc 

fu J of •'ball i peritc ns in ndemptioii 

I'*"'tc <.n *p” udj to the esieni of the nmount 
*> iwqu-ad-i receui I nnd tlie residue 
jf Uio funl 01 sUick slnll be 
fipphcnbk t) tlie discharfit, 'f flu. specific leffitn 

k beriuenilis to B one hnlf of the sunt of 
lOOOO rupots chit to him from \\ *1 m Ins 

recones o 000 rM{>ecs pnrt of tlio 10 000 
rnpees Ihe 4 00 ) 1 up es which nre duo from, 
to \ nt the time of Ins death heloiig to B 
under the specific bequest 


144. here i poniiiiofn fund 13 specifi 
_ . cnllv be in'»nthed to one leontee 

p'or^r'e! •■"'1 •> IW clnr^e I on llia 
fund apeciiicall^ be sine lun I )s bcqupncbed to 
queatiied to one I- kfjntee if the festntor 

gaice and le>,a y o . « . > 

charged on a ne icccues a portion of tint fund 
fund w another imi a id iJie r»maim!ei of the fund 
cewe'd*^ pwt ^of ‘s insufficient to pa\ both the 
ti at fu id remainder specific and the dcmnnstrati\e 
botMegT'es*'* l^gicj the sxiecific legney shall 

be paid fir^t and the residue 
(if mj)of the fund shall bt applied so far as 
It mil extend in pa\ment of the demonstratne 


«• 


142 


<44 
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*44 leg'icj ai I ihe lest of tbe demonstrative lecacj 
to shall be inid out of the cenenl assets of the 
testatoi 

illi sliation 

A bequeaths to B 1 000 lupees pait of the 
debt of 2 000 rupees due to liim fiom W He also 
bequeaths to C 1 000 rupees to be paid out of the 
debt due to himfrom W \ afterwards receives 
500 rupees part of that debt and dies lea mg 
only 1 oOO i npces due to him from W Of tliese 
1 500 rupees 1 000 lupees belong to B and 500 
lupeesa ro to be paid to 0 C is also to receive 
500 lupees out ol the geneial assets of tie tes 
tator 

.. ^ . 146. \\ here stool ulncli 

st'o^nf’ecfic.iTy^' has been specificallj bequeath 
queathed dc«s n<t td does not exist at the 
death ** testators jestaioi s death the legacy 19 
adeemed 
llliisttation 


A bequeaths to B 

his capital stock of 1 OOOi in East India 

stock 

Ills promissory notes of the Government of 
India for 10 000 rupees m their four per cent 
loan 

A sells the stock and the notes The legacies 
are adeemed 

146. Where stock which has been spe 
Adempton,,»/« /. “'''“'ly tequeithecl (looBonlj 

ivherc *toct spec m part BTist at the testators 
ficaiij bequeathed death the legacy 19 adeemed 
MtMtwor’^deai’h'^ ^ regards that part of 
the stock winch has ceased to 


evist 
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lUuttmtion. 

A IjcfincMlis to U“his 10,<») nipcos lu the 
I'er coiil loin of the Go\eninicnl of India” 
A fchs one-half of his 10.000 rupees jn i!ic Imii 
•n<luestion One-lialt of the legtey is adeemed. 

147. A specific l>e«i«cst of goods under a 
Non adetspiiaa of description counecting lliom 

ip'ofic bequett wttli a certain place is not 
tnbed M eoQoVwd adeemed h> reason that they 
wah certain place liaxc liceti removed from such 
yreisonof removal place from any icmporarycause, 
or hv fraud, or inthont tlie 
hnjwledge or sanction of the testator 
tUuittotions. 

A beriueatlis to U * all his household goods 
'rliich shall lie m or alxmt liis dwelling-house 
tn Calcutta at the time of his death ’ Tlio goods 
aie removed from the house to save them from 
fire A dies before they ate brought bach 

A bequeaths to D ” all his honschold goods 
trhitb sliall be in or about his dwelling house 
In Calcutta at the time of his death ’ During 
A’s absence upon a journc>, the whole of the 
goods are remoied from the house A diesinth- 
out ha\ ing sanctioned then removal 
Iveither ol thse legacies is adeemed 
When the remov al js not for a temporary cause, or 
bv fraxitl, or without the knowledge or sanction of the 
testator there will be ademption, Heselltne v £/ 3 
3Ia<W 276 

148. The removal of the thing beqneitlied 

When removal of which it is 

thing bequeMhed Slated in the will to be situat- 
ed does not constitute an 
“ ° ademption, where the place 
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19 onlj referred to m order to complete tbe 
description of nhit the testator meant to be 
queatli 


lllustiattons 

\ bequeaths to all the bills bonds and 
other oecmities for mone^ belonging to him 
then lying in Ins lodgings m Calcutta ‘^t the 
time of Ills death these effects had been removed 
from his lodgings m Calcutta 

A bequeaths to B all his furmtuie then n' 
his bouse m Calcutta The testator has a house 
at Calcutta and anothei at Chinsurah m uluch 
he li\es alternately being \iossess®d of one set 
of funiituio only which he lemovee with liimseH 
to each house At the time of his death the 
fuinituro lb in tlie house at Chinsurah 

A bequeaths to B all his goods on boaid a 
certain ship then lying in the rivei Hugh The 
goods are removed bj A s directions to a ware 
house, in which they remain at the time of A s 
death 

\o one of these legacies is revoked by ademp 


tion 

149. IV here the thing bequeathed is not the 

When t bias be ^ leceivo flometliing of 

queathed s a vaiu value from a tliird person but 
able lobereceved jjjg money or Other Commodity 
t’^rd'^erson and ‘’wliirli aliaH he received from 
lestatnr h rasclf or the third persoii by tlio tes 
MK.veV’u ^'**°*‘ J*‘«nself 01 by Ins repic 

sentativcs the receipt of such 
sum of money oi other commodity by tJie tes 
tator sliall not constitute an ademption 

but if ho mites it up with the general innss 
of his properly, the legacy is adeemed 
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V ho jiiOTilis to n wl»*itc\er sum in'i\ l)e 
receuodfrom hiA cloim on C Vrcceucstlic 
^Holo of hjs clinji on C uiil pets tl opirt Troni 
gonoril moss of his proj»ert\ flic Jegoci 
IS not TfJopniod 

A Kp^cjCe boqiicst is of ill ms interc'l in llie C 
O'tite (liP toslitor Lil it tho tune of mikmc I'le 
^*11 1 pr ppct of an mlerfst ui tint e tate —the pro- 
Pfrtv fiavinp Ijc^n flcqul^e<l oompii!' dIj Sot 

public purj>o«e9 lud beint. represenlotl b} n sum of 
money j M I int i court II <* teslnor pab«cquentl% pets 
tins m ue\ piid to him nmt places it to Jus peiieml 
baukiop account Uo lepacy is Alecmcl Vonfon v 
J 060 U '*0 eii D 02 


150 here n ihi»|; spccificalK bequeathed 
uudergoes a change between 
the date of the will 'incl the 
testator s death and the change 
takes place b} operation of law 
or in the couise of execution 
of the proMsions of an> legal instrument under 
which the thing bequeathed was held the legacj 
18 not adeemed bj leason of such change 
lllntlralions 


Chaage by opeM 
tiSnQfUw of subject 
of specific bequest 
between <lat» of will 
and testator s death 


A bequeaths to D all the monej wluch he 
ha» in the 5‘ per cent loan of the Government 
of India Iho securities for the 5’ per cent 
Joan are converted during Vs lifetime into 
five per cent stock 

V bequeaths to B the sum of 2 UOOl invested 
in Coneols in the names of trustees for A The 
sum of 2,000! is transferred bj the trustees into 
V s own name 
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A bequeaths to B the sum of 10000 rupees 
m promissoiy notes of the Government of India 
Tvhich he has power under his marriage settle 
ment to dispose of bj will Afterwards in A s 
lifetime the fund is conierted into Consols bv 
airtueofan authority contained in the settle 
ment 


Iso one of these legacies has been adeemed 
151 heie a thing specifically bequeathed 
undergoes a change between 

.. wi u u ueatator's 

knoviedi'e tators death and the change 

takes place without the knoiv 
ledge 01 sanction of the testatoi the legact is 
not adeemed 




Jllitstration 

A be lueaths to B all his three per cent 
Consols The Consols are without A s know 
ledge sold bj his agent and the proceeds con 
lerted into East India Stock This legacr is 
not adeemed 


152 here stock winch Ins been specifi 
callj bequeathe 1 is lent to a 
third jiaily on condition that 
It shall be replace I and it 
IS replaced accordingly the 
legacy is not adeemed 

153 here stock specifically hequeatlied 

:k ipec Scaily ” an equal quantity 

ithed sold hill oI the same Btocl isafterwards 

purchased and belongs to the 
testatorat hisdcath tlieiegacy 
not adeemed 

This IS different from Fngl.sh hw ns lai 1 dmrn lu 
a/ tH etr» V roiiW o I L It » Cq cCf) 


Stock spec fically 
bequeaiheo lent to 
th rd party oq con 
d t on thit u be re 
placed 


bequeathed sold but 
replaced and belong 
■□Kts testatorat h j 
death 



K6>] Tiir iMi 


‘^tCCr'M N \l*T 
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P\TIT WII 

Or TilE PoMI VT <• > ItUtltlTlf t^IIJ^IFCTnF 
Tiir SinircT oi ABtQLL«T 

iB4- W here j roperu spccjficiJh btvjueith 
V c«l hubjcct at tlio deilh of 

'o,tator to tn\ ploilge 
‘pe- fi leyatcts Or incmtil)r\ncc create I 

b% tho tostitor himself or b% 
"luv person under uhom lie claims then unless 
^ contran intonlion appears hj the will the 
legatee if he accepts ilie bequest shall accept 
it subject to Rucii pledge or incumbrance ami 
slnll (as between htmscif and the testators 
estate) be liable to make gird iho omonnt of 
Sttoh pledge or incumbrance 

\ contrarj intention ebal! not bo inferred 
from anj direction which the will ino\ contain 
lor the payment of ilio testators debts generalh 
Ex^aiiatioii —A periodical pajroent in the 
nature of land rei enue or in the nature of rent 
IS not such an incumbrance as is contemplated 
b\ this sectiou 

/ffiatiatio 9 

(a) A beiueaths to B the diamond ring 
given him ba C At \ b death the ring is held 
m pawn bj D to n bom it has been pledged bj 
A It 13 the <lutj of A 8 executors if the state 
of tho testator s a^jsefs will allow them to allow 
B to redeem the ring 

(b) A bequeaths to 0 a zammdari uluch 
at A s death is subject to a mortgage for 10 000 
lupees aud the whole of the principal sum 
together with interest to the amount of 1 000 
rupees is due at As death B if he accepts 
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tlie bequest, accepts it subject to thi^ cba'ge 
and IS liable, as betireen luraself and A’s estate 
to pay the sum ot 11,000 rupees thus due 
This differs from Engbsh law 
Any direction, eg, for payment of debts 
generally either out of the estate oi by tlie executors 
Woohten Croft ▼ TF,2DeG FAJ 347. or out ff 

the personal estate, ftowMu V ffarnjon. 3/Beav 20* 

Will a contrary intention appear when the direction is 
to pay nil debts out of a particular fund ^ See Smith 
v5.3Giff 263. Vellish V Vailing, 2 J &■ H I*)! 
It is submitted that the direction must refer to tin 
mortgage debt, see NeUon v Page L R 7 Eq 25 


Compl,„on of IBS Where anythuig 

tator s title to things 18 to be done to complete the 
to be at testators title to the thing be 
cost of h.3 estate q„eathed. it IS to be done at 
the cost of the testator’s estate 


Uluglratxong 

(а) A, hanng conlracle 1 m general terms 
foi the pmclnso of a piece of hnd at a ceitain 
price, bequeaths it to B, and dies before )io hss 
paid the purchase money The purchase-money 
must be made good out of A's assets 

(б) A, having contiacted foi the purchase 
of a piece of land for a ceitnin sum of money 
one-half of which is to be piid down, and the 
other half secured by mortgage of the laud, be¬ 
queaths It to B, and dies liefore ho has pud or 
socuicd any pait of the piuchaae money. One- 
half of the purchase-money must be paid out of 
A’b assets 

If the Slip goes off owiu" to defect of title, is the 
legatee to get the parebaso money? See Oreen v 
Smith, I Atk 572, Ihowne v Ifoiiffc, 10 Ves 597 
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156. \\ here ihero is i hcjucsl of Ttn in 
Excnetioncl I Ml JlllllJOt "ihle jirnjiprtt 

Ritw* im-noifaLle Ml rCsj-leCt of ItJutll IXIMllCJlI 

fof Mhch lit the nstnr^ of hnd rtipinio 
f*y»We^n^'’calij' tiiturc of rcJil ll'l'i 

fa ins<Ie peri kIicsII} tl'c 
estate of tlic fcafntrtr sJnll (as hetween siicli 
^tnfe nnd the Ic^yttec) mshe ^jio 1 sncli pst inenfs 
‘’f a proportion of them iipto the <H\ of Ins clcaffi 
Illuetnttioii 


\ beqnesths to IJ o ho «se *n respect <?f 
^hich 3fij rupees are pajshle inntialli I;} mj 
of rent V pa^s his rent ot tho usual time anti 
tiles 2 1 (inys after As estate shali make gooti 
-J rupees m respect of iho rent 

167. In the nhsence of nm direction m the 
"liore ■> 

st«ttg>.\tss ucc^utist. ot sf-ocl tt\ •x joint 

in JO nt stock com stock comptnx it snj cill ot 
other pnjment la due from the 
testator at the time of his desth m respect of 
such stock such cill or pay ment shsll 'is bet 
ween the testator s esnie 'ind the legatee be 
borne by sucli estate 

Utiistiations, 


(а) A bcquenlhcd to n his sliaies in i certain 
railwaj At A s death there wns due from hint 
the sum of £o in respect of each share being 
the amount of a csll which Ind been dul\ made 
and tho sum of 5« in respect ot each share 
being the amount of interest which 1 ad accrued 
due in respect of the call Tbe»o pajmenta 
must he born bj A a estate 

(б) k lias agreed to take 50 shares in an 
intended joint stock compaD 3 ‘‘"d has contracted 
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157 '^P respect of each share which sum 

158 juust be paid bcfoie his title to the shares can 
be completed \ be jueathes these shares to B 
The estate of A must make good the pa) raents 
uhich were necessan to complete A s title 

(c) A bequeaths to B his shares in a certain 
railway B accept the legacy After A s death 

a call is madem respect of the shaies B must 

pa) the call 

f'd) A bequeaths to B his shares in a joint 
stock company B accepts the bequest After 
wards the affairs of the compan) are wound up 
and each shaieholder la called upou for contnbu 
tion rhe amount of the contriljution must be 
home b) the legatee 

(e) A IS the owner of ten shares in a railway 
company At a meeting held during hia life 
time a call 18 made of 31 pei share pa\ble b) 
three instalments \ bequeaths his shares to 13 
and dies between the day fi^erl for the pa)ment 
of the first and the daj fixed for the pa)ment of 
the second instalment and njthout having 
paid the first instalment A s estate must pay 
the first instalment and B if he accepts the 
legacy must piy the lemaining instalments 


p\Ri Win 

Of Bequests or Things descried in General 
Terms 

158. If there be a bequest of something 
B*qu 43 t of thin; described m general terms 
nUerm* " J®’'«'dor must purchase 

11 , ^he legatee what mai 

rensoinblj- ho considered lo SMwcr llio descnp 
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159 ^ iteqiieitlis to R the leots of his lands 

leo’ \ B la entitled to the lands 

The section seeins to apply only when the interest 
or pioduce of a fund la bequeathed and not where an 
anniitv of a certain sura s to be out of the inteiests 
profits etc of a fun I which is provided for bt 
8S 160 161 

See ^ O ^ Vaney 15 JI 448 fci a case where 
the section was applied 

Ihe word fuid seems to include lent pioducini; 
Hjul ^ee illust (c> Benanytm v Aobm 4C L K 
3"0 bl ook 101 /\ Minohatri U C 084 

Ihe section does not apply wheip there is a clear 
ludicatKuof tie testators intentiui Rlanlakuii t 
lin ii)u/(7 3 C L J >1, 

Iinino'eable pio( eitj i9/>i\enby the mil to tiuatees 
witli a direction that the balance of the lents profits 
etc aftei the pa} meat ol eTpeuses should be use I 
and eujot eil bj the testaioi s son G in such maiinei 
as lie might deem fit but nith a provision empower 
mg the soiia of such son to call I tin to account tor the 
management of the troportj on attaining the age of 
Jl aiil with ft iluect though voi i gift ovei to the 
„raiidsons ot Q All tins shows that the enjovmeut 
of the bequest is limited to O duun„ his life Hence 
1 '"*"*°*"**''® pnipeity I innd) tn % 


PART WV 

Of IIfquesis oi Avnuitils 
160. her© an annuitj ,s created bj will 
Aiuui.i> created L> ^eS’»teo 19 entitled to 

will paj-abie for lie Teccite it for Ills life onit 
onlj.oDles^contrar} Unless a contnrt intention 
intern oil »pjcar* !,> npj,eai9 tl,e will And 

this mio eliall not be taricd 
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18Cj] In, Im M\ ‘-icti-.iA ct 

ll'f cJrc»tti‘>t init tint (lie inntitli !•» (lirtcled j** 
to be jni 1 out of tljo pnijwm ginenlU, or tint lei' 
^ fium of itione\ is be lucitlicd to 1)0 lUNCstc I ui 
t’e p inlia-u )f it 

e) \ be jii "itlix t* It TOO rujicos n Ncir B 
55 entitled fhinti;; lus life to receiie t!io ^nnInl 
sun of 'i'll! nipt Os 

vb jut utis to l‘the sum of 500 rupees 
montliU 1$ is outuletl (luring Iii!> life t(3 receito 
0 0 sum of oO() rupees eterv inotith 

fe) V be^pienths'tn aiinmt\ of 500 rupees 
to B for life iiul on It s tlestb to C B is entitlecl 
to 'll! anuuiit of "00 rupees during hn life C 
Jf be sitrines B js entitled to “m annnitj of '300 
tupees Iiom D s destli imlil bn own death 

t Contrary Intention, <0 where there 
are /imitaiinus jne wiiti <* mere life estate 

llftinsc ji\ C inijbell 3 L)e G ,1 J 237 

2 Property ffenerally.—In case of a 
ofin iiitiujM mt y It of profcrii to produce It thep,ift 
IS ] fr| etual Stretch \ Wallmt 1 Mndd 253 

" A sum of money, etc Suppose the s,ift 
Is not of u **mi sjf mono to pnrclisse nn snnuits but of 
ns much as will pr clucc n M‘e« annuity will the last 
eeutence 11 1* e section a,, 1\ fu I upland it tvoul I 
iKt Acff 1 1 id e»ef UtiaiitiJ „ 1> G if A G 

5-G ^tolei y He on >3 ( 1 t Fm 161 

161. ^Mlele the ssill directs thin an in 
Period of x«ing shall he prouded for 

where w n ' Ills peisoH out of the proceeds 
Wedoutofpro.«eds of propem or out of properts 
of propertj or out genctilu, of where rnoncs is 
ofpropert>^^R^'eral bequeathed to Iw inicj.tc J m 
bequeru'™to'b° 11 the pnrchise of anj nnnuits 
\ested lu pu cha»e for in\ person on the testator s 
claii)ui> death the legacy sests iii 
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561 inleiest in the legatee, and he is entitled, at hia 
163 . option, to ha\6 an annuity puicliasecl for him, 
oi to receive the inone}’ appropriated foi tint 
purpose bj tlie mil 


lllustmtions 

(®) ^ his will directs that his eieciUois 

shall, out of Ills property purchase an annuity 
of 1,000 rupees for R B is entitled, at Ins 
option, to ha\e an aomiitj of 1,000 rupees for 
his life purchased for him, oi to lecene such a 
sum as will be suflicient for the purchase of such 
an annuity. 

(6) A bequeaths a fund to B for his life, 
and directs that aftei B’s death jt shall be laid 
out in the puichaso of an annuity for C B and 
C suiTive the testator C <lies in B’s lifetime. 
On B s death the fund belongs to the lepresent* 
atne of C 


162. Whe’^e an annuity is bequeathed, 

AbatementofBo- of the testator 

nuity are not sufficient to pay all 

,, , „ legacies given hy the u ill, 

the annuity shall abate in the same pioportion 
as the other pecuniary legacies given by the 
will 

163. Where there is a gift of an annuity 

WhercKiftofau ^ residuary gift, the whole 

nmty and residuary ii of iho annuity is to be satisfied 
^ be'first safisficd ^ •'”‘7 P'^rt of the residue 

, IKiid to the resuluaiv' legate, 

amt. If necessary, the capital of the testator’s 
estate shall be applied for tliat purpose 



1 nr Imuh *^1 rcr-ION \rr 


n ^tii -v T ( 1 n IT re I* rri )vf P' 

IS*!. \\ lien 1 kluor In jtiCTtlis Icgrcj 

fn Jus rri litor antJ it riot's not 

fc- S“w C 7= <""■ ‘’f 

4! \\A a lOfsTCX IHIIUint TS ‘\ STtlSlTC 
tton of tlie </eJ t flie creditor 
slnll l>D tnlitJetl to tlie legicy 
as well IS to the 'imounl of the debt 

Depirw from the E»-.1 »s1»1tw 

165 . \\ liero o pirent who is under ohli 

gntion b^ contnet to provide 
.n ' *1 portion fort child fills to 

well*'> ottciuoids he 

qncoths 1 iepic> to tlie child 
and does not intiinafo b) his will tint tliclegscy 
19 moTnt T 8 T sTtishction of the portion the 
child sUtU be entitled to leceue tlie leg'tcj as 
trell 'IS the portion 

lUuiltatiott 

\ b> articles entered into u) contemplation 
of lus m'lriiage with It co^enantel that he 
Would pa^ to each of ihedanchters of the intend 
ed marriage a portion ol 20 000 rupees on her 
marriage Ihis tovemnt ha\ing heeu hrol en 
A bequeaths 20 000 rupees to each of the mar 
Tied daugliters of himself and B The legatees 
are entitled to the benefit of this bequest m 
addition to their portions 

Departs from the FugJjsh Jaw 

166. "No bequest sliall be whollv or par 

tialU adeemed bv a 8ub=equent 
subsequ'inr'pw^ proTisioD made by settlement 
I on forl«"atoo Or Otherwise for tlie legatee 

Slu 
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Illuatratioiis 

(a) A bequeaths 20,000 rupees to lus son B 
lie afterwards gives to B the sum of 20,000 
iiipees The legacy is not thereby adeemed 

(b) A bequeaths 40,000 rupees to B 

oi pban niece whom he had brought up fiom her 
infancy Aftei wards, on the occasion of Bs 
mariiage, A settles upon her the sum of 30,000 
rupees The legacj is not thereby diminished 
Departs from die English law 


PART XWII. 

Of Election 

167. Where a man, bj bis will. piofessei 
to dispose of something uliwj 
c rcumstaoce* m )ie has iio right to dispose of 


pi' 


belongs shall elect either t< 
confirm such disposition or to dissent fron 
It, and, m the latter case, he shall gn e up anj 
benefits which may haic been piovitled for liitr 
by the will. 

168. The interest so leliiiqniBiied slial 

deiohe as if it had not beer 
DeNoiutirn oiin disposed of by the will »' 
b>'^oVvne7/a\onr of the legatee, subject 
ncncrtheless, to the charge ol 
making good to the disappointed legatee the 
amount or value of the gift attempted to be 
giicn to liim by the will 

169. This rule nill apply whether the 

testator does or does not be 
Tesiaiors behtf licio that which lic profcsscB 
to dispose of bj lusuiHlobe 
his own. 



ISG3] Tin Imius Act 


III 


(o/ 'ilie farm of Sullaiipur the property 

A heiiiic-\ilici{ It lo It, Ki'iiiK Jopacj of 

1.000 ni[)ofs to (’ C cloctetl to retain Jus 
^rnj of Siiltinfiiir. irhicli w north SOO rii{?ees 
C forItJts })H Jetjoci of J OOOiupces, of tvhidi 
800 rujieea ffoes to Ji, ntiti the remaining -00 
fupee-. falU into the rc^nluarj Jic<iiiest or lie- 
acLorOing to the rules of intestate succes¬ 
sion, aa the case maj he 

(6) A heiiucatlm an estate to It in case It s 
dder hroiher (uiio is married and Jias children) 
shall leaic no tasue living at Ins death A also 
heqiieatlis to C a jenel. uJiich belongs to B B 
must elect to give up the jenel. or to losethe 
estate 

(c) A beiiiieiths to B 1,000 rupees, and to 
C an estate vtIiicU ml), under a settlement, 
hclong to n if Ills elder brother (who is married 
and Ims cluldreu) shall leave no issue living at 
hi8 death. 0 must elect to give up the estate, 
or to lose the legacy 

(di A. a person of the age of J&, domiciled 
in British India, but owimig real propertj in 
England, to which C it> heir at law beipioalhs a 
legacj to C, and, subject thereto dcMsts and 
bequeaths to U allluspropeitj whatsoever and 
wheiesoever, ’ and dies under 21 The real 
property in nnghnd does not piss by the will. 
C may claim his legacy without gii mg up the 
red property in EiiglanO 


Bequest for man s 
bonefit how legird- 
c<l I r purpos.* of 
election 


170. A bequest for a 
man’s benefit is for the pur¬ 
pose of ilection, the same 
thing as a bequest made to 
himself 
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HU stration 

The farm of SaltiDpui I\.hurd beii g the 
propertj of B 4 bequeathed it to C and 1 e- 
queathed anothei farm called Sultanpur Bur irc 
to his own executors until a direction ti at it 
should be sold and the proceeds applied m 
payment of B s debts B must elect whether he 
will abide by the will or keep his farm of Sul 
tanpur Ivhurd in opposition to it 

171, A person taking no benefit directly 
Person de iv ng undei the Will but deiiMng 
oenefit nd rectly not benefit under It indirectly J3 
put to <; ecl on election 

lUnstratton 

The lauds of S iltaiipur are settled upon 0 
for life and after his death upon D his only 
child A bequeaths the lands of Sultanpui to B 
and 1 000 upees to C C dies intestate shortly 
after the testator and without bating made any 
election D takes out administration to 0 and 
as admiiiistratoi elects on behalf of C s estate to 
take ui der the will In that capacity he receives 
the legacy of 1 000 rupees and accounts ti B 
for the rents of (he lamia of S iltanpm ulich 
accrued aftei the dcatJi of the testator and 1 e- 
fore the death of C In his individual character 
he letains the lands of Sultanpui in opposition 
to the will 



o''po* «o »n opposition to the will 

Illuatratio i 

The estate of Siltaiiporo is settle 1 upon \ 
for life and after his death upon B \ leaves 
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the esnte of Sultanpur u> D nml 2 000 rupees to 
h an 1 1 00“) rnjH'e'^ to C who is B ** onU child t73' 
B dies intestate «hortK after the testator with 
out lia\ing made an election C takes out 
adininislration to 11 aiul as administrator elects 
to keep the estate of Sultaiipur in opposition 
to the will and to relinquish the legacy of 
2000 rupees C maj do this nml vet claim Ins 
legaev of 1 0<JO rupees under (ho will 

r to the bit fast rules —\\ hero a 
particular ^ift is expressed in the will to be in 
heu of fiom' thing belonging (othe legatee which 
19 also m terms disjxised of b> iho will if the 
legatee claims that thing he must relinquish 
the particular gift but he is rot bound to 
relinquish anj other benefit given to him b\ 
the will 

lUnBtiation 

tnder Vs marriage settlement bis wife is 
entitled ifsho survives him to the enjoyment of 
the estate of SuUannui during her life A by 
Ins v\ ill bequeaths to ms wife an anmiiij of 200? 
during her life in lieu of her interest m the 
estate of Sullanpur vrliich estate he bequeaths 
to ills Bon He aKo gives his wife a legacy of 
1 0001 The vvkIow elects to take w hat sho is 
entitled to under the settlement She is hound 
to relinquish tho aiiiiuitv hat not the legaej of 

iono£ 

173 Vcceptance of a benefit given hv the 
Who ac epunce constitutes an election by 

cf benefit g ven th® legatee to take under the 
wiilco stituwselet will if lio has knowlo Igo of his 
t^on to take u ler right to elect aiuI of those cu 

cumstances vtIucU would mflu 
ence the judgment of n reasonable man in 
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rmking an election or if he waives inquirj into 
the circumstances 


nil Strattons 


.r. A 13 owner of an estate called Sultanpur 
Khurd and has a life interest in another estate 
called Sultanpxu IJuzuig to which upon his 
death his son B mil be absolutely entitled 
The will of A gives the estate of Sultanpur 
Khurd to B and the estate of Sultanpur Buzurg 
to C B in ignorance of his own right to the 
estate of Sultanpui Biuurg allows C to tale 
possession of it and enters into possession of the 
estate of Sultanpur Khurd B Ins not confirmed 
tbo bequest of Sultanpur Buzntg to C 

(h) B the eldest son of A is the possessoi of 
an estate called Sultanpur A bequeatlis Sul 
tanpur to C and to D the lesidue of A s pro 
perty B having been informed bj A s executors 
that the lesiduo will amount toSOOOiupees 
allows 0 to take possession of S ilfanpur He 
afterwards discovers that the residue does not 
amount to more than oOO mpees B has not 
confirmed tlie bequest of the estate of Sultanpur 
to 0 

174 Such knowledge or waiver of inquiry 
shall in the absence of cm 


^oyed for two years the henefts 
provided for him by tlie will 
without doing any act to express dissent 

176 Such knowledge or waiver of inquiry 
_ . , .. ni‘*y be inferred from any net 

queit^'^'by ^of which renders it 

lefiiee impossible to place tbo persons 

interested in tliesul jeet matter 
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of the bequest m the wme condition as if such i7s 
act had not been done 

lUnttmttmi. 

A bciuctlis to II »n owte w Y’’"’' 
tilled, and to C a coal mine C taU> p , , 

ol tlie mine, and ealiansta .1 He In* 
confirmed the bequest of the cstite o 

176 II 

r;;aa,'re'-s; Tepm— 

«n ap=, ks.t-e t, p from tlie 

,nil. tlie represenlat.tee sba^ 

upon the expiration of that period, rciinire him 

Effectof non cam lie lias TCCeiNCd It UO 

ehall be deemed to hat e elect 
ed to confirm the will 

177 In case of disability ibe 

be postponed until the disabi 
Po.tpon*m.ni of Ut> ceascs oT until the election 
election m case of be made bj some compe- 

tent .aiilhoritj 

See • 35. Tranelet of Propetty Act. and note, 
thereto 

Where the ptrlj dispul.nB the validity of 
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Of Gifts Co\TEaiPL\TioN of Death 


Property transfer 
able by g ft mad» Id 
eontemplat on of 
death 


178 A man mav dis 
pose gift made in coiitem 
plation of death of an\ move 
able property which he could 
dispose of by will 


A gift IS said lo be made ni contemplation of 
"len eft d 'There a man who is ill 

to be made m con and expects to die shorth of 
templet on of death his illness deIn ers to anotlier 
the possession of any mo' cable 

Sie onhawilnes ^ 


Such g ft return Such a gift mo} be re 

sumed bv the gner 

It does not tal e effect if ho recovers ftoin the 
\\h»uitftl* jllne<!s dnrtng which it uis 

made nor if he sun ires the 
person to whom ii uas made 

llluslraltons 


(a) A being ill and in expectation of death 
cleln ers to B to be retimed bj him in case of 
A s death— 

a natcli 

a bond granted bj C to A 
a bank note 

a promiasoiy nolo of the Government of 
india endorsed in blank 
a bill of exchange emlorsed in bank 
certain niortgagp-dcods 
A dieaof the illness dining nhich ho dclner 
id these articles 


‘ mi tl < nti >l o\cJ ihi (oiilciit'» of the truiil 
■ oioi ilu Jepjsit I frooils iml ilesJios bim 
keep tljeni i» c i'.e rf V •> ilcitli \ Jie-i of 
tl*e illness ilmiiiu «luch he ilcluerecl these 
anul a H eniitiel lo the trunk, and its 
"iiiteits or to \» coods of bull intheu'iie- 
lions 

c) A being ilJ and in OTpectition of dentil 
puts laide certnui articles in sepaiato pnrcels 
nil I marks upon the pnrcels renpeclnely the 
n u les of 13 niiil C Ihe p ircels are not deh' 
'ered during tlie life of \ A dies of the illness 
during uluch he set nside the pnrcels B nnd 
C nre not entitled to the contents of the pnrcels 
The „ift dierefnre \ests oa death onir and on death 
of the particulai illnes» It is conditional upon the 
donoi not surtiMB^ and le^oting it Vn mstrmnent 
puiportinc to be an absolute nii I nnmedinte ns«i2ii- 
inent of a bond which is incomplete and ineffectual 
as 1 gift inter uto» is mcoj able of taking effect as a 
rfonatio mor(ts eatni because the terms of the instni- 
ment contradict the essential roudilion ns , that it 
shoiill effect not mfei rtma bul onh in the event of 
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ibe testators death Eduards y tones, 1 ilr A Cr 
226 When there is a complete legal transfer of 
shares, so that lo point of form, the transaction 
TTOuld be \a1id as ft gift intemroa, it may be shown 
(tlinncfe that the intention was to nnke a donafio mortis 
causa, Stontlatid \ IPif/ot, 3 Mac N A. G 664 If the 
donor enjo} s the benefit of the property, c j, bv 
receiving interest aftei the transaction relied upon as 
a gift, It cannot be supported as a doantio mortis eaxisa 
since the subsequent enjoyment of the benefit is m 
consistent with the condition tliat the gift is made m 
the immediate conteraplition of death, Gjsou t Rich, 
19 L H Ir 391 A donatio mortis eausi may be 
revoked hj the donoi but he cannot revoke it by nil), 
Jones V Selhif, Prec Cli 304 

Only movable property m-ij be the subject of such 
a gift Illustration (a) sliows that a mortgage deed 
IS movable properly for this purpise The prepertj 
must be delivered lo the donee If the subject matter 
IS capable of delivery actual delivery is indispensable 
Delivery may ^ constructive For instance, delnerv 
of tiie key of a tiunk or of a naiehouse, containiag 
eSects of the donoi, with the intention of giving the 
donee the control over the contents of the tinnk or 
over the deposited goods is sufficient But merely 
marking the donee 8 name on an intended subject of 
the gift, when It IS capable of actual delivery, is not 
enough 

Wheie the subject matter 18 not capable of actual 
delivery, there must be a delivery of what is equival¬ 
ent to it at law That 18 , the donor must have done 
everything he could to divest himself of the pro{ erty 
in the goods, iroTilv rurncr, 2 Ves Sen 431 For 
instance, the delivery of a bond or of a mortgage deed 
IS sufficient to entitle the donee to recover the debt 
A policy of life insurance may be assigned by delivery 
of the policy with the necessary intention TTittv 
Amiss, 1 B .1 S 109 In fact anything that consti¬ 
tutes a valid assignment is a good delivery for th® 
purposes of the gift Railmy stocks cannot be 
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lra<lerrnlb> ,1|.1.^CT5- ol tl.eir ccrt.Ccales, llorc v. 

Vorj. L II IS I <1 111 , , , 

A. ,t1,o is acn ill. ilnm » clinqiia 
tn B . A .lies belJre 1! l.L olieil tl.e cl.etiue )«'» 

rcvokeb tlie iMiiTcr cl a Banker to li^i.'l ^ 

.i” . raB.^ 

T„ea Hilber. .1 Bill n c.cBanc. 

''E,;l’',“ r.iilS'ie».fereii. Bough ,lie BAl 
or note is paTaUe to the onler ot the tW and he h 
not endorsed it, Wler ^ MitUr 3 P ^ 

The delivery of the depoMl note ^ " ‘J ^ 

requisite intenti m is enoosh. Tie Ddlon, Dn^lxt v 
/Ji»on 44 Cb D TO 

\ R.ft morhe e<iu,« u subject to ^tho poN i^ent o 
the douor's debts. UWv Turner 2 V es ben 4 ii. 
at p 434 j j 

The law as to donaUo mortis «<»«*;; 
here does not appW to M'ob R‘f*« llintiu , 

Mahomeihns. Uuddhi«ts and persons exempted under 
s 332 Indnn Succession Act 


P\RT XXIX 

Of Guavt of Probatf and Letters of 
Administration. 

^>7 9, Hie eTCCiilor or administrator, as the 
case may be, of a deceased 
Characier and pro- person, IS Ins legal i-epreseii- 
perty ofexecutoror fgr all purpo«c«, and all 

** the property of the deceased 
person vests in him as such 
See 8 4. Prob and Adm Act, and notes thereto 



150 


Ihe Indian Slccl iov Act [Act X 


180 When a will Ins been proved anil 
AUm nisira t> deposited in a Couit of com 
tl>'copV VioVred petent jurisdiction situated 
of autheot eated bejOlld the limits of the 
'b'oad' ' ‘ piovnicc nhethei in the Bn 

tish dominions or in a foreign 
countn and a properlj authenticated cop} of 
the will IS produced letters of administration 
ma} be granted with a cop} of such copy annex 
ed 

''ee s 0 Piob «n<3 A<lm \ct and notes thereto 


t rebate onl} o 
appo nted execuW 


181 Probate can le 
granted onlv to an executor 
appointed by the will 


Seo B C Prob and Adin Act and notes thereto 


Appo ntment ex 
pre»i or impf «d 


188 The appointment 
may be express or by neces 
sary implication 
Ulustratttma 


(n) A mils that C bo his executor if B tnll 
not B IS appoii ted executor by implication 
(6) A gi\cs alegac} to Band seieral legacies 
to other persons among the lest to his daugbtei 
in law C and adds but should the within 
named C be not Imng I do constitute and 
appoint B my whole and sole executrix C 
19 appointed execntiix by implication 

(c) A appoints several ^^ersons executors of 
his mil and codicils and Ins iiophew residuary 
legatee and m anothei codicil are these words 
1 appoint m% nephew mj residuar\ legatee to 

di«chaige all lawful demands against my uill 

and codicils signed of different dates The 
nephew is appointed an executor by imphcation 
See s Prob aod Adm Act and notes thereto 
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183. I’rnlnto tiimot bo pnnK 1 id iiix 

jx'j-'On who Is I im uu or i- of 
b*f**(a inincK nor to n mir- 

T-d neil woman irjfhont i)ie prMj- 

ows lojjsciit of liLf lm«baii'i 
‘'fe s Prnb ati'l A'Ini \cl *in<l tiotc^ therPt' 

(.r.n.clrro^,,,,, ‘S 4 W I.O., Dr.ll fW- 

'e\eral «fseiut>-rs»i cutors ire apiKWntOiI piobTtp 
rau’t»De„u..j> nr at ho tr> them all 

ei-ent timea Slinull inCOIwlv, OV at cltfleitlU 


A is an esecntor of Bs will by etpie-ss 
Sppomtment and C an eaecntoi of U hy implica¬ 
tion Probate may lie grant •<! to V and C at 
tlie same time or to A first and then to C oi 
to C first and tlien to \ 

*ee s 0, Prol) and \dm \tft, and noies thereto 
186. If a codicil he discovered after tiie 

S„p.r.t.prob.„or g™/'"' I';?'”'" 

>'rdiejl d]5eov«red proliate oi that cQclictl nia\ he 
j^fwr gran» of pro granted to llie exccntor, if It in 
no wav repeals the appoint 
ment of executors made Jn the will 

If dilTeront eaccwtois are ajuioiated bj the 
^ ^ codicil the probate of the will 

Procrourtr when . , • , , , 

different execuMrs must be rovoketi, and anew 

appointed b> fodi probitc granted of the w ill and 
the codicil together. 

'^ee s 10, Prob and Adin Act nnd notes thereto 
186. When probate has been granted to 
Accrual cf repre- *cvcral executors, nnd one of 
•entaticn to sur\i\ them dies thceniirc leprc'cn- 
inp executor fation of the tcstalor accrues to 

the surviving esecntor or executors. 

See 8 11, Prob ami Adm. Act, and notes thereto 
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187, 

(66 


187. ^^o right as executor or legatee can be 
established in anr Court of 
or^'^ie awe^*^\*heR Justice, unless a Court of 
esiibi shed competent jurisdiction in Bn- 

tish India shall liar e granted 
probate of the mil undei u Inch tbe right is 
claimed, or shall hase granted letters of adminis- 
tiation under the ISOlh section 

So held m Vunmohaii \ Pureslincith 22 W It 
174, Slnnfttwr r /'utuluiaug 12 Bom L B 

471 

Theie must be a grunt of and not merely an order 
for ihe grant of probate or ailmioistratiOD, see \loham~ 
day Pitchey (yi)iV C 437, ^avathai\ Pe^lonpt 
21 B 400 

In Snrt/om<>«7<j/ii t Mohendio Sath, 4 C 508, a 
suit for construction of a will of u-bich mobate was 
imt tabeu, ti e court allowed evidence of the eieeution 
of the will to be given declared it void for uncertnnty, 
and diiected the usual administration accounts See 
alsi 'Torciliundus V ffumccct«»6fit 26 B 207 
Hie section applies to Hindu Wills Act 
'Ihe gram and the copy of the will proved must 
be produced. Delane;/ v Uohumat, 32 C 710 

'I’Jie incorpoialiou of this section m the Hindu 
Wills Act, 1870, does not affoct s 30, Adnunistratm 
gener'il 8 ^ct, 12 Bom L R 471 

The section applies boUi toplaintiSs ami defendants, 
Venkata Narayana v Subbammal, CULT 116 
The section does not applj where the defendant, 
against whom the section is pleaded, does not claim 
as executor or legatee 6 If L I 116 


188. Probate of a will when granted estab- 
liahes the mil from the death 

valid all intermediate acts of the executor, 
03 such 


See 8 12, Prob and Ailin Act, and notes thereto 
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189. letter-, of n«)inimstratton cannot be 

granted to anj jier»on who le iBO. 

n ® n'tnor or ts cf ini'iouiul mind 

Jrantei ijor lo .1 married woman with¬ 

out thcprciious coiHCiit of her 

hu«b imJ 

Sees 13, Prol) aiilAiim Vet and notes tEiercto 

190. No right to anj part of the property 

of a person who has died intes- 
rr established m .m\ 

nWwitj " '* Court of Justice, unless letters 

of ndmmistratioii hate first 
been grmted a Coiut of competent jiiris- 
djction 

Letters of Adnuiiistraiiunare essential lor maiiitam- 
ing a Sint when either parti rebeaon the title of the 
ileceasgil to the protert> lu suit A died and his 
hroihor, without taking out leiteis of aiiministiation, 
sold ins land to Q Tiie latter sued for a declaration 
that he was the onuerof the laud and that C had uo 
light ufwai merit Keld, no letters of administra- 
tiou weie necessaij', Tidjinim i Utimanji, id 11 
hio Mils section does not appK to liiudu \\ ills Act 
Hence a Hindu or Malioiiudau executor maj sue 
to reciner (he esCxCe uilhout takiitg out piohate, S 0 
i.‘41 t decree ohnmed igtiuaia iierson in posses¬ 
sion of the estate nil > Ins not taken out probate or 
aiimniistratiou, is jneffeciivp as aj^imst the estate, 
Sukhyiifxhny Ueuytteh 4 A 15)2 fciuch piOgtnem 
ishowe'ci suflicienl to enable tlit creditor to bring 
a suit figTiusi an executor or adnnuistrator, to whom 
a gram Ins becu iinde, to Inxe the decree satisfied, 
i’rosiimio \ Arisfo, 4 C J4d, or to proie, ns ai;aiu«t 
n per-nn who claims the estate as legal representative 
and sues to set aside t!ie decree that the deceased 
left a will of whieli pnikate lias not been taken out, bo 
os to cause dismis-al of the emt, ^analci v Dluiiui, 14 
il 451 
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Tlie letters tl adininistrtiion coiitenplated in the 
section a*-e i,enenl lod not Iinntecl (o a ptrt of tlie 
projerty, FraiM^i V -ldai/< lb B 337, escept where 
the gnnt is ! >r purposes t f the smt 


A life insumranee i impaii\ mny refuse to pT 
to sssignee of the polio nithout the consent of the 
leRsI representame of the deceaepil, Uajmiruti \ 
Unitersal etc to,~ C 754 


191. Letters of administintion entitle the 
administrator to all lights he- 

immmr'.lfon"' longins to the mtMlite 83 efe 
tualij as If the auministiation 
had been gianted at the moment after his 
death 


See s 14, Prob and Vilm Vet ami notes theieto 


The title of an adnimistntor re«ts from the dati 
of the grant of letters of adminittratioii, aud tint 
section does not affect the time fiom winch the titlt 
Teat«, Oonzohci v Mathue Boopif 8 M L T 77 

Until the grant of administration the properti ol 
an estate rests id the heirs sufRciently to enable them 
to deal sTitli their mieie^ts (to tzohea r Muthiis 
Bovpal 


192, Letters of admtuistiatioii do not render 
, , , valid any intermediate acts of 

btaJmmisirailon*” adramistiator ending to the 

diminution or damage of tlic 

intestate’s estate 

See B 15 Prob and Adm Act 


193. When a person appointed an executor 
Grant of acJnims has not renounced the execii* 
tratioij where exe torship, letters of administn 
nounced granted to any 

othei person until a citation 
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Ij.is Iwti issnc(? nHiUK upon tlio p^ci’iUor (o s»^ 
accept nr roiiomirc 1ns rxecmorslup , to 

except tint, when one or inoreot several exe *®®* 
Exi.cptiji cutnis have proved .a will tlio 
Court nn^, on the ileathof tlic 
s»rv Ivor of llin-^e who have proveil Rrant letters 
<’f admvm'vtratvon vxithavit citing (ho«.a vrlio have 
not provoi) 

See iidtt^ III R 1 j Prut) ami \ilin Act 
iQ'i, riio rennncialion maj he made orally 
in the prcscute of the Judge 
Form an<l efiset of or hv a vn itiiig Signed hv tlie 
renunciaiino of exe ^ e> « / , 

cutorjhip per«on renouncing, and when 

made aliall preclude Inm from 
evei there.aftcr applying for proh.ate nf the vrill 
appointing him executor 

See n jtO'» til s 1“ I’roh and Adm Act 


195, If tho executor renounce, or fail to 
Pr,».<iur= acceilt. tlie M«..tor»l,.p lUlh- 

oxeoutor renounces m tlic time limited for the ac> 
or fails to accept ccptanc© Or refusal thcieof the 
vvitiintime imiie „ dl maj l>e proved .and letters 
of administration with a copj of tUo will annexed 
may he granteil to the person who would he 
entitled to atlmimsfratioii in case of intcstacj. 

Sec notes to 8 1ft Prnh and \dm \ct 


\fter accei’tance of office wilh full knowledge, the 
evptiuor IS sfoppftl fioitt repndtating the will and 
setting np an ndrerse title ns against a heneficiarj claim 
tng under the will, l/iimwrtim v Vamthamm il, 8 M 

L. r. 121 


Grant of adminis- 196. When the deceased 
o"'‘r"in?in“ry'Te"a. nOt 

tee appoinled an executor , or 

wlien he has appointed an execntor who is 


15G The Ihoiw Siccession Act [Ac^ T 

196 incapable or refitscs to act, or has died 

to before the testator or before he has pro^ ed the 
will 01 

when the executor dies after ha\ingpro'el 
the will but before be has adniinislered all the 
estate of the deceased 

annnnersalor a lesiduarj legatee maj 
admitted to prove the will and letters of adini 
nistration nith the will annexed maj be granted 
to him of the whole estate or of so much thereof 
as maj be unadmimstered 

See note? to 8 19 Prob an I Ad n Act 

187. \A hen a resuliiarj legatee who has a 
R .) t rr, „. beneficial interest survives the 

trat^onof r«pre tesiatoi but dies before tie 

sentat eofd«eea»ed estate has been fully admmis 
l„, repre^sntativf has 
the same right to administiation with the inb 
annexed as such lesiduarj legatee 
See note? to 8 30 Prob and Adm Act 


198, When there is no executor and no 
residuary legatee or repie 
tf'^on °\here”ifo sentative of lesuiuary legatee 

esecutornorreidu oi be declines or is incapal le 

arj legatee re to act oi cannot be found the 
p esentat e of such , ,,iJ 

legatee person or persons who uonin 

be entitled to the udministra 
tion of the estate of the deceased if he had died 


intestate or anj other legatee having a bene 
ficial interest or a creditor may be admitted to 
prove the will and letters of administration mav 
be granted to him or them accordinglv 


Sees 21 Prob and Adm Act 
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199. I>^tiors of A'iniinistnition \M(li (lie will 
Cititioii bef Ai»ue\e(l shall not ho grant- *to 

crait c<l (o anj fcgnfeo odici (liari 2®^- 

oth-r an itnncrs'tl or a resnlinry 
residuir"legatee until a citation liaa 
been issued and iniblitilied in 
the imnner lierciinfter meiitiom d, tsliingou (lie 
aext*of-lvin to accept oi refuse letteis of adinims 
fration 

See H 22 t»ro}) and Adm Act 

200. When the deceased Ins died intestate. 

Order in \\h,<.h ttiosewhoaro connected uith 

•n'lti'-'i him either by marriage or by 
* consanguinity are entitled to 

obtain letters of administration of Ins estate and 
effects In the order and according to tlie rules, 
bercmaftoi stated 

See a 23, Trob aud Adm Act 

201. If the deceased has left a widow, 
A<imini,tr*{ion tn administrationsliflll be granted 
uidavv uniesi Lour: to the widow unless the Court 
se-riijie .0 exclude shall SCO causo to evchide her, 

eithei on the ground of some 
personal disqiialificitmn or because slie has no 
intoresi in the estate of the deteased 

/fliiatiationa 

fo) Dip witJow js a lunatic, or has committed 
adulters, oi has been baited by her marnaf^- 
settlement of all jutciest in her husband’s estat^ 
there is cause for excluding liei from the admi¬ 
nistration 

(b) The widow has marned .igaiu since the 
decease of her hiifibaad, this is not goo<l cause 
for her exclusion 
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zoi 

206 . 


Ilhist (a) living separate from tlie bus acd may 
be "i gout! ground, / umMl v L , 3 Higg 568, so di¬ 
vorce V I* 2 Pliill 332, 60 , perliaps Icg^l 

separation, on account of (he husbands crueltv, but 
not witliout notice to liei // ler, 3 P AD 50 

lUi'Sl (b) Based on 11 ebb r \eeclham, 1 Add 2Jf 
202. If I he Judge think proper, he nnv 
Association with associatean^ person or person? 
widow in adminis. with the uidotv m the Ttlmi 
“ nistmtion who would be eii 

titled Bolelj to the adniinistralion if there were 
no widow 

The tendency is lu favour of sole admmistralicD, 
W aneiek \ GrotiUe, 1 Pbill 120 Hence special 
circumstances must be made not for action under tins 
section See \eiibohl, 1 P A M 285, T{ichard3,2 
PAD 217 

208. If there he no widow, or if the Court 
Adroinia tr at ron 8®® causc to exclude the widow, 
where 00 widcw or It shall commit the adminis 
w idow excluded tratioii to the person or persons 
who would be beneficially entitled to the estate 
according to the rules for the distribution of an 
intestate's estate 

Provided that, when the mother of the de- 
ceased shall be one of the class 
* of persons so entitled, she 

shall be solely entitled to administration 

204. Those who stand in equal degree 
of kindred to the deceased are 


litleof kindled to >, , , , 

administraiifii equally entitled to administr.v 

tion 

205. The husband, surviving liia wife, has 
the same right of administra- 
wSirn'cSiTS ''O" '5'“"- •« •>'" " 

vvifeseatate has in respect of the estate ef 

bei hushand 



1BC5] Tnc IsDnv fetccr'* lo^ Act IjO 

206 \\ hen tliero IS no person coimccittl 

f-,, . , , inlli the decease I b\ marrnge “to 
“trat o 1 to cred tor o*" con«»anguimlj who is cntitl 
ed t > letters of adinmistniion 
'iiicl H tiling to aet tho\ maj ho gntite 1 to a 
creditor 

207. here the deceased has left prt>- 
per(\ 111 ({ridsti In<In letters 
he^e 1 00 nVicf" idministrition must be 

n B « h / d grintcd according to the fore 

going tides although he mty 
ha\e lieen a domciled inhabitant of a couutr\ 
lu wlucli tlie law relating lo testate and intestite 
SKCtcs ion lilTers from the h« of Dntisli 
laclia 


P4UT \\\ 

Ov I IMITfO OnsNTs 
(n')—Gjnnts limit J m />u iti n 

208 When the will has been lost or 
^ ^ i iisHi 1 since the testator s 

d ■[ftonost\''li^ 'ciih or Ins I eeii destroyed 
b> wrong or accident and not 
In nnj act o{ the tC'itator an I a cop\ or the draft 
of the will has be n prceeriel prohate iTn\ be 
grante I of s ich cop\ or draft limited until the 
ongtinl or a priperli a nhenticated copi of it 
be produced 

See s I rol an 1 A li i \ct an 1 noles tJ ereto 
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209 

212 . 


I HE ISDU\ SircEs-'lON .\tT [Jfi ^ 

209. When t)ie mil Las been lost or de* 
Prob... .fco.,™,. 

nfiost cr destroyed Diaue, nor tlie draft preseneot 
"’>>■ probate niay be granted of its 

contents, if they can be estab¬ 
lished by e\idence 

See notes to e 25, Prob and Atim Act 

210. Wlien the mil is in the possession of 

Prob.t. of copy “ ‘““''"e /‘f 

where ongiQii exists proMnce in nhich application 
for probate is made, who has 
refused oi neglected to del3\er it np, but a copj 
has been transmitted to tho e\eciitoi, and it is 
necessaiy foi the iiiteresla of the estate that pro¬ 
bate should be granted mthont waiting foi the 
anival of the original, probate maj be gianted 
of the copy so transmitted, limited until the will 
or an authenticated copy of it be produced. 

See notes to 6 26. Prob and Adm r\ct 

211. Where no mil of the deceased is 

.j . forllicomiiig, but thtieisiea- 

Admio u t r a1 1 on . . , , 

until will produced SOU to be[ie\e that there is a 
mil in e-tistence, letters of ad¬ 
ministration may be gianted, limited until the 
mil or an authenticated cop^ of it, be pio- 
duced 

See notes to e 27, Piob and Adm Act 

(b) —Grants /or the Use and Benefit of 
others having Right 

212. When any executor is absent from 

tCai the province in winch appli- 

to aitorney ofabsent *1° executor witliiii the pro- 
cxecutor. MncC willing to act, letters of 

administration with the will 



Stcct-3ioN Act. 


1803.] rm 


101 


Adicinis t r a 11 o n 
v/ith will annexed, 
to attorney of »b 
sent pers in, wl'Oj 
present 


be entitled 
minister 


' would 


> ad 


annexed, ma\ he granted to ol his ^ 

absent executor, for ,• probate “ 

principal limited until hc^ ” ! , 

or letters of administmlion 
self 

&e li. 28, I’roli iik' ■'« 

213. When nny P-o'; « J.on 

nitU the will amicveil. might 
he granleil. IB a'l'C"' '''° 

iirotinee. letters of ndininistra- 
tioii with the will nnnereil. 
may be granted to his atlornej, 
limited as alioremeiitioned 
o .m tna 29 Frob xttd A<lnt Atl 

A.„n.,ir.n« .0 

attorney of absent person eq«a»> 
persu<»%nt.tied to to act, letter ol auinim* 

administer in cise . A,,on ma\ b© granted to the 
’XXot tbo absent person, 
limited as before inenlioned 

Se,n,ne,m.3nP,»b»dV,mJc,^^^____^^^ 

215. ''"‘™ "„,”„„J„ary legatee, letters 

ASn.iio" Os" ol ndiiitniatmtion with the 
I^B minor, lyoLoir „ ,11 aiineied, may bo granted 
„ooolor or rondu- guardian ol Slicll 

nrs lontoo ^tber person 

as tbe Court sliall tliinb fit until tlie minor sliall 

sliall be granted to him 

So. news to s 81. Pmb .nd A.lm -let. 
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216. hen theie ire two or more mmor 
Arim j e\ecutors and no executor who 

IQE miioriti orseve ittiined mijontj, or two 

ral executors or re OT more lesidinrj legatees and 
SI ua i legatees jio icsiduai} legatee who has 
, ,, , attuned mijont} the grant 

Bliall he limited until one of them slnll haie 
conipieted tlio ige of eighteen jeais 
Sees 32 Prob nnd Vdm Aci"^ 

217 If 1 sole executor oi a sole mtnersal 
'dm I. trat for •‘esidtiarj legatee or i 
use aid beiefii of pethon uho Would lie solely 
lit 't/us/aitf entitled to the estate of the 
, , , , mteetite according to the 

rule for the distribution of intestates* estites 
be 1 lumtic letteis of ndmunstrition withoi 
***« "dl iuiie\ed 13 tlie case mi\ be 
Bliiu be granted to the person to wliom the cue 
of his estate has been committed hj competent 
mtiiontj oi if there be no such peison, to 
such other peison as the Court mi\ think fit to 
ippoiiu foi the use and benefit of the lunatic 
niitu lie shall become of sound mind 
Si.e notes to s 33 Prob and \ Im Vet 
218. Pending am suit touching the i ah 

Adn «tration of the Will of a deceised 

/<; /ei fe I u person or for obtaining or re 

loking any piobate or any 
grant of letters of idministration the Courtma) 
appoint in adminiBtntor of the estate of such 
deceised person who shall hate all the rights 
-.nil powers of a Re.,oral adm.mstrato. otl.ei 
than the iif-ht ot iliatributii.R 8„ch estate, and 
eieij sHcii admmistratoi shall be subject to the 
imraednte control of the Court and shiU ict 
unclei Its direction 

See notes to e 34, Prob and Adm Act 
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1G3 


(c)—/'o» Sicei^l I^mpO'ies 
21Q, K an execuior be a{i[>otri(e(} /oratir 
Probate 1 1 purjJOsC RpCClflCcl In 




Adin nisi <* a t i o i) 
Jvith wit( annexed 
I mited to particular 
purfose 


ipec'nedlo tbc Will, tlic prob'itc shall lie 
limiietl to tlmt purpose, aiul 
if bo ftlioiiiil appoint an at- 
toine\ to take ailimniHstr'ition, on Jus behalf, 
Uie letters nf niliiiinistritioii with the will aii- 
tiexcil shall'iccordmgU be limited 

See ii te- i j 6 d j, Proh and Adm Act 

220. If an exceutm apiKiuited generaffv 
gne an aiilborit\ to an atlor- 
ne\ to pro\c a will on liis be 
half and the authontj is 
limited toa particular pm pose 
the letters of admunstrafion 

with tlic n ill aiineacd, shall be limited accord- 
JngJi 

See H 3G, I’rob and Adm A< l 

221. IMieie a pcfbon dies leating pro 

peii\ of which he was tlie sole 
1 pVrim snivumg iiustee or m 

inwhichpersonhas whitli he had lio beneficial 
benefimi inwres: interest Oil Ills OH 11 account, 

and Icaaes no general repre 
seniatne oi one who is unable oi unwilling to 
act as sntli letters of adininistration limited to 
sncli piopcifj imj be granted to tlie person 
beiielii nllj intere&tid m the property,, or to 
bome other \ erson on Im behalf 

fcei notes to s 37, I’rob and Adtn Act 

222. Where i{ is necessan that the rc 

Adm m I r a on of apersoji deceas- 

made a part\ to « 
l>oniliiig suit, and the executot- 


219 

222 . 
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or person entitled toadniinistnition is umnlJing 
to act letters of admmistr'ition maj be granted 
to tbe nominee of a partj in such suit, hinited 
foi the purpose of representing tbe deceased m 
the said suit, or lu anj other cause or suit 
which may be commenced in the same or in 
any oilier Court between the parlies, or an> 
other parties touching the matters at issue in 
the said cause or suit, and until a final decree 
shall be mide theiem and carried into com¬ 
plete execution 

See notes to s dS, Prob and Adm Act 


228. If, at the expiration of tuelre months 
fiom the date of any probate 
i,mTted"‘?o"pu^p«e 0^ administration. 

cl becoming p-i cyt9 the execiitoi oi auministratmii 
ftuit eo b<f bfcvgbt to whom the same hos been 
nr granied is obsent from tlie 

province within which the 
Couit that has giaiitcd the probate or letters of 
adinmialration IS situate it shall be lawful for 
such Court to grant, to any person whom it may 
think fit, lottere of administration, limited to 
the purpose of becoming and being made a 
party to a suit to be brought against the exe 
cutor or administrator, and carrying the decree 
whicJi may be made therein into effect 
See notes to s 39, l^iob aud Adia Act 


224. In any case in wJiich itmayappeir 
necessarj for preserving the 
Admmiat ration property of a deceased person, 

rj'piL-rS.S”" "i*”" <1'=- 

deceased« property ttict aijj of the propertj IS 
situate, may grant to any per¬ 
son, whom such Court may think fit, letters of 



J’jl, Jm>hs St^Cfo'lov \( 


ie'> 


Appaintm*nt as 
aaminisirat&r, of 
psr#<?u other th in 
oae\\ho under or- 

•Jances, \>ould he 
eotitledto adminis* 
(rati u 


B'lministraijoi} linnlrtl fo flie collerijojj nnil "I* 
preeer\aiiojj of tlie projuTij of ihe ilcccascd nnd 
g'Tii)|T (hschar^'O-i for debts due to Ids estnte, 

’’Object to the directions of the Court 
J'fe s -to. I’roli and \.lm Act 

225 When a jjerfion has lied inlcstste, or 

lesMiig n will of wliith there 
13 no executor uilling and 
Competent to act oi where the 
executor shall, at the time of 
the death of such person he 
resident out of the province, 
and It ftlmll appear to the 
Court to be necessarv or con* 
tenient to appoint some peison to administer 
the estate or any part lliereof oilier than the 
person who underouhnarv circumstances would 
A RtAAV of AdwumstTAtiww it shwU 
be lawful for the Judge, til ins discretion having; 
regard to consanguinity, amount of interest, the 
safetj of flic estate ami probability tint n will 
be properly adininislered, to appoint such 
person as he shall think lit to l>e administiatnr 
and in eieiy such case letters of adininiB 
tration imj be limited or not as the Judge shall 
think lit 

See n ite- i > e -it, Pr b and Adni \tt 
(dj—Oraiit* icith Exception 

226 Wheneter the nature of the case re¬ 
quires that an exception be 
made, prolnte of a will or 
letters of adminisirslion wjth 
the will annexed, shiU be 
granted subject to sucli excep- 


Proliate or admi 
nistration, with wii 
mnnexed subject t 


to B ■!-, Proh and .Idm \ct 
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2*3*5 the proceedings to obtain the gMnt 

236* "ere defectiie in substance, 

2nd that the grant «as obtained fraudulent^ 
by making a false suggestion, or by concealing 
from the Court something material to the C3«e 
3i'd that the giant «as obtained by means 
of an untrue xllegation of a fact essential in 
point ot lau to justify the grant, though such 
nllegation was made in icnoiaiice or inndcei 
tenth 

dth, that the grant has become useless nnd 

iiiopeiatue through circumstances, 

[5t/i, that the person to whom the giant iras 
made has wilfully and intljout reasonable caii«e 
omitted to exhibit an mxentory oi account m 
accordance with the piorisions of Part XXM' 
ot tins Act or has exhibited under that Part flt 
inieutory or account which is untrue m • 
material lespect] 


Illi>slta(ion$ 

(a) The Comt bv which the grant u as 
had 110 jiuisdiction 


(6) Tlie grant was made without citm? 
parties uho ought to ha\e been cited 

(c) The will of which probate was obtained 
was forged or rexoked 


(d) A obtained letteis of administration to 

the estate of It. as his widow, but it has since 

transpired that she was neiei married to hun 

(e) A has taken administration to the estate 
of B as if he hid died intestate, but a will hs« 
since been discoi'cred 



16 ’. 


«tc a sifitcr o 
P*f* D olher th » 
who, uoJer rf 


Till IMUS ‘Jt.tr-I ' 

‘Jninistratmn litmt.'l to t|»c 
Pfe«er\ mon ol tlio estate 

?'^ins f'^r 

«Q*5]ect to the ■liroction.s of lli.* Court 
‘vfe» -10 I’r t nn I '‘tn» Act 

,,, no cscciuor , 

comictcnl to aot “V''' ' 
OTCiutor Aall ''"'k 

tlio lUilli at ^'a\' V‘’^ 
leM.lont ..ut o( Ilio I’""'"', 
n... . -nnl It al'pn' >” “ 

Conrt to l>c iRt.-on o|'_ 
'enient to appotnt some iiei«o« to .1 

tlie estate or -xiu port thereof oilier 

person who iiiuler or<lnnr\ < irtum«nm es , 
he entitled to cram of •ulmimstntion ' 
be hwfill for the ludcc in Ins di«cuti'>n n K 
regard to consanputmlj **V‘” , ,, ,11 

safei> ol the e&iate nitl probihilitj tliat 1 
be properlj administered t* ipponil .* 
person is be shall think fit to bt ndmiinstin " 
and in evei\ snth case IclU ih of imm'J' . 
tration maj be limited or not as tho Indpi .*'* 
think tit 

Seen 16'1 o 41 Pr b ml \lm \i' 

(clj—Ora.il* ifcith Cxrc/tiou 
226 lieiicver the nature of tlie < as*' t' 
(imres that »n OMipH"'* 
Probate or adm made piobaU of U IVlH * * 
mstration with will IptKjrg of ndininiKtriltuni 'VlUl 

;:s.'on 

granted mil ject to surh < 'I'* 

tion 

'see n 1 >• i r 42 1 rib an I \din At. 


S2-A 

to 

2se 
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227 lienee er the mture of the cise rc 

\d n t i St ati 3 exception be 

w ih exception * made letters of 'idministntion 
shall be granted s ibject to 

suck exception 

See e 43 i'rob and Adm \ct 

(«)—Giants of the Rest 

228 \Miene\er a grant with exception 

of probate, or letters of adnii 
n s'trat 0^1 of rest™ nistiatioi With 01 ivithout the 
Mill annexed has been made 
the person entitled to probate or administration 
of the remainder of the deceased s estate mai 
take a grant of probate oi letters of admmis 
tration as the case mav I e of the rest of the 
deceased s estate 

Sees 44 Prob an! Adm Act 

(f)—Cianl of Fleets xmadminste^ed 

229 If till executoi to \rliom probate 

_ , f p , ••'ts been grante 1 hate died 

adtf tere/ *leaving a pait of llie testators 
estate unadministered a neir 
lepresentative mat be appointed foi the pui 
po^e of administering such part of tlie estate 
See n les to s 45 Prob an I Adm Act 

230 In gianting letteis. of adininistiation 

of an estate not fullj adminis 
of‘eE w una?m‘* ^ourt shall be 

n stered guided bj the same rules as 

apply to oiigmal grants and 
sliill giant letteis of admiuistiation to those pti 
^ons onlv to whom original grants might have 
been made 

^ See B 40 Prob and Adm Act 



Tnr Imhan *=1 (xt 


I''-: 


231 Whc-n n hnute-l Rruu In- ‘"'1’';^' 


'xpired, 
some part 
unadmini 


inppcniii^ S'* . 

lincenr\ on wliicli »t « ninil* 
ed ami lluro i- still H<inc 
put of llio sU<et-c‘iU 


pirt ol Uio sit<»-. 
unadrauiivtorca lelter-> of j 

be Rramed to tlio^e pcp>**n- towl‘»'» ^ 
grant- minlii ha\e l»i en inailo 

'^een u- - .• 4" r*"’* ' 

{g)~-Alteratii>n i» 

232 errors m mme-amUlc-tription-, or 
,n hirttiug forth the ti.no nncl 
hater ora may nj.ice of the ilOAtaseu •»‘lettll 
^ reaiieJ b> ‘ pnrpo-e III a liniUed 

Court, and the gtaol of I?'"''''.''"', ''^“"dod 
admmirtration may 1» altet^-'l "'timue.l 
accordinalt 

''ee s 48. Pn I) and Vdm Act 
233 If, ahor the gr,ant of h ue.- of v 
nmiiBtiatun witii tie \nii 
^ocedurc «hero ,i < diol U' 'lis 

c^i il disc vereU .-,,,.1 a ,ua\ Ik uhUd t. 

after grant cf admi “ f in I 

nistration w th svill jln (rruil •« ' 

annexed „U nlihcnl n'li oil "i it''ill 

altered .md amende 1 accoiJingl' 

_IJcc> of Ouni's 

Cen 8 40. Proli “*“1 

234 ri'O S’ 

U e V Ol ® I ‘hiti* «i letter- of .Tilmiinstra- 

aimultnerl ( f J"** j,j,„ rptokcd Or 111 

imlhdforj.M. m« 

-lu-t 


19 — 
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1st tint the proceedings to obtTmthe gr'tnt 
were clefectne in subsl'iiice 

2nd that the grant was obtained fraudiilenth 
by mal ing a false suggestion or by conceahns 
from the Court something material to the ca«;e 

3>'d that the giant was obtained bv means 
of an untrue allegation of a fact essential in 
point of law to justifa the giant though such 
allegation was made m ignoiance orinaiUei 
tentli 

1th that the grant has become useless and 
ino|ieiati\e thiough circumstances 

[5th that the person to whom the giant wis 
made has wilfullj and without reasonable cause 
omitted to exhibit an inaenton oi account in 
accordance with the piovisions of Part 
of this Act or has exhibited under that Part an 
inventon or account which is untrue in t 
mateiial lespect ] 

Illiisltationt 

(а) The Court bj which the grant was made 
bad no jurisdiction 

(б) The grant avas made without citing 
parties who ought to liaie been cited 

(e) The will of which piobate was obtained 
was forged or revoked 

(d) A obtained letters of administration to 
the estate of II as Ins widow but it lias since 
transpired that she was ncaei married to linn 

(e) A has taken admimstration to the Cmtafe 
of T1 as if he had died intestate but n will has 
since been discovered 


Tjii Im»h\ siccr“’*it»N \<r 


]60 


(/) Since pralnle tri-> pnatctl a «ill 

>‘i» been 

(3) Since proliite wis gnntetl, a codicil 
“as been di5co\erc(l which ro^oke"? or add<?to 
die appointment of c'cccntors under the will 

00 The person to whom probate ins or 
letters of admuii'<tnt(oii were granted lias snf* 
sequenth become of misound mind 

Seenitextis "O Prob anl \dm Act 

'Miere m a coiilenlietM proceeding proUite j« 
Rranietl m common form in consequence of a compro* 
tnise between the disputants resulting m the with* 
drawal of oppisitiou it cannot nflerwanUbo retoKert— 
fticepl fir fnul or i.ircnmienlion prncti*ed eiilier 
upon tile court or upon the parties—at the instance of 
a part! to it but mat be at the instance of others 
fiiinjMr Artdndi H C 10C3 

Prihate gnafed lo son maj be reroked at the 
initinoe of a minor danghteron nbom no notice irss 
served f/>bii/Ia 1 Vifyir/tnnun 7 Ind Ct 0 see 
also//in rIran T flisiuift 5 Ini Ca 1G4 


PARI \\\f 

Of Tiir I’ft/tcTicr IN I Ra\TJM tan rnoMM 
PnOlVlTF" AVIl LirfEK' of At»UlM'>TrVTIO\ 

235 Ihc Pistrirt Judge «!hainnie jmii 
diction in granlinc nnd rev ok 
Ju'jdctiO" of ji)^ prolxilrs and loin rs of 
D;»irn.t m admiiii<5lrition iii all n«<8'' 

trantinc ami ie\ox 1 » • 

»nirprob»tcs .“t Within lua district 

bee s P;!, Prob anl Adm \rt 
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23SA 


Hifih Court nny fiom tune 
287 Power to appoint time appoint such jttclicnl 
p-legate O/District ofTiccia within nnv di‘!trict ns 
nofcoVt^mZs to nct'foi the Dis 




tjict Tudge as Dclegntes to 
, grant probate nncl letters of 

n Immistntion m non conionttous cases within 
prescribe”^ ns it mn from time to time 

*" of High Courts not 

be ma^ Ko>nl Chiitcr such appointment 

tr.cfDTg\te“ ‘ 

See note to 9 "2 IV 1> and \ bn Act 

236 The District riidgo slnll Jnve the 

Disinct tudtr,.. ^’1 p®''’®'*’ '‘•id 'mthoriu in 

powers as Cogent thc grantlll" of pio 

of probate and ad ''ite and lotteia of administra- 
ininistraiioij tion and all matteie connected 

IT, 1,.,„ Ir r'lerenith as are by law nested 
in him in leh ion to anj civil suit or proceedin'- 
ilepending m las Conrt IJroceeuii „ 

See note to , 33 P™1, md AJii, Act 

237 The Distiict Judge nny ordenii} 

’ D.ieictjidse „,j |’““p "> Pm<ii'ce nml I,ring 

arder person I pro Court aiiv paper ni writ 

»}uce testimennry ‘“g l>®*ng or pni porting to bo 
testamentarv wliicli ma^ be 
shown to be in tlie possession 
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<5r under the control of such jnsr^on 

md )f It be not shown tint nnj sncli p-xper or 
Writing m m the jwssession or under the control 
of such person but there m reason to belle^o 
I that he Irs the knowledge of an> such paper or 
U’ntmg the Court maj direct such person to 
<ittend for the purpose of being examincil respect 

ing the same 

and such person shall be bound to answer 
such questions as inaj bo put to him by the 
Court and if so onlered to produce and bring 
in such paper or writing and shall be subject 
to the like punishment under the Indian Penil 
Code in case of default in not attending or in 
not ansv^erll 1 g such questions or not bringing 
in hucli papei or writing as he would ha\e been 
subject to in CISC be had boon a part\ to a suit 
and had made such default 
I and the costs of the proceeding shall be in 
' the discretion of the fudge 

bee 11 tes I s’’! I’lob and Adm Act 


238< rUe proceedings of the Court of the 
Divinct Judge m relation to 
tho gniitiiig of prob tto an 1 
loiters of a iniiiustratinn shall 
except as boreinafterotlioruise 
pro\ ided bo regulated so far 
as the circumstances of thccase a\ill admit 
the Cole of Cnil Procedure 


Proceed nga ofD » 
tret Judges Court 
In reUt on ta pro 
bate and adm nis 


‘'ee imtps lo s. 5 j ProU an 1 \dai Act 
239. Until probate be granted of the will 
When and how deceasetl person or an 

Dstrei judee to ad iimistraiar of his est ne be 
Interfere f r p olec- rolistltilted the District Judge 
tone property Within wlioee jurisdiction aio 
part of the projierty ot the deceased person is 
23it 
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situate IS authorized and reqmred to interfere 


241 for the piotection of such properlj at the ins 
tance of any person claiming to be mteiested 


tleieui and in all other cases where the Judge 
coDSideis that the propertj incurs anrriskof 
loss or damage and for that purpose, if he shall 
see fit to appoint an officer to take and keep 
poasession of the piopertj 


240 Probate of the will or letters of 
u administration to the estate of 

adm^rst?*ion may a deceased person may ke 
be granted by Ds granted b% the District Judge 
tret Judge Milder the seal of liis Court 

if it shall api eai by a petition a erifed as here¬ 
inafter ineniioned of the peison applying for the 
same that the tcstaloi or intestate as the ca-se 
may be at the lime of his decease had a fi«d 
place of abode or any pioperty moveable or 
immoveable within the jurisdiction of tbe 
Judge 


‘teen testos 5C Prob ai 1 Adni \ct 


241 When the application is made to the 
Judge of a Distiict lu which 
t on?n*dl°t=“'jte deceased had no fixed al ode 
of”D St ct o >vb cl at the time of his death itsliaH 
he in the discretion of the 

” ^ ° * Judge to refuse the application 

if in his judgment it could be disj osctl of more 
justlv or conveniently in nnothei district or 
wheie the application is for letters of admmistra 
tion to grant them absolutely oi limited to tl e 
propertv within hie own jurisdiction 


See n tes to e C" Prob nnl Adm Act 
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241A. Prob-ite ant! letters of administration ss. 
Probate an Mettfri »«a>»wpon application for tliat 
ofsdtninisir a Ji on purpose lo an> District Dole- 24?. 

gite be granted by him in any 
rase in wlitch there is no con¬ 
tention if It .appeart. ba petition (lerifiecl as 
hereinafter mentioned) that the testator or m 
testate as the case maj lie, it tho time of his 
dentil, resided irjtliin the jurisdiction of snth 
Delegate 

Sees i3 Prob and \din let 
242 Probate or lettcis of administration 
Conclusiveness of shall ha\o effect oier all the 
probate or letters of piojierlj am) estate, inoieable 
sQaimistraiion immoNcable of the deceased 

fhroughoat the province in uluch tiie same is 
“or ire ’ gi mted, 

and hhall be conclusive as to the representa 
tne title against all debtors of the deceased, and 
all persons iioldiiig piopeitv which belongs to 
him and shall afford full mdemnitv to all debtors 
paving then debts and all persons delivering 
up such proiiertj to the jverson to whom such 
probate or letters of admimstratiou shall have 
been grinted 

Provided that probatts ami fet’era of adini- 
Cmrct of un}imit<sJ m^tratioii granted bv a High 
promts* &e Krant Court after the first dav of 

eel b> n.Sh Cour. jgy- 

Wise directed b\ ifit grant have like effect 

throughout the vvholeof British In )ia 

“ Prov uled that probate^ ami letters of admi- 
ni-vtrattoii granted — 

frt) bv a High Conn, or 
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(fi) h\ a iJislnct Tudge wliere the deceased 
at the time of his death, had his fi^ed 
place of abode situate within the 
jurisdiction of such Judge and such 
Judge reitifiea that thaialueof the 
propeitj and estate affected beyond 
the limits of the Pro\ ince does not 
exceed ten thousand rupees, 
shall, unless otherwise directed by the grant 
ha\e like effect throughout the uhole of British 
India 

^ee notes to a 59, Prob and Adm Act 
242A(1) Where probate or letters of 
administration has or hate 
been granted by a High Court 
or District Judge with the 
effect referred to m the proviso 
to section 242 tlie High Court 
01 District Judge shall send a ceitificate there 
of to the foUoning Courts namely — 

(a) wlien the grant has been made by a High 
Court to each of the other High 
Courts 

(h) uhen the grant has been made by a 
District Judge, to the High Court to 
winch such District Judge is subordi 
natc and to each of the other High 
Courts 

(2) Every certificato referred to in sub 
section (1) shall be to the following effect 
namely — 

‘I, A D Registrar [or as die case maybe} 
of the High Court of Judicature at 
[oj as the ease may 6fi], heieby certify that on the 
day of , the High Court of 

Judicature at [or as (he ease may be} 


1 ransRiiss 19 n to 
H gh Cou es cf cer 
tifieaceofgrant* uo 
dee proviso lo sec 
t on 
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gniued probate of the will [or letters of adminis¬ 
tration of tbe estatej of (’ ^ t ' 

deceased to C / of audG U of . 

and that such probate [oi letters] has j 

effect oier all the propertj of the deceaseii 
throuchont the whole of BiitishIndia . „ i 

an 1 snch cerlihcate shall be filed by the High 
Court recoiling the same , 

(3) Wlien am portion of llio aaxti , 

sfited l.j tl.o petitioner, ns hereinafter 
in sections 214 and 246. to be situate ''•t* “ ™ 
jurisdiction of n District 
'vinee the Court roijmred 

referred to in sul. section 1) shall send a copy 
thereof to such Dia'”'* 

shall ho filed hj the District JiidBO recciung 
the same 

'see e 60, Prob and \am \ci 
24S The sappbcatioii for probate or letters 
243 it made and 

Concluiiveoess of .enfied III the maimer here* 
inafler ineiitinned shall he 
lion if properly conclnsue for the purpose ot 
m^de and verified j|„thunzlllg the grant of pro- 

''nn-rno"'srr“ant shall ho impeached by 
reason that the loslitoi or intoctale had no fiacd 
pi ICC oI abode or no prolKCtJ iritliin the 
district It the time ot his death, milcss hj a 
pniccidiiiK to reicihe the grant if obtained by a 
fraud upon the Court 

See « Ol.Piob and Adm \ct 
244 Applicuioii for probate shall be 
made b\ a petition distinctly 
Petition for pro* uritlcit in English or in the 
>»<= language in ordinarv u.o in 


242A 

243 
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2*4 proceedings before the Court m n Inch the appli- 
cation IS made, with the mil annexed, and 
stating— 

the time of the testator s death, 
that the mating annexed i«j his Last will and 
testament, 

that It was duly executed, 

[the amount of assets which are likely to 
come to the petitioner’s hands and 

that the petitionei is the executor named m 
the will], 

and in addition to these particulaie wlien 
the application is to the District Judge, the 
petition shall further state that the deceased at 
the time of his death had Ins fixed placed 
abode, oi had some propertj moxeablc or 
immoveable, situate mthin the jinisdiction of 
the Judge 

[oad, when the application is to a District 
Delegate, the petition shall further state that the 
deceased, at the time of his death, resided 
within the jurisdiction of such Delegate ] 

See notes tos 62, Piob ami Atini Act 

245 In cases uherein the will isuntteii 
1 1 what cases ®nj language oilier than 
translation of W.lf to English, or tlian that in ordi 
lion'""''" P*" ""try ase in proceedings before 

the Court, there shill be a 
translation thereof annexed to the petition by a 
Iranslafoi of the Court, if the language be 
Verification of which a translatoi is 

translation bj per- appointed , or, if the will be 
CourtVrantiaio'r^ “ " language, then liy 

aaj person competent to trans 
late the same, in which case eiicli translation 
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be verified b\ tbit peR>oii m the folloiTwig 
roiiifier — 246^ 

I (-1 //) ‘lo clcclirp tliit I reiil 'ind per 
fectl^ understand the language and character of 
the original and that ihealwae is a true and 
Jicciirale translation thereof 

s (j 3 Proh and A Im Vt 
246. -liiplicaUon for letters of adniimstra 
^ lion shall lie made in peti‘ion 

adm'’msim distiiictlj written as aforesaid 

and slating— 

tilt, tune and place of the deceased s death 
tiio fainili or other relatne of the deceased 
and tlieir respective residences 

the riglit in irluch tlie petitioner claims 
that the deceased left some propcrit wiihm 
the juirs liciion of the District Judge [or District 
Doles' ue] to whom the application is made and 
the anioiint of assets which are lilelv to 
come to the petitioners hands 

ind when tiie application is to a District 
llclecate the petition shall further slate that 
the ileceased at the tim.- of hi3 death resided 
within the jurisdiction >1 such Delegate 

\\ liere the application is to the District Judge 
an 1 an\ portion of the assets hb**!) to come to 
the petitioner >, hands is situate in anotiier 
ProMiice tlie ix.tition shall funlier state the 
amount of such assets in each ProMucc nud the 
District Tudgcs wiiUui whose juris hction such 
a'-sels are situate 

Seen Its to K Cl Prob and Adnu \ct 
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246A (1) E^eiy person applying to anj 

Add,non „.,C of tie Courts mentioned in the 

mentmpptition.etc proviso to section tor 

probate or letters probate of a Will or letter of 
certainadministration of an estate in¬ 
tended to have effect tbrouglit 
British India shall state in liis petition, in 
addition to the matteis reapectiv el}' required by 
section 244 and section 246 of tins Act, that to 
the best of his belief no application has been 
made to anj other Court foi a probate of the 
same mil or for letteis of administration of 
tlie same estate, intended to have such effect as 
last aforesaid, 

or, wheie any auch application has been 
made the court to which it was made, the 
person or persons by nhom it was made and the 
proceedings (if any) had thereon 

(2) "'[lie Court to which any such application 
is made under the proviso to section 24 k, may, 
if It thinks fit, reject the same " 

See s 05, Prob and Adtn Act 

2474 The petition for probate or letters of 
Petitinn for probate administration shall, in all 
or administration to Cases, bo subscribed by the 
be siRned and ver.fi petitioner anti his pleader 
(if any) and shall be verified 
I»y the petitioner in the follovvmg manner, or to 
the like effect — 

' (A B ), the petitioner in the abov^o 
petition, declare that what is stated therein is true 
to the best of ray information and belief.” 

See B CQ, Prob. and Adm Act 
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248 Whc.e .1,0 ippl.c-.t.o.. 

the petition slnll al-»o ue 
\ertication of pe >erifieil bj 'll least one 0 
ttonforprobaiebj witnesses to the will (.wlien 
0M4x„n«st0«ai in the nnnner or 

to the eficct following 

“I(C D lone of the witnesses to the last 

will anil testament of the 

the abn\e petition dtclare that . /or 

and saw the said testator affix his g 
milk) thereto («' T“ Imo atitic-retl 

said testttor achnotvledt®t^ 5 .n 

to the ahote i«t,tion to be hl» hat wtll 
te-,tani iit in mj peisente) 

See 07 I*rob and ^'hii ^ct 

248. w“pijj“-v:'‘‘:;',f;;d''Sau ;oS. 

Pnnishraent fo . .»xermenl whicli the per* 
faUe averment in “ j i .l,«, \ f>rificatl01l 

P^t non or decUra sou making the 

Eon h.,o«noi behetea to be Wao 

aoeb pernot. ehall be t.me 

reotR ?,,'?oSe ir*c 

(shiuatinc faNe eMtlemt 

s fis I’rob anl Atlm Vit 
OKO In all cases it shall be lawful for the 
250. In 11 ^ District De- 

District Judpc maj IcgateJ if hC shall think pro¬ 
exam ne petitioner .>er— 

,n person to exaimiie the i>ctitioner in per¬ 

son unon oath or solemnaflirmatioii and also 

to require furthereiulence of tie execution 

‘ oI tbo «iH lb" r'S>4 

requ re further cm petitioner to the letters of admi* 
' lu-tration, at, the case ma\ Ije 


248 

to 

2SO. 
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) and to issue citations calling upon all persoj 
and I sue c ut ons claiming to have any intere 
to^nspect proceed the estate of the deoeasi 
, - , to come and see the procec 

ngs before the grant of probate or letters < 
administration 

The citation shall be fixed up in soni 
Publication of part of the Co in 

« PI house and also m the offic 

] , of the Collector m the District 

and oti Cl wise published or made hiioirn in s ic' 
ii auner aa the Judge or Distr ct Delegate 
issuing the same may direct 

portion of the assets has beei 
stated bj the petitioner to be situate uitliin th 
another Pro 

nee the District Judge issuing the same sbal 
causoacopyof the citation to be sent to sncl: 
otl er District Tudge wl o sliall publish thesame 
hit,, »oanner as if it werea citationiss led 

ind Blall certify such publication 
District Judge who issued the citation 
See notes to s 69 Prol and A tm Act 
a_ loes not conclude tl e part cs 

al, o nti. , r '* conclusive as to fl e 

♦ i» 1 a will. ► r^ court cannot go into tl e quest on of 
TfllidiiT- ccnce to the pioperty d sposed of or tl c 

251 Cat eats against t!ie grant of probate 
Caveat apa nst oi administration may be loclg 
Idmostrat^o^n'*®'’ "*‘h the District Judge 
, or a District Delegate 

an , immeciiafelj on anj caveat being lo Ige 1 
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anv District Delegate he slnll send n copj 
thereof to the Dibtrict Judge 

tnd immc Intely on a ca\eat being entered 
'ritli the District Judge a copy thereof shall he 
guento the District Delegate if anj witiim 
■"hose jurisdiction it is alleged the deceased 
resided at the time of his death and to anj other 
Xudge or District Delegate to whom it may 
appear to the District Judge cipcdient to trans 
mit the same 


See notes to 8 70 Prob anlAdm Act 
For«or„»..( , 2B2. Thocavcit sl.ill be 

to the tolloiMUg eiTect — 

IiSt notHiixg be done in the mattei of tho 
estate of A D late of deceased uhodied 

on the day of at , without notice 
to C D of 


z&i 

253A 


See 8 71 Prob aal Aim Act 
253* ^o proceeding shall bo tahen on a 
petition for prob ite or letters 
ca eat no prweed of administration after a cai eat 
nstak«nonp«tt<on aguiiist th© grant thereof has 
been entered wuh the Judge 
or officer to uhora tlie 
application has been mado or notice Ins lyeen 
given of its entry with some other Delegate 
until after such notice lo the person bv nhom 
the same has been entered as the Court shall 
tlimk reasonable 

Sees 72 Prob salAdm Act 
253A A District Delegate shall not gram 
Dstret Delegite Pfobal© or letters of adnunis 
when Dst to fT»at tntioji in nnv case m which 
probate cr adm 0 » them is contention as to the 
grant or in which it otherwise 
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ss^A “Ppeirs to liim. tint probate or letters of ad 
253C ought not to be granted in bis 


Couit 

Z?x^/a>iatto>t —B} contention ’ is xinder 
stood the appearance of anj one in person or 
by ins let-ognized agent or bj a pleader dulv 
appomtetl to act on his behalf, to oppose the 
proceeding 

See n ites to ■? 73 Prob and Adm Act 
253B In e\er\ ca«e in nhich there is no 
Power .O ™nten«o.i In.t u appears lo 

siawmeni lo D atr ci the District Delegate doubtinl 
case^whe whetLei the probate or letters 

teonon ^ administration should or 

should not be granted oi 
ulieii am question aiises m relation to the 
grant or application for the grant of any piobate 
or letters of adminstiation the District Delegate 
may if he thinks iiroper tiansmit a statement 
of the mattei in question to tlie District Judge 
who may direct the Disiiet Delegate to pioceed 
in the luattei of the application accoiding to 
eticli instiuLtJona ns to the Judge maj seem 
neccssa^ oi innj forbid any further proceeding 
by the Disti itt Delegate lu relation to the inattei 
of such application leaning the party apphing 
for tlie grant m question to make application to 
the Judge 

^eo 8 74 Piob nnd \dn Act 

253C In e\er 5 case in which tlieie is 
Procedure t\here Contention or the Distiict 
Delegato is of opinion that the 
prohato or letters of ndnunis 
tralion should hb refused ni 
Ills Court till petition uitli 
ant documents that mat have 


lh*i 


s content ... 
jr District DelegUe 
Ih nks probate or 
letters of adm n a 
tration should be 
refused ID Ins Court 
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been filed therewith, shall be returned to the 253 b, 
person by ubom tlio application uas made m 254 . 
order that the same ma\ be presented to the 
District Judge, unless the District Delegate 
thinks It necessarj, for the purposes of justice, 
to impound the same, which he is hereby aiitliori- 
zed to do , and in that case the s-\nie shall be 
sent by him to the District Judge 
Sees ~'i, Prob and Adin Act 


264 When it ‘‘h.all appear to tlie Jtulge 
Grant of probate to ' District Delegate” that 
b* under aeil ot jirobatc of a will should bo 
granted, he mil giant the 
same undei the bcal of his Cotirt m manner 
following — 


‘‘I , Judge of the Distrii t of [o» 

F.™ ioT stnm 

mg probate or letleis of ad 
mtnistration in {hoc in«c»t the litmts oi Otc 
Ddcg'ite^' jiiiisihetton)] herebj make known 
that on the da^ of in the year 

, the last will of , let of a copy 
thereof IS hereunto aiinexetl, was pro%edand 
registered before me, and that administration 
of the property and credits of the s.nid de 
ceased, and m any way couccrning his will, 
was granteil to , th© cxecufoi m 

the said will named [he huMng undertaken 
to administer the same, and (o make a fuU 
and true ln^ento^y of the said propertj and 
credits, and eshihit tlie same in tins 'Court 
within six months from the date of tlii-< 
grant, or within such further time as the 
Court may from time to time apjwint, and al»o 
to render to this Court a true account of the 
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2SdA 

to 

253C. 


appears to him that probite or letters of f 
ministration ought not to be granted ni 1 
Court 

Eic^anatton —‘ contention ” is undi 
stood the appeaiance of any one in person, 
by his letognized agent, or b} a pleader dv 
appointed to act on his behalf, to oppose t 
proceeding 

See notes to e 73 Piob aud Adm Act 


253B In eaerj case in which there is 
„ coutentioii, but it appears 

the District Delegate douMi 
Judge in doubtful whether the piobate oi 
tennor^*'****^ administration should 

should not be granted 
when any question aiises m relation to t 
giant or application for the grant ofanyprohf 
or letters of aihnmstratjon, the District Delegf 
may, if he thinhs proper tiansinit a fatateme 
nf the mattei in question to the District Judj 
who may direct the Disiict Delegate to piocei 
m the imtfei of the application nccoidmg 
such instructions as to the Judge may see 
necessaty, oi inaj forbid any further proceedii 
bv the District Delegate in relation to the matt 
of such application leaving the paity apphn 
for the grant in question to make application 
the Judge 

Sec e 74, Prob and ^din Act 
253C In e^ery ca'ie m which tlieie 
Procedure where contention, or the Distri 
Delegate is of opinion that tl 
probate or letters of adniini 
tiation «^houkl be refused : 
hi8 Court, the petition, wli 
any documents tint may ha' 


3 contention, 
or Dislnct Delegate 
thinks probate or 
letters of adminis* 
tmcioQ should be 
refused in his Court 
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been filed therewith, shall be returned to the ^sib, 
person hr uhorn the application was made m 254.' 
order that the same ma\ be pieaentcd to thcj 
District Judge, unless the District Delegate 
Uiinhs jt necessan, for the purposes of justice, 
to impound the same, which he is hereby authoru 
zed to do , and in that case tlie same shall be 
sent by him to the District Judge 
8ee K 7*1, Prnb and \dm Act 
254 When it ‘ihall appear to the Jiulge 
GraniQfprobtiQ to ‘ District Delegate" that 
be under seal oi probate of a will should bt 5 
granted, he will grant tli^ 
same undei the seal of his Court m manner 
following — 


"I , Judge of the District of [oi 

_ , l-lfJegsJe a.ivHOJuied Jfir jjwxoJ 

Fw(Bof»uchenini i > .. » i 

ing prohate or letteis of adv 
ministration in (hetc tuscU the Ivmts r>i the 


Delegate*' jm udictieii)] herebj make known 
tint on the daj of in tho rea^- 

, the last will of , let of a copy 
whereof IS hereunto anncxeil was pro\cdaiul 
legistercd before me, anil that adininistntioii 


of the property and credits of the said de. 
ceased, and m any way concerning his will. 


was granted to . the eseculoi iri 

the s.a)d will named jhe Inaing undertaken 
to administer the same, and to raakc a full 


and true inientory of the said property aiuj 
credits, and exhihit the «aiije ni this Court 
witliin six months from the date of tin-. 


grant, or within such further lime a» thi; 


Court may from tunc to time appoint, and aUc) 
to render to this Court a true account of th^ 
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2 Y 4 property niid credits within one year from. 

2S5 the same date or within such fui ther time as the 
Court may from time to time appoint ] 

See notes lo s 76 Prob and Adm Act 

Tlie court roaj exclude from probate a part of a 
will avhirh is not proved to have been prepared under 
instructions fiom the testator Ilormagji v Dhinji 
sJaiL 12 Bom L R 569 


255 And wherevei it shall appear to the 
Grant of letters of District Judge or Distnct 
admiB stration 10 be Delegate that letters of ad 

»d=r.,.loIC.o«, „f 

a person deceased with or without a copy of the 
will annexed should bo granted lie will grant 
the same under the seat of his Couit in manner 
folloaving — 

I Judge of the District of 

Form of such grant [or Delegate appointed for 

granting probate or letters of 

administration in (hoc tnsert the hmjts of the 

Deleqatce juusdiction)\ hereby make known 
that on the day of letters of 

admiiustratJon(witli oj without the will anneaed 
as the ease may be) of the pioperty and credits 
deceased wbe e 
granted to , the father (07 as the case 

may 6 e) of the deceased (he Iming undertaken 
to administer the same and to make a full and 
true invcntoiy of tl)o said propeity and credits 
and exhibit the same 111 this Court within six 
months from the dale of this grant or within 
such furtlier time as the Court may from time 
to time appoint and also to render to tins Court 
-« truo account of the said property and credits 
witinn one year from the same date or wiihm 
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SUCH further umt as the Comt inaj from time 
to time sppoijji j 

See s 77 Proh imJ A<}in Act 

258 C\er\ pcr&on to whom anj grant of 
]ettets of administration is 
b5D™° *"^* *' ° ” tommil’ed shall gno a bond 
to the Tndge of tlie District 
Court to oiisiiie f ir the henefit of the Judge for 
the time being, with one or more surety or 
finieiies engaging for the due collection getting 
111 and adininisteung the estate of the deceased 
winch liond shall he m such form as the Tudge 
ehall from time to tune bj any general oi 
special order diicct 

bee notest 18 78 Pn l> sod Adin \ct 

2S7 The Court may on applicatjon made- 
b^ petition and on being 
^nlisl.cd that the engagement 
of am such bond has not been 

kept 

and up m aucli terms as lo sccurit} or pro 
Mihng that tbe in incv recened bo paid into 
Court 01 otlicrniso as the Court ina\ think fit 
assign tin same (o«cmic jRrson his executors 
01 admnii'atraloi's 

u ho‘‘hall tlicrcuiv>n be entitled to sue on 
tbe ‘5,111 1 on 1 Ill Ills own name as if the s,ame 
bad Vnen oiiginalK giaento bun instead of to 
the Judee oNlu Couit and shall I e entitled to 
ricoiir then on as tnistei for all jiersina inter 
C'5ted the full amount rocoiorahle in n-sptet of 
am i retell thereof 

See -s 7^* I’wb nn 1 \dtn tct. 
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258 

261 


25s No probate of a mil sbnllbe gianted 

Time for grant oi wntil iftei tlie espintion of 
probate and adm seven clear cHj B 'iiicl no letters 
nistrat on 'idmiuistration shall be 

granted until after the e\pintion of fourteen 
olear (h) a from the dav of the testator or inte 
state s death 

See notee to e 80 Prob and \dm Act 
258. Every District Judge or Distiict 
Fii ng of or g.nal Delegate shall file and pre 
wills of which pro eerie all original wills of 

fon If”,"’I”''' »'■ '"“f® i 

nexed granted administration with the will 
annexed may be granted hj 
him among the lecords of his Court until some 
public registry for mils i$ established 

and the Local Goveininent shall inal e regu 
lations for the preeenation and inspection of 
the wills 80 filed as aforesaid 

See notes to s 81 Prob and Adm Act 
260. After any grant of probate oi letters 
of administration, no other 


Graatet of probate .i -' 

or admin strat on tllO person to whom the 

alone to sue &c same shall liavo been granted 
un aamerevo e shall have powoi to Bue or 
prosecute any suit or othciuise act as represen 
tatne of the deceased thioughout the province 
m which the same may ha\e been granted until 
such probate oi letters of administration shall 
have been recalled ox levol ed 
See e 82 Proh and Adm Act 


261. In anj case befoie the District Judge 
Procedure m which there is contention 


the proceedings shall take as 
nearly as mar be the foi m of 
a regular suit according to the proMsions of the 
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Code of Ci\ il Procecluie, m which the petitioner 
for prohite or lettora of'i<lministiation, ns the 
case may be shall l>e the plaintiff, and the 
person irlio may haie appeared as aforesaid to 
oppose the grant shall be the defendant. 

See notes to s S3, Prob an«I \tl«n \ct 

262. Wheie any probate is oi letters of 
p ^ adimmstration are reioked 

cutorTr'’adm'’ni<1ra payments bo>ui fide made 

tor before iirobate lo any’ eaeciitor or adtninis- 
trator under such probate or 
administration before the 
relocation there of shall notmthstanding such 
relocation bo a legal discharge to the person 
making the same 

and the executor or administrator who sliall 
Rijthi OI 8u h exe b®'® acted under any such 
cutor nr Admmt«tra reiokcd probate or adminis- 
tor to recoup himself tration may retain and reim¬ 
burse himself in respect of any payments made 
by him which tlie person to whom probate or 
letters of administration shall be .afterwards 
granted might hate lawfully made 
See s 84 Prob and Adm Act 

263. Every order made by a District 
Appeal' from .Tudgc bv Mttue of iho powers 

order' of District hereby conferred upon him, 
shall be eiihject to appeal to 
the Iligli Court under the rules contained in the 
Code of Ci\ d Procedure applicable to appeals 
See note-, to s 83. Prob an 1 Adm Act 

264. The High Court shall ha\e concur- 

Coicurrent juns rent JIlTOldiCtlOil With the Dis- 

diction of Hush (net Judge in the exercise of 
.all the powers hereby confer¬ 
red upon tlio District Judge 

See nite- to » ST, Prob and \d?n Act 
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PARI \XXII 


Of E\fcltors of toeip own rong 

265« A person who inteimeddles wjtl> the 

Executor of h s ®®****® of the deceased or does 
0 vn wrong mj Other act which helongs 

, to the office of executor while 

there is no rightful executor or 'idministntor in 
existence thereby males himself nu executor 
of nia own wiong 

Exte^ioitg — Ftt$t Inteiineddlmg with the 
goods of the deceased for the purpose of preserv 
ing them or pronding for his funeral or for 
the immediate necessities of his family or pro 
perty does not make in executor of bis own 
wrong 

Second ^Deiling in the ordinary course of 
business uith goods of the deceased received 
from another does not mal e an executor of his 
on n wrong 


nil sttaiions 

(a) A uses or gires iivav oi sells some of tlie 
goods of the deceased or talcs them to satisfy 
his omi debt or legacy or ntccites paymeat of 
the debts of the deceased He is au executor 
of Ins own wrong 

(l>) A hiving been appointed agent by the 
deceased in liis lifetime to collect hta debts and 
sell hiB goods continues to do so after he has 
become aware of hia death He is an executor 
Of his own wrong m respect of lets done after 
lio has become iware of the death of the deccas 
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(e) A as executor of the dcceTsecl, not zes, 

being such He is an csecutor of his own ^ ‘ 
Wrong 

This and the next section are not applicable to the 
Hindu Wills Act 

A applied for probate, B entered a careat, and a 
consent order uaa passed bj which pmbste «as to 
issue to A, and it nas declared that 1 as executrix 
was not entitled to a sum of money dne to the estate 
Before prohitc was issueil B, according to tlie terms 
of the comprormse, obtained pajment of this sum 
from tlie dethor In a suit by a creditor of the 
estate, held tliat B wss an executor de t^n tort and 
was properly jmned as a party. A'ar«rbin r Pettouji, 

21 D 400 

The person to whom an exernloi dr eon tort imkes 
oser propertT IS not placed m the poaitn n of such 
an executor, Pauli v 6<>np«i// Q 0 335 HtV v 
Curtia L n 1 E <1 fH» blit see William* \ Ileulfa, 

L U 0 C P 177, S^fc«^ 6>/fce*.L B 5 C P 113 

Hindus.— \s to whether there can he an ezccu« 
tinn de ton tot in respect o{ llmclu wills, see 
Jo'jeridromrttin \ Temfile, Z Ind Jnr N S 234, 
Suddiitook V lian thunders 17 C 620 

266. When a person has so acted as to 
Liabiht) < f excfii become an executor of Jus own 
tor <i til* ou« wrong, Iio is answenhJe to 
the rightful executor or ad- 
mmlstritor, or to any creditor or legatee of the 
deceased, to the extent of the assets which may 
ln\c como to his hands, after deducting pay¬ 
ments made to the rightful executor or admim’s- 
trafor, and payments made in a due course of 
.admiiiistratloti. 

Thehahihfyis as hiniteal by this section 
Co te T L. R 1C £(] 53J, lUU r Curler 

U H 1 n.i 00 
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PART xwirr 

Of the Powers of an Etecutor or 
Administrator 

267. An executor oi admmistratoi has the 
In of o.n, 

cs of act o su of all causes of action tuat 
vv g deceased sur\ive the deceased and to 
and ^ rents due at all jents diie to 

him at the time of hia death 
as the deceased had when living 
See a 88 Proh and Adm Act 
268 All demands ^vhat8oe^er and aU 

Demands and lights to prosecuteordefend 
r ghts ot act on of o any action or special proceed 
X";; ■» favour of or 

exec or or adm ns against a peiBon at the time 
* ^*0 of hi3 decease suivivetoand 

against his executors or admimatratora except 
causes of action for defamation assault as de 
fined 111 the Indian Penal Ckide oi other per 
sonal injuries not causing the deTth of the 
party and except also cases where nfter the 
death of the party the relief sought could not 
he enjoyed or granting it would he nugatorj 
Illustrations 

(fl^ A collision takes place on i railwaj m 
consequence of some neglect oi default of the 
olfcials and a passenger IS severely hurt but 
not so as to cause death He afterwards dies 
without haling brought anj action The cause 
of action does not Burvi\e 

(h) A sues for duorce A dies The cause 
of action does not surviie to his representatne 
See notes to 8 89 Piob and Adm Act 
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268. An cxecntor or admmutrator lias 
Power of executor powcr to dispoas of the pro 
or ad^Mistrator to pertv o£ tho ileocased either 
'"paseof iroperti ^hoHj Or 111 p-lft, in SUCU 
nianncras he may think fit 

lllustrattons 

(a) The deceased Jna made a specific be¬ 
quest of part of Ills properly The executor 
not InTing assented to the bequest, sells the 
Subject of It The sale is \nlid 

(f)) The executor in tho exercise of his 
discretion mortgages a part of the immoveable 
estate of the deceased 1 he mortgage is n a!id 

Cf e 90 Prob ami Adm Act 

here an adm'straior professes to comey all the 
i-ifiht title and inteteat of the deceased in a propcitj 
the purchaser ficta all the righls iho de< eased netunllt 
had eaen llmuch the letters of administration were 
in rpspeci of the deceased is tiustee ot that jirojioity, 
De Silia \ D 5 Horn L 11 7S4 A grantee under 
6 JSi ln» not the powers under ibis section, tb 

270. If an executor or adimmstrator pur 

chases either dircctlj or in 
ci.w7rr7dw„,s?r' directh. anj part of the pro 
ror of deceived s jwrtj of the deceased the sale 
property aoidaWc at the instance of 

ai)j oilier person iiitcrpstcd in the propert) 
sold. 

See noies lo s 91, Prob and 4dm \ct 

271. When there are seaenl executors or 

,( „^r.l lllo ro«cre of 

MCfutors or »dm)- maa, m the absenco of any 
nisimors exercise direction to the lontran Iks 
sbie b> one rsprci>.cd ba .any one of them 

trho has proied the will or taken out adminis¬ 
tration 
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271 Jllustiattons 

274 ('i) One of eeveral eiecutois Ins powei to 

releise t debt doe to the deceased 

(5) One Ins poorer to sunenderale'ise 

(c) One has power to sell the propeity of the 
deceased moxeable or immoveable 

(d) One Ins power to assent to a legacv 

(e) One has power to endoise a promissory 
note payable to the deceased 

(f) The will appoints A B C and D to he 
e\ec«tors and directs that two of them shall 
be a quoium No act can be done b\ a single 
executor 


See notes to 8 92 Prib and Adm \ct 


272 Upon the death of one or moie of 
s rv v*i of po vers Several executors or admiiiis 


1 deaUi of one of trafors all the powers of the 
d'mu*»tr*ators*^’office become vested in the 
6 ur\ i\ ors or sun iv or 


See notes to 8 93 I rob and \clm Act 

273. The administrator of effects unad- 
of idm t ministered has with respect to 


Pon .. - 
strator of ... 


such effects the same povvei^ 
as the original eiecutor or ad 


See notes to s 9-1 Trob and Adni Act 


Powers of \dmin V 274. Amdministrator, 
l^^ater dur ng n aor during minoritv has all the 
‘ ^ powers of an ordimrv adraini 

strator ' 

Sees O') Prob and Adm \ct 
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27S, When probate or letters of'idmims 
Pover>ofnar ed tratioii little been f^raiited to to 
n n s 1 mimed wotii'in she has all 
* the powers of in ordvnarj 

executor or idniimstntor 

''ee coles t % OG Prob an I \dtn Act 


PAUT \\\IV 

Of the Duties of \s Ekccutor or 
ADJirNlSTPATOR 

276. It IS the duly of nn executor to 
perform the funeral of the 
''fun*’ deceased m ftinmnor suitable 
to ) IS condition if ho h is left 
properly sufficient for the | urpose 
S^e notes to s 0” I rob aol \0cn \ct 


277 (I) An exccutoi or iidmmistntor 
shall wiihmsix months from 
a^o'nt ^ gnnt of probate or letters 

of ftdminictrition or mthm 
such further time istUoCoirt wliicii gnntod 
tho probate or letters inai from timo to time 
appoint exhibit in thit Courtnn inventory con 
tainmc; a full ftn<l true <?«limite of all the 
] ropertj in ivos^cosion and nil the credits and 
also all t) 0 debts 1 \ mj jierson to which 

tho oxocutor or ndmiDjstmtor is entitled m that 
character 


and shall in hko tmnnor mthin onojear 
fiom tho grant or mtl in « icli furtl cr timo ns 
tho s"\ul (^urt maj from li ne to time appoint 
exhibit an account of the estate sboniag the 
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assets which have come to his hands, and the 
manner in which they hav e been apphed or 
disposed of 

(2) The High Court may from time to time 
prescribe the form in which an inientory or 
account under this section js to be exhibited 

(3) If an executor or ndmmistrrlor, on being 
leqiiired by the Court to exhibit an inventory 
or account under this section, intentionally 
omits to comply with the requisition, ho shall he 
deemed to have committed an offence under 
section 176 of the Indian Penal Code 

^4) The eshihition of an intentionally falso 
inventory or account under this section shall be 
deemed to be an ofifence under section 193 of 
that Code 


See notes to e 98, Prob and Acim Act 


277a. In all cases whore a grant has 
ttiado of prolate or 
propercj in t n > letters Of auniioistration in* 
p«rt of Hriti*h in* tended to have effect through- 
la III cer am cases whole of British India, 

the exccutoi, oi administrator uhall included iQ 
the inventory of the eftects of the deceased all 
his moveable or immoveable property situate in 
British India, and the value of such property 
aituato in each Province shall bo sojarately 
stated in such inventory, and tho probate or 
letters of administration slmll be chargeable 
with a fee corresponding tothocntiio niiiount 
01 value of tlie property afibeted thereby where¬ 
soever Bitualo withm British India.” 


See notes to s 09, Prob and Adin Act 
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278. The executor or ndmmistr'itor shall 
As to prcperly of collect, WltJl ^G^SCnabI6 dill 
and debts owing; to gcnco tho propert} of the 
deceased, nnd the debts that 
’’’ere duo to him at the time of his dc-\th 
See notes to s 100 Prob and Adm Act 


279. FuQQrnl expenses to a reasonable 
amount according to the do 

wJSSVrt!?' * ■' “<> q>'>'i*y o' ‘I's 

cd and death bed charges 
including fees for medical aitcndaneo and 
board and lodging for one month pie\iousto 
hi8 death are to bo paid before all debts 
See s 101 Prob cod \dm Act 


280. Lho expenses ol obtaining probate 
or Icltcro ofadminrnistralion 
Expenses to begad including tbo cosls incurrpd 
jenseV'**^ ** foror in rcspcct of aDj judicial 
proceedings that Tnaj be uocos 
siry for adimnsterjng ihe estate arc to bo paid 
next alter tho funeral txpenses and dcatli bed 
charges 

See notes to s 102 I’rob and Vdm \ct v 


281. ages duo for scrajces rendered to 
wilhm three 

senices to be i ext months next preceding his 
Sett*'"** death b% nnj labourer artisan 

or domestic «crrant are next 
to be paid and then tic other debts of the 
dcccvsed 

See notes to » 103 Prob acd \din \ci 
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282. Savoas aforesaid, no creditor is to have 
& right of priority over an- 
Sive as aforesaid other, bv reason that his debt 

all debts to be paid , , _ 

equally and rateabiy IS secured bj an instruDieni 
order seal or on any other 

account 

But the executoi or admmistator shall pay all 
such debts as he knows of, including his own, 
equally and rateabiy, as far as the assets of the 
deceased will extend 

See notes to 3 101, Piob and Atlm Act 

283. If the domicile of the deceased was 
not in British India, the 

vtfbiE pr'„°p”.y"t° of mOVMblo 

pajment of debts property to the payment ot 
m*Bmi 8 t‘‘nidi!i* regulated by 

the law of “ British India” 


284. No Creditor who has received pay- 
Cieditor aid jo nieut of ft part of his debt by 
part under *muioj Virtue of the last piecedlDg 
283 to bring my- section shall be entitled to 

nient into account be i _ , r .l, 

fore sharing in prer share in the proceeds of the 
c«ds of immoveable immoveablc estate of the de- 
p opertj ceased unless he brings such 

payment into account foi the benefit of the 
other creditors 


A dies, Kavmg his domicilo in a country 
wliere instruments under seftl haie priority over 
instruments not under seal, leaving moveable 
property to the value of 5 000 rupees and 
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iinrnoteibJo proportv to the mho of 10,000 
nipoes, »lebts on instruments under senl to the 
amount of 10 000 rupees, nntl debts on instru* 
ments not under seal to tho same amount 
The creditors holding instruments under seal 
receno half of tlieiP debts Out of the proceeds 
of the ii) 0 \, cable estate The proceeds of the 
immoveable ostato are to bo applied m pay¬ 
ment of the debts on msJrumenls not under 
seal until cne-bnlf of such debts has been dis¬ 
charged This will leue 5,000 rupees, which 
are to be distributed i -tcabl) amongst all tlio 
creduois without distinction in proportion to 
the amount which ma\ remain due to them 


Dl.lt« (U b(. pAKd 
btffufC t'*e!iciea 


285. Debts of over^ 
dcsciiption must bo paid bo> 
tore nn> l^gnc; 


See uotew to s 10 ", Prob nud Adm Act 


286. If tl 0 estate of (he deceased is sub- 
C*c utsr c-r Mm ""3 OOQtiDgent habl- 

ficiratcr iifj bound Iiljes «n executor or admis- 
»; 'ndSn,""''" I"'™ ■’ ''“ra-i to 1,1V aoj 

legiev without a suflicicnt in- 
domnil} to meet the Iinbilitips whenover thei 
Uia\ become duo 

See notes to «• U'j Prob end Adm Act 


287. If the n«-cu, after ]uvmc.nt of debts 
ncvussara oxisoQ-es and spo- 

rMlegicie"'* cific kgncies, are not sutlicient 
to pav nil the general legacies 
in fill), t)jo bitter slmiJ ibate or Ik‘ diminished 
in CK}«al pro|'Ort:ons 
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287 

to 

290 


and the executor has no right to pay one 
Executor not to pay legatee m preference to an 
one legatee n pre Other Dor to retain any 
ference to another money on ncCOUDt of a legacy 
to himself or to any person for whom he is i 
trustee 

See notes to 8 107 Prob anclAdm Act 


2884 YVhexo there is a specific legact anrl 
Non abatement of Sllftcient for 

spec fic legacy when tho payment of debts and 
pay'debts"^'^ Decessiry expenses the thing 

specified must be delivered 
to the legatee without any abatement 
See E 108 Prob and Vloi Act 
289# ^here there is a domonstiatno 
legacy and the assets are 
monsirie “e'^*'eeai:y Sufficient for tho payment of 
when asseta gull debts ftod neccssaiy expenses 
liSfn=S.. 5 ;i has a rrereronlial 

»es claim for pay ment of his lega 

cy out of tl e fund from whicli 
the legacy is directed to be p ud until such fund 
IS exhausted and jf iftei tho fund is exhaust 
ed part of the legacy still remains unpaid ho 
IS entitled to rank for the remainder against 
the geneial assets as for a legacy of the nmount 
of such unpaid romnmdcr 

Sen notes to B 109 Prob and Adm Act 
290. If the assets aro not suffici nt to 
nnsner tho debts and tl e 

shall bo made from the latter 
rateably in proportion to their respoctiro 
amounts 
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IllHstraU<y>t 

A h« taque..hed to P « 

^alued at 500 rupees 'xnd to ^ „ to sell 

U 1 000 rupees 1 1 . found nocessarj 
nil the effects of the testito , rupee'' 

after .nent of deWa are B 

Of this sum rupees ool O'* 
and rupees (jGG 10 8 to O 

Seenote. to. 110 Prob aalAHn Ac 

^o;j'"?p;;5:^e ft 
geaer'%1 legacies 

be. t. to. Ill P™' "i' 


PART \XX^ 

Ot Tlir txrCOTOIlS AsSEbT TO A LFOACI 

292 T1 e assent of the 
. executor is necessary to com 
,ile^ pMi. i legatees title to his 

legncj 

/f/««frofioits 

t,.! A l.\ hi. bill bcntieatlsloBhtsGotem 
toonl I wor bliicb M m d«P<i.ft "‘ftl' I'll 
"t Uto Bank lias no authoriU to dolt 

c r thoVctitft.e. nor B a riRlft to taVo ,tos.oa 
ston of tl.om ntthoul Iho a«ent of the ere- 
cutor 
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307 


Assent shall be implied if in his mapner 
Impi ed e»t idmmistermg the property 

he does any act which i« re 
ferable to his character of legatee nncl is not 
referable to his character of executor 


Illustration 

An executor takes the rent of n house orthe 
interest of Goaernment securities bequeathed 
to him and applies it to his own use This is 
assent 


See s 115 Piob and Adm Art 


Effect of executor» 
assent 


296. The assent of the 
executor to a legaoa gives 
effect to It from the death of 
the test itor 


Illustrations 


{a) A legatee eells his legacy before it is 
assented to by the executor The executors 
subsequent assent operates for the benefit of the 
purchaser and completes hn title to the legacy 


(6) A bequeaths 1 000 rupees to B with 
interest from his death Iho executor does not 
assent to his legaty until tho expiration of a 
jear from As death f{ is entitled to interest 
from tho death of Aja 

Sees lie Probj 8^ Adm Act 


297. An executor is not bound to pa^ or 
. deliver nny leeacy until the 

expiration of ono year from tho 
testator s death 
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lllmlrulion 2 V 7 

to 

A b} his will directs his legacies to ho pvd 
Within SIX months after his death The exe* 
cutor js not hound to pay thorn before the 
expiration of a 3 Car 

See notes to >. 117, Prob and Adin Act 


PART XXXVi. 

Of the Pn^mest ami ArroitTiONsiFAT of 

A^^UlTIES 


298. here iin annuity is gnoii b^ tho 
%mU, an<i no time is fixed 
Coinmei cemtxit rtf /or its cornmoocoment it shall 
*mef 3 «d by ” > 11 "* CO nmence from the testator’s 
death, and the first payment 
siinli he at tho otpimtion of a 3 oar next 

after lint o'enl 

bte » 11 &, I’rol) nnd \din Act 


299 Wiicrc ihero is a direction th it ihe 
When annurtj U» ^ P^'d (JUartorh 

be pail q.iarterl> Or lUOnthll, tllO first paV mcnt 

faUs ‘‘**’**^ 

first quarter or first month as 
the case m 13 be, after the testators dcnih , and 
slnll, if tlio executor think fit. Iki paid «Jion due 
but tho executor shall not bo Imiind to jia\ it. 
till tla <.nd oftho \eir 

See s 119, Prob and Adin AcL 
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305 

to 

307 


thereof as is not at the time oi the testators 
decease invested in such securities as the High 
Court inay for the time being regard as good 
securities shall be converted into monej and 
invested m such securities 


30G. Where the testator has bequeathed 
the residue of hts estate to a 
s due'^^^bequeat^'^ person for life witli a direc 
forhfe with direc tion tint it shall be invested 
c fied^secuMea*^ ceitain specified seciinties 
so much of the estate as is not 
at the time of his death invested in securities 
of tlio specified kind shall be conveited into 
money and invosted in su h securities 


hee B 135 Prob an 1 \<]m Act 


307. buch conveisioD and investment as 
are contemplated by the two 

Time and manner ] pfOCedinff SCCtlOns sliflH 
of conters on ana . ^ " i i _ 

insestment bc Ilia *e at such tiinM and m 

such inaunor is the oxecutoi 
shall in his discretion think fit 

ana until such conversion and investment 
shall bo coiniilotod the person 
ui would be for the time 

being entitled to the loconio 
of the fund when so invested shall receive in 
tcrost at tlio rato of four por cent por annum 
upon tt e market value (to bo computed as of 
tho data of tho testators death) of sucli pnit ot 
the land as shall not yet imvo boon so invest 
cd 


Sees 130 Pfob nod Acim Act 
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308. here In the terms of a bequest saos 

Procedure Vl ere legatee IS entitlcfl to the 

ID nor entiled to immt dinte p 1} tnont Or pO^sGS 
jnmedate jJ,p taonc^ or thing 

que«t, a d no d re l)eqiieath“d but IS s iiiinor 
t □ to pay to peraon there IS no direct OU ill 

on hi-! bel all ... 

the will to p-ix It to noN per 
«on on his hoi nlf the cseciitor or i diniD stiator 
slnll psj or dolner the s^xiiio into the Court ot 
the IJistrict Judge l»j whom or b} \\hosD 
D strict Dclogntt the probsto nns or letters 
of'idinmistrstion with tl c will nnne*c(l were 
gnnlcd to the iccount of tfe kgotto unk«s 
the legatee Ic a w «rd ol the Court of arils 
and if til IcgiHo Im. h xiard of tl e Court of 
^^ar^ls the Icgacv shall Ik. pmlintoil itCoiit 
to Ills account 

and such paimcnt into the Court of the 
District Judge or into the Court of Wards as 
tliG c so innj l»o, «lidl be a sufiicicnt di«ch irgo 
for tno iiiont) so juid 

and such tnonc^ when pud in si all Ic in 
M-sted in the purcl aso ofOovirnu «.nf « ctiritio» 
wlich «ilh tl 0 inttrisi th ix-on sh .11 I o irars 
ferred or paid to tl o | rson snlitl d tl tri-to or 
olhonvise npjilitil tor Ins benefit as liio Judge 
or the Court of Wnids ns the i.aso iua\ be 
luA) direct 

&eR 12" Inb an I \ Im \ct 
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PAUl WVVIII 

Of tue Produce a\d Interest oi Legvcien. 

309. Tlie legntee of o 
Lej,afe s I lie lo <tnecl^^o lefficv 13 entitled to 
fTgac^ * ° »pe «'c clcir produce thereof if 

*in^ from the testator ■« deith 

Pxcepfion —A specific bequest contingent 
in Its terms does not comprise the produce of 
the legacy between tlic deith of the testator 
and tlie \estin^ oJtlioIegic) The clear pro 
duco of it foinid pirt ot the residue of the 
testators Ost'‘to 

lllitslrutions 

(u) A bequeaths his flock of sheep to B 
Between the death of A and dehierv b} his 
e\eciitoi tlie sheep are shorn or some ol the 
ewes produce lambs The wool and Lambs rre 
tl e property ol B 

(6) A bequeatlis Ins GoieromeQt securities 
to 1 j but posCjiones the <ieli\ery of them till the 
tleath of C Ihe interest which fulls due bet 
ween the deatli of A and the death ot C belongs 
to B and must unless he is a minor be paid to 
liim as it IS tccened 

(c) I he testator be<|ueatli5, all his four per 
cent Goiernment promissory notes to A wlien 
he shall coinploto the age of 18 A it It. com 
pleto thw ago is entitled to receive the notes 
liut the interest ulni.li accrues in respect of 
them betwten the testators doatti nml As 
completing 18 forms p»rt of the residue 

Nee 8 128 Prol» autl \«lm \rt 
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sSOD 


PAUT WWIII 


Of the Produce avd Inteucst oi Leovcics 


Legatee s t lie to 
produce of «pc fic 


809i The legitee of ft 
specific 'eg'\cy is entitled to 
tiie clear produce thereof if 
any fro n the testator's death 


Fcbccpfion —A specido bequest contingent 
in its terms does not comprise tlio produce of 
the legacy bUweon the devth of the testator 
and the veatin^ oftlolegicy The clear pro 
duce of it forms part of the residue of the 
testator 8 estate 


lUu$ti utions 

(({) Aloqueaths Ins flock of sheep to B 
Between tho death ol A nnd deliien by Ins 
executor the aheep are s! orn or some ol tho 
ewes pioduce lambs The wool and lambs are 
tl e property ol B 

(fi) A beqvievtUa lua Govorument socuntios 
to B but postiwncs the tlelivery of them till tho 
death of C I ho iniorest winch falls due bet 
ween the dentil ol A an I tlie death ot C belongs 
to B and nni«!t unless lie is a minor bo paid to 
him as it IS iccencd 

{c) 1 ho testator be (ueaths ill his four per 

cent Government promissory notes to A when 
he shall coinpleto the age of 18 A it lie com 
jilcto that nge is entitled to rocone ti o notes 
out tho inUrest wfncii nccruts in respect of 
them bolwton the tostutnrs doatli and As 
completing 18 forma pirt of the residuo 
Ve s 1J8 Prob and \ Im Vrt 
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310. The legiteo under a general reai 
diiar^ bequeat is entitled to 
fee^tuie'^w^ rt^ifce producc of the residuary 

of residuary ?und' fund Irom tho testatoi’s death 
Exception —A general residuary boguost, 
contingent ID its terms does not comprise the 
income whicli may accrue upon tho fund be 
(pieitlied between the death ot the testator and 
the \esting ol tlie legacy Such income goes 
as undisposed of 

liliitlr 


(<ti The testator bequeath*? the residue of 
his property to A. a minor to bo paid to him 
wlicn be shall complete the age ol 18 Tho 
income from the testator’s doatJi belongs to A 
(h) Tho tostatoi bcquoiths tiio residue of 
his propert) to A when he shall complete the 
ago of 18 A d lie complete that age, is enti¬ 
tled to rocciio tlie residue The income which 
has ai’cructl in rcsjieci of it since the testator's 
th.-ilh goes as JJJJiJjs^AOsed />f 
Ncs 123, Plob ftiid A Im V<t 


311. Where no tiniw has beun fixed for 
I the pi\ inotit of a gcn<'nil h*- 

iimeintoiost bogms to run 
meiM of Eeiienl lo troiii tho oxpiralion of ono 
io-irfrvin the tesmtor's death. 


I'eifntuiii* —(I) Wiiere the hgic\ is |m? 
quoathed lU «‘li'-l \c(ion ol a ilcbt interest runs 
fioiii the <1' .ith of tho tcHlator 

<i Where the tesivor was A juirent or a 
mo-e remoto unc- sior of ili«» legatee, or has put 
himself in tlio \'’a«5 of n parent of tho legatee, 
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the le^ic> haf! be-ir lateiest fioni the deatl of 
the testator 


(3j Inhere a sum is bequeathed to a iiimor 
with T, direction to pay foi his maintenance out 
of it mteiest IS pay ible from the death ot the 
testatoi 


See 1 otea to 8 130 Prob and Adm \ct 

312. W1 ere i time his been fixed for the 
payuiont of a geneial legac) 
interest begins to run from 
the tin e «o fixed I he jntei- 
est up to such time forms part of the residue of 
the testators estate 


Lxc€pt%on —Where the testator was a paient 
01 a more remote ancestor of the legatee oi ha-i 
put himself in the place of a parent of tie 
legatee and tho legatee is n minor the legao_y 
shall boar inteiest trom tho deat) of the testator, 
unless a specific sum is given by the will for 
maintenance 


Seeiotescos 13I Prob and Adm Act 

313. Tho rate of in 
Rate of interest teiest sha^j be four per cent 
per annum 

See notes to s 13^ Piob and Adni \ct 


3l4. No inforchifc is payable on the airoars 
, of an aaniutj withm the first 

\o 1 le e-t jio jjiQ dejitl, of the 

f testitor Uthoiigh a f oriod 
0 irbor tl an tho expiration of 
that jMte may Itavo been hx<d by tlio wilt for 
making llio first payment of the annuity 
See a 133 I rob at I tdii Act 


arrears cl n 
w Ih n first )' 
ter testators i 
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315. Where o, sum of inonev is diicctod 
to (jciniestcd to produce nfl 
>0 ' °t d^r interest is pi)able 

produce annu 15 OH it Ironi tlio death of the 
test ilor 

bee 6 I "ii Prob an I Vdm \( t 


PATH \\\I\ 

Of the REtUMHNG oi Lro^ciEs 

316. When in executor h%s pud ^ legacv 

umler the* order of i Judge 
Refund of legacy he 1 $ entitled to call upon tlie 
order**"**' * I igitec to r( fund in tlicevont 

of the n-'sets pro\ mg insulh 
cient to pM 'll! the legacies 

n tost s 13) Pmb ml \dm Vet 

317. \Men m executor liis loluntarili 

pud a lei, ici lie cannot call 
\-oiui tinh' upon a legatee to rofunii in 

fjr eitnt of lit as eis proi 
mg insiiiriciont to pi\ all tlio legici > 
bees Hti I’rnI an I \ lin \ct 

31S. \M)en the time prescribed l>\ tlie 
will for the |*erforinatico of a 
^^Refund^ w^n^nilition Iiasclipscd will out 
du?on p*Vonn"n'ce tho condition liaxinghein per 
ofcrdtoi « th «j formtd and the < \eciitor jias 
underslx!"iPn",a'|'^ tin rcUltOn willlOUl fnnl ilis 
trihiitc 1 tic i-ssvts , in such 
CISC if furthirtmi liis Utn al'owcd under 
the 121th section for lli |*erfonnanec of tie 
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condition, and the condition has been performed 
accordinEfl} the legacy cinnot bo cKinu'd from 
the executor, but those to wiiom he has paid it 
are liable to refund the amount 
Sec 6 137, Prob and Adm Act 
319, When the executor has paid away 
the assets in lecncics, and he 
» Mtorward, obl.f;od to d„- 
retund in proper charge a debt of which he haa 
no pievious notice, lie is en¬ 
titled to call u{)on etch legafeo to refund in 
propoifion 

Sees 138, Pjob end A<lm Act 


320. Whore an executor 01 ndmiDiatrator 
_ has giv» n such notices ns « ould 

I'wn Ri'en lij tho HigU 
Court in an ndministration suit 
for creditors and others to send in to ium their 
claims against tho estate of the deceased, he 
shall, at the expiration of tim tune therein 
named for sending 10 chums, bo nt liberty to 
distribute the assets, or any pait thereof, in 
discharge of such lawful claims as he knows of, 
and shall not bo liable for tho assets so distri¬ 
buted to any pe'^on of whoso claim ho shall 
not have had notico at tho tinio of such distri¬ 
bution , 

but nothing lierein confainod shall proju- 
Creditor ma> foi- dice tho right of any creditor 
lowa»s«ts oi claimant to follow the 

.assets, or any part tboreof, in tho hands of tho 
persons who inaj have reccivod the saino res 
poctivoly, 

.Sre e 139. Prob and Adiii Act 
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321 A croditoi «ho has not received 

pajment of his debt tnaj call 
Cred t r may call upon a legatee wlio has re 
fund '^^*'** celled pajoient othishgac) 

to refund whether the assets 
of the testator s estate wero or were not suffi 
cient at the time of his doath lo paj both debts 
and let^scies, and whether tho jia^moot of 
tliolegac> bj the exec itor was loliintarj or not 
See 8 140 Prob ami \dm \ct 

322 If the assets ueio sufficient to satis 

f) all tJie Jogacies nt the tnne 
When legatee not tJj 0 testators death a lo 
sali’ified or compell ill. j 

ed to rotund u .der g'tteu u ho h IS not recoil ed 
•ecton sat cannot pa^ luent of lus icgaC} Or who 
full el refund*'^ ' '‘'‘sh cn compelled to refund 

undci the list picctding 80C 
lion cmnot oblit,t one who has rccoiied pa\ 
mont in full to refuntl whether tho legic) 
Mtio paid to liiiu with or without suit although 
the a<>isots luio subsejuentl} become dchcicnt 
11 tlio wasting o( the « xocutor 

Ve notes to 8 141 l*rob an I \<liu Act 

323 II the OSS tswcrc not sufficient to 

« itiafi nil I lie legacies at tho 
\\l«n un«ati»fpd tun of the testators death 
pSSi ■> "ho '•o? not ro 

executor ifsoUent CCIli.d p\l inent of lllS legaCl 
uMi«t Ik fort he can call on n 
s-itiifiiHl Icgati*. to nfiind first | roeeed agiin«t 
tlio executor if Ik isvoKtnt Imt if tho exs 
cutnr IS insoUonl or not hallo lo |)a\ the 
uneituhtd legattv tan olhgo each satisfied 
Icgiitt to refund in pro|X>rtion 
‘kc- Pnb and Adm \ft 
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324 The refunding of one legatee to 
another shall not exceed the 
Lin-it^to refuodmg sum i,y wliich the satisfied 
other* legac)' ought to hav e b“en 

reduced if the estate had been 
pioperly administered 

Jllustt attoii 


A has bequeathed 240 rupees to B, 480 rupees 
to C and 720 lupees to D The assets aie 
onl) 1 200 lupccs, and if properly adinmis- 
terod would give 200 rupees to B 400 rupees 
to C. and 600 rupees to]) C and D hate 
been paid their legacies id full, leaving nothing 
to B B can oblige C to .elund 80 rupees, and 
D to refund 120 rupees 

bee e 143, Prob and Adm Act 


Reruidinj; to be 
without iiueresi 


326 'the refunding shall, 
in all casus bo ivithout in¬ 
terest 


Sees 144, Prob and Adm Act 


326 The surplus or losiduo of the de- 
ciased’s properu, after pay* 

"f 

to rcsiduiry ic- shall he paid to the residuary 
legatee when any has been 
nppoiutod bj the will 

Sees 145, Prob and Adni Act 
326 A^^ to a person not iia\ing Ins 
dotiiicilo m Biitisli India has 
died lc.a\ing assets both in 
British India and in tlio 
counti) m winch he lind Ins 
doiiiicilo a) of his 

f / 


I ransfer of assets 
fiom British India 
^o executor cr ad 

S i n I s t r -Iter in 
'iiatr> cf dnmicjte 
lor distribution 
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and theie have been a grant of proba*<J or 
5tters ol ulininistration in l^itish Jndi i ml)) 
aspect to the asseta there and a grant of 
dininistrat on in iho country of domicile with 
Bspect to tho nasets m that country, 

tiio executor or administrator as tho ci»o 
111 be jn British India after hiving gnen 
ucli notices as arc mentioned m section 320 
nd after lia\mg discharged at tho expiration 
f the time therem named such law fiil claims 
A he knows of 

mn}, instead of himself distributing an^ 
urplus or residue of the deeeascils propertj to 
leisoQs residing out ot British India who are 
ntitlcd thereto transfer avith the consent 
f ilio oxecutoi or administrator as the case 
iia} bo in tlie country ol domicile tho surplus 
r residue to liitii tor <iistribuiion to those 
lorsons 

See 8 145 V Pruli aed Adm \ct 


PABt \L 

Ol TUI LlAIlJllTt OI AN EXECUTon OP 
Aoministratou lull Devastation 

327. When nn eaetuior or aiiministrator 
mi« ipplies the ^vtato ol iIr 
I» jlliij of e»e diceasid or subjects it lo loss 
ri^fJf"mau*n* diiiiigo he IS liable to 

make go^ tho loss or damage 


so o<N vsjoaul 
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324 The refnndmg of one legatee to 
another shall not exceed the 
Limit to refunding fvhich the 

ot ane legatee to an- , ■’ i . ^ i i 

other legacj Ought to have b“en 

r^Hced \f the estate had been 
pioperiy adtwmstered 

Jllvsfrafion 

A has bequeathed 240 rupees to B, 480 rupees 
to C, and 720 lupees to D The assets are 
only 1 200 lupees, and if properly admmis 
tered o ould give 200 rupees to 6 400 rupees 
to C; and 600 rupees to J? C and D have 
been paid their legacies in full, leaving nothing 
to B B cm oblige C to jefund SO rupees, and 
D to refund 120 rupees 

See 8 143, Prob ado Adm Act 
Of j ^ 325 The refunding shall. 

Refill dine to b« n , ^ 

Without interest «ases be Without in* 

terest 

See e 144, ProVi and Adm Act 


326 The surplus or residue ot the de* 
o!!>secl» prope>tj after pajf- 
psyrient, to be paid medl of ot-bis and lugacies 
to residuary )e shall be paid to the residuaiy 
legatee when any has been 
appointed by the will 

Sees 145 . 1 ’rol) and Adm Act 


328A.j^.^A^’hcie .v ^terson not having Ins 
* domicile m Biitjah India hai 

r.onMIsll'teta ’““"’"S 

1.0 executor or ad Blitisli India and id the 
tj» I n I » t pier In countiy m which he bail lag 
for'disUibutio'rT”*^’** domicile At tho tlllie of !h3 


death, 
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and theie h-ive been a j;rAnt of probito or 
letters of administration in Biitisli Indi i witli ‘ 

respect to the assets there and a j'rant of 
adinini«tiat on in the country of domicile wilfi 
respect to the assets m that country 

tho executor or administrator as tli' o !<•' 
inn bo in British India after h iMn^' 
such notices as are mentioned in ft<ftiori 'lUf 
and after liaxing dischargi d at tl»o f^furatiofi 
of the time thtrtm named such laufiil riaims 
as lie Knows of 

ma) instead of himself dirtributjfi^ ao) 
ijrpliis or residue of the dec* »» ds yrofxity U/ 
aeisoQs residing oiit of British India wl o irro 
intilled tliereto transfer with the ri' 

}f tho oxecutoi or administrator ai tb' 
iia\ bo in tlie country of do nail > t],f >iv n 

)r residue to linn lor disirilmtjon Ut t//A^ 
persons 

Sees Hj \ I’r>ti on I Alin 


PAUI 

Ot Tilt LiAMiin f>Y i.*i yzY/’i'/Y f/y 

AiiMiMsTfATor ifi 
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Illusti atwns 
(d) Mio executo) pys out of the estate 
iintoundocl claim He !> liiblc to in-xke 
the loss 

(i) I'hedecetsad }i\d a i'thia.bh le 

newable l>y notice «Jucli the oxeciitoi neglects 
to give 'll the piopei 'imo The executor JS 
li'ilile to make gooil the loss 

(c) Ih-^ dece ised Ii id a lease of less \nluc 
tlnn the loot pay iWc foi it but tennin iWe 
on notice at a pirticular time Ihe executor 
neglocts to giie tho notice Be is haW '® 
make good the loss 

Seeiintesti s lib Pi >!> and Atlm Act 
328 When an ux cutoj or administraior 
occasions a loss to the estate 
b> neslemng to get .n ™ 
for negic.t to g«t part ot tin property of tne 
P"® deceased I e is li ihl© to ni-ike 
good the amount 

lUusti ftions 

(<i) The oxeciitor at>soluto!y releases a debt 
<lu 0 to the dfceascd from a solvent peison or 
compounds with a debloi who is iiblc to pi) 
in full I he executor is liable to make go”” 
tho amount 

(b) The evccutor neglects to sue for a debt 
nil tho dch‘or IS able to pie id the Act lor th*- 
limitation of suits, and tho debt ;s thereby lO’t 
to the cstnte 1 he exccutoi jg liable to make 
good tho amount 

^ce 11 ' Im tf a 147, Piob ami \diii Act 
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to 

JIlSCELLANEOUS 332 

329 Slumps iwfl Fees [Jispe/tled by 
Alt Vir oflS’iO'\ 

830 Saving us (u Admtui^lf utoi Oe 
net id [Jiepealed 6 v Act AA/K oj /s 67 ] 

331 llio pro\i<5 ons of tins Act shall not 

ippl) to or testa 

Sureeasion JO pro nicnlart succession to tin 

nertj of Hindus • , it j 

&e and certain i»ro(ieri\ of an) llindii «la- 
wiiia intestaciea liojmtian Of Biultllnst, noi 

affected*■•'0' ‘PP^y If* "'Oy "’ll 
made or ant intcstact occur- 
inR before tho first d of Janu »>} 18t)G 

Tho 4tli section «hafl not uppi) to iin) in ii 
rnco contiactf'd boforo the saim il v\ 

Hindus Inclixlr Inins mill Sii'e hnt u( t ihndu 
conteris to ( Iirintinintn I f v ]>i in fa '/i <ri i 
II 4 CC T,]n% s„/,j(, v cO Dtgree i 
Tacotfi 19 U 783 , 7 afb/i»t \ Wm^f tl» CbP Nmh*« 

Pdf.iv CifiAniifi 12 C I J 4,U 

332 The Goternor (.icncnil nf Indii in 

lott-er of G lern Council si ill fioin I imi to 
orGtneral in tmic ln\e |iower In iin order 
Ccmncil to raeinpt either rctrosiiccln tU troin 
tribe in ibiuh 'h jussing ol tins Aci or 
India frc-111 riiera })rOS]>CCtnclt tO UXbUipt flOlU 
tionofAct Operation of tlie mIioIo 

or an> part of thin Act thi. mcnihers of nn^ 
rnco sect or trilo m British India or anj 
part of such race Mct or tritx to wloi , hi 
iiiaj consitkr ii im}*os«ihlc or m«.x|n.-disnt to 
api'lj tho jirOMSion-. I f this Alt or of ili" | art 
ot iho \ci mcntionul m the order 
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33 ^ I lie Oo\ nnor Gencril of Tnd?i m Council 

333 shill il'io b-i\e power from time to time to 
revoke such order bat not so tint the reroci 
tion shall liaveanv retrospective effect 

All orders md revocations made under thi« 
section shall bo published m tho Ga^dle of 
I 

333 (/) Whtn a grant of piobate or 

Sureide f re idinmistrition IS 

loked^'pi^obite Tr lovokeiJ oi annulled under 
lefte » Qi admns this Act the person to whom 
the grant was made shall 
forthwith deliver up the probate or letters to 
tho Co irt which made the grant 

{3) If such person wilfully and without 
reasonable cau«c omits so to delivoi up the 
prol ate or letters be shall be punished with 
hne which ina) extend to one thousand rupees 
or wjMi imprisonniwnt of either description for 
a form tt hich may extend to thiee months or 
vvitli Loti 

Sees J57 IVob anlAdm \ot 


sCIIEDULL 
(St imps un I Feea ) 

lJi<p lUlbiAcf VlloflsrO) 
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tnn l^r 



I^DE.\ TO THE IMMAN SLCCE&SION ACT 


PACE 


Annuity- 

created by will gives a life estate 

though to be paid out of propertj, or to 
be pnrebas^ oat of a sum of inoncv 
bequeathed 
vesting of 
Abatement of 

annuitj takes before residuary estate 
commences for testators death 
Tlate of first payoicnt of 

successive yavnieiits of 
appoitioumcnt on death of anuiutant 
when given fond to bo mvested 
Interest on 

when sum to be invested to produce 
annuity 

Appeal— 

from orders of District Judge 
Assent to legacy, sco f et/ucy Bveciitoi 
Attestation of will 
by t"o persons 
after signature by tistutor 
ono Witness cannot ntU si for another 
one person may sign for two witnesses 
Person who signs for tcstatir caimot bo an 
attesting witiicss 

attesting witness to doscribo himself as Rtieh 
witnesses must sign m prcsi nco of testa¬ 
tor S 

but not necessarily in proseneo of each 
Other J 

proof of 

wliat amounts In 

may bo to ixeciilion nr admission of 
execution 3 

mark is not slgnstiin for 
by person lienefiled <locs not maLo it invalid 
blit Im nent fills 
but not one as trusteo 
British India— 
dofinisl 

eiieci ssioii to Jam! lii, governed by laiv of 
acquislllon of new domlcllo in 


ISH 


210 

211 


187 


8S 

SO 


ss 

87 

17 

87 

87 

IS 

42 

43 
43 



InDFs to THC InBIVS StCCESSOIV ACT 


III 


British India—(coiiti/) Page 

succession to movebles in absence of proof 
of domicile 11 

Burden of prooT— 

of incompetence, mmonCj op lunacy of tes¬ 
tator 

undue influence on testator 30 

fiaud coercion i uportanity as to making 
of i will 32 


Caveat- 

agiinst prointe or letters of administration 180 

forni of . 181 

afterciitpj of no fnrtberproceedingsTMthout 

notKO to catcator 181 


Citations— 

to 0X00 itioii on graiit of letters ofalministri 
ti >11 

to ne\t of km before grant to legate© 

Issue and public itioii of 
Codicil- 
dofliicd 
jirohate of 

will n didcrcnt osocutors named in 
Consanguinity or kmdroil 
I leaning of 
I in al 
Collateral 

fir siu cession no diBi renee lietweeu rrla 
tions throii,,li fitbcr or mother full or half 
blood Jjorn and p'slbiinious 
mode of computing f >r Kocaession 
Tilil of 

Construction of Wills— 

KlO \\ ■li'< 13 


151 

151 


IS 

13 

14 


Creditor— 

lotti rs elf ndministrat on to 139 

ria\ fillow as'ots after distribution 212 

nm call upon b gates to ts fund 215 

Debts- 

to Ik pH I afti r I xpen-Os an t wages 103 

I ill 111 Ton 1 gara 197 

MH. 4 tmiMiifnili n 



iNDF\ ro TUB Indian Soccfssion Act 


Pace 


Definitions— 

•words of grnder and ntimbei 
of person 1 

jear j 

immoveable property 
moveable property I 

province ^ 

British India 

D strict Judge I 

minor ) 

will 

codicil 

Probate 

E-vcciitop 

AdraiJiistrator 

Locil QoNernment 

High Court ^ 


Demonstrative legacy— 

doflned 

order of payroent when lo bo paid out of a 
fund part of which is specifically beijuoathod 
no ademption of 

If fund does not ovist or conaortod payable 
as genoril legacy 
when abates 
Devastation— 

I iftbilitj of oxccutor for 
District Delegate- 

Power of to gnot prol ate or letters of admi¬ 
nistration see letters cf a linfiititration 


215 


District Judge— 

ilc*/lnc<l " 

power of to grant prol ato or letters of admi¬ 
nistration Hco I ettera nf Idmiiilstrntioii 15 
Domicile— 

Oovorn Hwcccssinn to mo\ cables 4 

I irson c 111 ha\e only one 5 

means permanent homo 6 

<lt“p( nds on liitrnti n 6 

as evi loiji t (] 111 arts 5 

Icngtli of resi b nco 5 

nature of 



INDEN. TO TIIE IVDIAN SbCXJCSSIOV ACT 


Domicile—(cotltd) Page 

proof of abandonment of G 

every one lias a whether of origin or of 

choice C 

of origin of person of legitimate Inrth is that 

of lus father C 

illegitimate I irth 
IS that of bis 
mother 7 

prc\ails antil new acquired 7 

new acquisition of 7 

compulsorN risiltnco 7 

ac juisition in British India 9 

not acquired hj residence as representa 
tno of torel('n goiernajent or as 
part of his fami'y 10 

eontiniiaaco of 10 

of minor 10 

aeq nsitioii of now by minor 11 

married women 11 

liKiatie 11 

succession to raoaoahlcs in DritsU India In 

absence of proof of 11 

Election— 

when It tahes place 140 

Exeeutop— 


deflnod 3 

IS not disqiialificM as avitness to proao exccn- 

ti m an I > alidity or inaali htv nf wit) 44 

cannot take logaca unless ho proM s will or 

arts as oxeentor 113 

alone entitled to j rol at» 150 

appointment as oaprONS or implied 150 

must lie s li pi'is 1 >1 

win n difli n nt name*! m eodieil Iul 

odlee of suraiaes 15l 

no right as «an be ostablisheil without pro 

bale 15! 

actsof \ali lit<al I T protiato 152 

rcnunriati wi bv bow ma lo 

grant of It tl* r« o i is n inriation 155 

when a minor grant <1 list i(r tKnon late 161 

wt I » abrs'a I liimfe,! grant ICO 

whin a lunatic grant to committee 16! 



IVDEV TO TQE I\DIAV SUCCESSION ACT 


Executor—(coHfd ) 


Page 


Dc soji tort 

habjlity of 

Assent of to legacies seeletjacij 18 
Powers of 

to sue in respect of causes of action that 
snr\ivo 

in respect Of demands and suits 
to dispose of propertj 
purchase 1»\ is voidable 
exercise of powers of se% eral bj one 
sur% ixal of powers of 
of admiiiistrstor de boms non 

<Ii I 1/ te minoiitdtc 

of marriotl e'ccciitnv or administratrix 
duties of 

to perform funeral of deceased 
propan inventory and nccount 
contents of inventory 
collect assets 
Sco \<hutinstratioi 
Distribution of assets b> 
liability of 

for (fcvasfafion 

neglect to get in assets 

Effects unadmlnlstered— 


loa 


lOO 

19ft 

191 

191 
’91 

192 


193 

191 

105 


213 

21 ') 

Stff 


administration of 


General legaoy- 

Abates wl on funds losnlliciout 
legacies treated as for purposes of alivtc 
rnvnt 

Interest on see fntcrcsf 
Gift in lontomplation of death 
High Court— 

Omit bi , has effect outside prov inco 
appeal to 

lias concurrent lurisilictinn 


107 

109 

148 


Husbind— 

right of on wife s intestacy IC 2J 

Immoveable praperty— 

(I Hiicd 2 

mil tension to gov (mid bv b v loci »/<n« 4 



lNDi\ 10 nil Indian Succession act 


vu 


Interest— 

uutil con^crslOn or investment Jjayablo toper 
800 entitled to legacy 

on legacy runs from ono year after testators 
deatU 

case (f jiiinor 

wlKii time fined for payment 
rate of to be 4 per cent , 

on annuity 

no on refund of legacy 


Pagf 


20ft 

209 

210 
210 
210 
210 
214 


Intestate Success on— 

I W lien ir tc>t u j arises 
1 Ilcvolutinu of projicrty on 

nulou i»i\ lontriet bcrself out of 
licr distribi»u\cfc1iar<> 

Distributivo nl arc of widow 

(i) wlun line »l descendants 
alivo 

(in "hen no lineal descend 
»u(« but otlier rcla 
tions alivo 

(III) "1)011 no relations alive 
wLcn no widow «stal« Rf>c*s to 
lineal descendants or other kind 
red 

3 IIhIos fordovolutwii viiion„«( lineal dev 
coi daiils 

(V) to chililrcii 
(II) ( ■> grind liildren 
liii) to great grii dchil Iren and ro- 
niot< r »l« •>» Cl dants iii ortlcr 

(is) "lure defendants not all of 
ssim decree fYuecevsion per 
ttiife* a-, fsgirdv braoehes, 
and ptrrtfiti as regards 
me mix IN < f I a h branch 
JluJes / )r lb V iluij'») "hf II no Jjnral ilcsccnd 
ants alive — 

11 to fathi r 

(ill tomnilnr I roll« rs and s'•tors 
(ill) to III ili'r Intters (.i-.tcTs and 
chiMisnof d*»cas.xl brothers 
sn I sl'U rs 


15 

1C 

18 


1C 


18 

10 


IQ 

17 

17 

17 


IIS 


118 

20 

20 

20 


20 



Index to the Indi\n StccessioN Act 


Intestate Succession—(coiitd ) Page 

(i\) to mother and chilciren of deceased 

tr )thers 'uul sisters 21 

(v) to mother id absence of father, 

brother sisteror their children 22 

(vil to brothers sisters and children of 

deceased brothers and sisters 22 

<vii) to next of km 22 

children s adr'incemcat not to be taLcn into 

account 23 

-Just cause for revoealion 


Legacy or bequest— 

1 Loquuies as to subject snd object of 
not vioidedby misnomer or misdescnp 

tion of legatee 

rules as to construction of subject matter 
and object of see ll'ills 18 
residuary see Itcsilutry L ^itee 

2 Lapse of 

no lapse if intention to gne to another 
if Icsalcu siirvivis toatator 
if joint, and one lesatee survives 
testator 

unless given in distinct shares 
if to lineal descendant of testa 
tor 

if, to A for Itcnollt of B 
lajised residuary legaev goes undisposed 
of 

Gift to class goes to iniiiibcrs of class 
svho survive testator 
1 xcei tioii 

-3 Is sold if no pcrhoii of description of 
legatee survives tcstatoi 

I XCOjitlOII 

if, in rcni tin If r to person not in 
cxialLiuoat test itors lUath im 
less it comi rises %\liolc rcmnln 
der 

If offends rule n;,aiiist perpetuity 
if, to a claRB Minio of vtliom tnaj 
come niidf r tMO jrnodinj, rules 
if sold by rrsKon of tlirco prtced¬ 
ing rnks, rem uiidLi also fills 


49 

51 


77 


79 

80 
81 

83 

81 


81 

80 


89 



INDC^ TO TUL Indian Succ^^sIO^ Act 


Legacy or bequest— (cohM ) Pare. 

if with direction to accumulate, 
direction aoid S9 

Exception 00 

if to religious or charitable insti 
tutioii made oMtliin siv months 
of death by testator loading 
nephew niece or any nearer re 
lati\o DI 

4 Vesting ofwliengiacn in general terms 70 

wlicn fa^niciit or possession 

postponed 02 

when contingent upon speci 
fled uncertain caent 01 

when to swob iwombcrs of a 
class as shall hate attained 
a particular ngi' 07 

SCO also '•6 7 

C Onerous when legatee tates 07 

when two bequests one being onerous 08 

C Contingent 08 

eontingcncT must happen to test Jegaej 03 
to persons as shall lie liting at somo 
jx nod 100 

7 Conditional— 

Legaer ti|>oii impossibto condition is Toid 101 
Illegal or immoiablceondition is tonl 102 

tests when condition siilstantiallt loin 

plied wall 102 

to A and a failiiri of prior bequest to P 
wlion vests in n 101 

wlicn failnn oiilt in a particular 
luanni r 105 

mar In’to \ an t on happening or im 
litpi>otiing of an nncerlain «tent to 1» tOS 

iilt< nor bisjnest uubjeet to preceding 
rules 103 

ronditiin testing ulterior liequest 
must l« Mru lit fulfllbsl 100 

I nor iHsiiust not mtalidatol I y in 

tall lilt of ullcntr 107 

mat lie Mil joct to rs t ditinu Mil voqin nl IfS 

which must not lie intalid lOO 

condition n >t fidfllUHl btfore diath of 
legatee 109 



"vm 


INDE': TO TUP Indian Scccessiov Act 


Intestate Succession—(coiitfl > Page 

(n) to niotlicr and children o{ deceased 

br ithcrs and sisters 21 

(v) to mother, m absence ot father, 

brother, sister or their children 22 

(vi) to brothers sisters and children of 

deceased brothers and sisters 22 

(vii) to next of km 22 

childrens advancement not to bo taLcn into 

account 23 

-Just cause for revocation 1C8 


Legfaey or bequest— 

1 Cnqixinet is to subject and object cf 
nob isoidcdby misuo ncr or tnisduserlp 
tion of IcgNtto 

rules as to construction of s ibjcct matter 
and object of soo UiHs ll 
residuary, sec Uesttlitii j L gitie 
H Lapse of 

no lapse if intention to cl^o to snotbor 
if Ic^alcosnriivos testator 
if joint, and oiio (c;;i(co surviros 
testator 

unless enen indistinct shares 
if. to lined descendint of tosta 
tor 

if to A for beneflt of 11 
lapsed residuary legoej goes undisposed 
of 

Gift to class goes to luiinbcrs of class 
srho snriivo testator 
1 xccptiopi 

5 Is soul If no jerKon of ilehLription of 
IcgitichiirMvis testator 
1 xccjitfon 

if, in ri m limit r to perKon not in 
txisliiKunt tost itor s death un 
loss Jt ium|iriscs vliolo rcumii 
<]( r 

if, iilTcndH rule a(,iiii>tt jn rpctiilty 
If, to 'iil'isa hoiiH) of Mliom may 
coino umh r two prt ruling rulis 
if \oidbj resMMi of tlireo prcced 
big rtili s, n OTsinth r bJso f ilN , 


40 


51 


77 

77 

77 


78 


so 

81 

83 

8J 


S> 

88 


1SDF\ TO TUF KdUN SlCCF‘>SlON AtT 


Legacy or bequest— (eontd) Page 

to be piid in fiitnro 20o 

Tiimiity nvcn 205 

vhcu bequest contingent, executor not 
hound to m\<.st 205 

in\ostincnt of residue gnen for life 20" 

^^llOn dirceti m to invest Rii on 20C 

Time and manner of investment and 
convcrsi n 206 

intfrest pajable to person entitled 
until conversion 2CC 

win re IcRscj to minor md no ono 
'luthorisc d to receive it 207 

20 Produce and interest of see / egntei' 

iiitci cat 

21 Refunding of 2ll 

executors cinnot call for of legacj 
pvid under judge** oriler 211 

«ot uiien t iecMtor fits pai<l lolimtanh 211 
when ono l«gvt<o ony eonipcl Tnotlior 
to refund 2ll 

v\ hen not 215 

eicJiJogat«o to contribnti proportion 
atolj 2l2 

creditors niav compel refund iftor dis 
tribtition of assets 213 

«lien iinsatisfic*! legHeo must proceed 
agunst tveciifor 213 

Liiiiit of refunding bv ono legatee to 
another 214 

no Interest on r* fund 214 

Legatee 

rtsidinrv wb*> is 75 

nnlTerssI or residiisrv Rrant to 158 

probite n i«'ssirT to tstablish right as 15 J 
entitksl to 1 nnlmv of Icgaey from test* 
tors dost li 20S 

so rcsidiurv bgitee *03 

MS* llllrri-jtf 

Letters ot sdmlnlstr'vtlnn— 

1 Cinnot tw* grt«t<d to minor (oiatKor 

luarritsl \v«*ni*n 153 

2 NtHtssarr to estst Iish till* as mtminis 

tration 1 3 



I^DEx 10 TifF Indian Slcckssion Act 


Legacy or bequest—(contd) 


PAcr 


condition to be peiformed unless pre- 
vcntid bj fmud 

8 Conditions sttachcd to ^hich may be 
Ignored 

to enjov in % particular manner 
restricting mode of enjoyment 
Lsee|jtio»i 

S) To excciiti r, see Earciitoi 

10 Specj/ic Dcmoantntho general Jogieies 
andadLinption.inilabitciiicnt •ico Spect/tc 
leijict/ /)i nionatnitii I Ityaci/ General leju 
cy Aui'iut?/ 

11 Subject ol when encumbered 

legatee to discharge 
completion of tcsutorstitloat expense 
of i state 

land rovouue, lent <tc >duo before death 
to be I aid mteslato 
call on stock diit it testators death 
to be paid out estate 
li Of things descrilMHl in general terms 
lii heu bequest of intcnst or produce of a 
fund tlio fund passes 
14 Ucqiust of aiiiiuitus sce diiiiiiitv 
I'l Tocicditor net 111 satistACtioii ol dolit 

poi cioiar not m satisfaction of p ntion 
no ademption by aiilisoquciit provision 
made b> aottkment or otIicrvMSO for 
legatee 

10 To 1iu paid after debts 

when contingent litbilitj 

17 Abati. Hill* < f SCO General leaici/ 

18 1 xcciitors assent to noccssiry ti) lost 
assent diirsts ins Interest ni spccide 

lc„ai} 


no 


132 

Vi 


130 

107 

107 


10 


maj liooral cspre-wii o or implied 
coiulilii lilt 

to oxccutot i« own legacy 
gives I ffof t fiom deith 
not lioiii d to dcli\< rv until a j car after 
death 

Iini stmciit of funds tu proiido for Irga- 


vhoii bgstj for llfi, film 


nil cftcd 


lo he 



Ivnr^ TO Tnr Kdian ‘>iccfssros Act 


Xlll 


Letters of administration—(contd) Pace. 


for collection and preservation of pro- 
pertj 

to person not tntitlcd for purposes of 
Klminntration 

11 Gnnt of with t.\ceptions 
tin rest 

12 Grant of for ctleets unadministcrcd 
niUs as to 

when liinited grant expires 

13 Amondinent of 

\\1 ere coilicil diseovorwl 

14 Rc^ocatl n of 
lo NMio tm\ grant 

District Judge 

District Delegate appointed bj High 
Court 

in nor*eontentio«H cases 
High C<ii'rt 

District Jiidgi msj order production of 
testsmeiitnrt papers 
proti (dll gs of III relation to probato 
and administration 
nhin miy HiiCfforo to protect pro* 
j ert\ 

uht II I rointo or administration may 
be krantod I j 

wl en deceXM d left no assets in juris 
d rtion of 

District dclegitc msv grant in non-eonten 
tioiis c»«es if deceasiHl 
ra'siih d within Ins jiirisdic 
tion at (imo of death 
aitioiiof in n rtain eases 
Couc1«si>oin“<s of grant over j roperty In 

I nniiii 

and In llnli*-h indii if grant by High 
Court 

orns-Hts le^than Rs 10(00 

Ccrtifleate « f grant i f to other High Courts 
form Pf 
of gnnt 

IB Alplicati n f>r ttneln&iaef r autbori<lbg 
grant 

17 Form of apt bcalioti f >r fora of 


ICl 


ira 


170 

171 


171 

172 


172 


173 

182 

173 

173 

174 

174 
1"5 
1S4 

175 

177 



IVDET TO THF iNDUV SLCCESSION ACT 


Letters of administration—{cojitd ) 

*! Validates acts from death 

unless estate diniimshcd or detenorat 
ed 

4 hot granted nntil after citation to ap 
pointed otcscutor 

Erception 

5 Vitli will annexed when executor re 
noiinces 

executor not named 
or refuses to act or dies 
to heir of residuary legateo 
to next of kin 
citation to next of kin 

6 \ibo arc entitled to on intestacy 
widow 

associated with others 
next of I in 
order among 
Widower 
creditor 

7 Of property in Drilish India according to 
Succession Act though domicile foreign 

8 Limited grants of 

when irill lost until produced 
when reason to beliovo that will exists, 
until produced 

to attorney of person entitled 

9 T imited grants with will annexed 
when executors abroad 

to attorney of person entitled to 
diinitrtr mill trltate 
when one attniiiK majority 
during Inmcj of executor or residuary 

prirdriite lltf 

10 LI iltod grants for Bpicial purposes 

when exe utor appointed for a particular 
purpose 

tonttornej of executor appointed for i> 
partieiilir purpose 
to estate hi Id lij deti ased trustei 
fop piirju BPS of asmt 
becoming n part} to a suit to l>o brought 
against administration 


Page 

154 


158 

156 

158 


ICO 

ICl 

ICO 

160 

161 

ICI 

162 


1C3 

161 

161 

161 


IsoFv TO Tirr I^RIA^ Siccfssios Act 


Xlll 


Letters of administration—<«»HJd) Page. 


for rollection and preservation of pro- 
pcrt) 

to person not entitled for purposes of 
'idministration 

11 Gniit of Mith evccptions 
tin rest 

12 Grant of for effects nnadmioistcrcd 
riilis as to 

i\li(.n linuted grant expires 

13 Amondinent of 

i\hcro codicil discovered 

14 Rcvotatlonof 

15 ho imi grant 
District Judge 

District Delegate appointed 1)> Higli 
Court 

in nor •contentions cases 
High CoMrt 

District Jn Igi mnj order production of 
teslnmcntsn papers 
pron < dings of m relation to probate 
and sdmmistntion 
nJun raaj imer/ero to protect pro- 
pirtj 

mIhii |irobsto or administration may 
lie gratitoil l»\ 

nlieii doeeasi d left no assets in juris 
diction of 

District dell gate inav grant iii noii-eonton 
timtx c»«cs If dcccasisl 
rt sub d withm his jurisdic 
lion at time of death 
aition of, in n rtain cases 
Couclusneni ss of grant over property In 

and in llrilisli India if grant by High 
Court 

or sssets Ic-^ than Rs*. lObOi) 

Ccrtihcato i f grant i f |o other High Courts 
form of 
of grsnt 

16 Application f ir, eonelUMse f >r authorising 

grant 

17 Formof jpplieatloa/ir fonaof 


1C4 


1C4 

ICG 

ICG 

ICG 

ICC 

167 

167 

167 

107 

ICO 


170 

171 


171 

172 


175 

182 

173 

173 

174 

174 

175 
ISt 

175 

177 



XII 


Index to thp Inbivn Soccession Act 


Letters of administration—(contd ) Page 

S ^ alidatos acts from ileitli 

iinleRs cstato ditninislicd nr deteriorat 
ed 


5 


7 


10 


Not granted until iftcr citation to ap 

pointed executor 

Exception 

With will annexed when executor re 
nounces 

executor not named 
or refoscs to act or dies 
to heir of residuary Icgatco 
to next of kin 
citation to next of km 
who are entitled to on intestacy 
widow 

associated with others 
next of 1 m 
order among 
widower 
creditor 

Of property ill British India according to 
Succession Act though domicile foreign 
Limited grants of 
vlicn will lost nntil pixKluccd 
avhen reason to beliovo that will exists 
until produceil 

to attorney of person entitled 
I imited grants with will annexed 
when executors ahroad 
to attorney of person entitled to 
({(iniiite tJHWorilnlc 
when one attains niajoritT 
during lunacy of exec itor or residuary 
legitei 
pen leirtr lite 

Lt lilted grants fir apt cial purposes 
wlion cxt,< liter appointed for a particular 
purpose 

to nttonioy of exeeiitnr appointed for a 
particular purposn 
to estate held by ileceasid trustci 
for purposes of n suit 

becoming a party to a smt to bo brought 
against ad nInUtration 


154 

155 


166 

157 

157 
167 
15S 

158 


ICO 

161 

160 

160 

161 

ICI 

101 


1C3 


103 

163 

103 

161 



IsDE^ TO TiiE Indian StccES>iON Act 


Moveable property— Pa 

ileQneil 

Sacccssion to govcruod by law of domicile 

in Ilritish India in absoiice of 
I roof of domicile 
Perpetuity Rnlc igaiost 
Privileged Will— 
oseciition of 
bi «ionier or manner 
See II til 

Probate— 

grante I only to aj |K>inte 1 osec itor 
not (Trantcd to imnor lunatic or married 
woman 

when s< a oral executors arrant to all simalta 
nooaah or at dtOin-nt times 
\\lirn different rxoNUtors name I in codicil 
grant to scycrnl executors surM'Cs 
iicccssarN to establish right as executor or 
legnteo 

salidatcs act of execution from death 
of contents of I >st or d Mroywl will 
of cops s\hen. oriignal exists 
with oxcc] tioiis 

of Ih*. rest 1 

Uevocati not ] 

whomai grant sec Lrltrrxo/Admintifrafion, 

IS 

\| ] lication for firm of 1 

wl en translation nsp ire*l 1 

to bo s gnodand s« r i)<*«l 1 

Tcrill stion bi w t ess to wiU ] 

lunisliiKntf rfals scrifiration 1 

exam natifl i (f ] t tio a r an I OTidoncc ] 

issiio an 1 I ul licstia n of citations ] 

cavial 1 

f rm of 1 

I oti I to cssrat ] 

finiifcraiil ] 

no grant a f ui til T da\s after aloath 1 

coj \ of will t ' U h j t a(t( r grant 1 

no one can ii le e\ct(t |m t->oD to whoa 
gmi I n » I 1 

Civil I nviNlurt Civl applies to proceed 

Ingsf r _ J 



XIV 


Indfx to tne Inwian scjcclsSIOn Act 


Letters of administration—(contd ) I’ace 

to be signed and verified 
puniabmeiit for false verification 1^" 

examination of pctitionennd evidence 
issue and publication of citations 180 

caveat 1®0 


18 

19 

20 


form of 

no proceeding after without 
notice 

Bond tal>en see tclMiiiistiotion Loud 
‘lurn.ndcr jf revol od 
tvo grant of Until 14 days after death 
Administrator alone can represonr tstato 
or sue 


Civil Precoilurc Code applies 
payuicMt to administrator before rc 
vocation of letters good 

Lunatic— 
dumicilo of 
Cannot unite a will 
except in Ineid interaals 
Burden of proving that testator was a 
presumption frum siiicido 
cannot got probate 
limited grant to ComiDittco of 
Marriage — 

effi ct of, on succession 
right of widow on inlestacj 
husband onintcstac} 
settlement on 

of pro| ertj cf minor 

revokes will 
Minop- 
dcfiiicd 
domiciU of 

new, acquisition of b} 
settlement of propcrlj of on marriage 
cannot make a will 

burden of pioviiig that t< stator was a 
cannot get jindiato 

whin csin liter 01 resldiiarj legatee a, limit 
' Ml grlilt with will Aiini xi d 

a\ hen U gacy to investment In certain cases 
' a\hcn inilijrd tn jiitcrest on leti^cy from 
testator H do ith 


25 

29 

20 

161 


4. 24 
18 
21 
04 

24 

44 


3 

10 

11 

21 

20 

151 


Ifil 

207 

210 



Index to the Indiav Scccfssion Act 


Specific Legacy—(could} Pace 

Nvh< n It IS ri?ht to rccci\o fioincthing aad 
testator receives it l2i 

x\ hen testator receives pirt 124 

when portion ol entire stock liequcathcd, 
and testator receives part 123 

demonstrative postponed to spccine 125 

where btook lie^uest non-csisU lit at tes¬ 
tator s death 12G 

non existent partir 120 

C When abates 193 

no adt mption when Roods tiequcvtheil tem 

)>or-irilv rcTioTod from place 127 
when tliiiiR reinovcsl from place 
where it is Ktstc«l to bo 127 

wlien tliinR l>cqneathe<I is 
cnoner or other commoilitv to 
l«. receivetl bj testator who 
neeivcsit (23 

when thiiiRChaneeil bp opera¬ 
tion of law etc 129 

or w hen < banco srithont testa- 

t<tc « kiiatt Mffe Isa 

or w ben lent to l*o replaecvl ISO 

or stock sold but replaced 180 

7 \osts on assent of executor 200 

Succession- 

all Rovornetlln the Act 1 

except those of liimliia, Mabomedans Dud 

dbists ^ 2,7 

and clvssos csecDptod bj Governor- 
Oeiu ral 217 

right to not aff**eto«l bv oiamaRO 4 

to ImnioM v1 b' i»roi>ertv in l.ntisU India. 
Rovcri'slbv Uw of llritisb India 4 

miMvlIe ( n’i«erte, Rovemoi br law of 
detiiirile at time of d» atli 4 

see 1> trieile 

moveal le projs rtv in l.ritish Inlia, In 

al>senee of pisxxf of domieib Ij 

for, no difli rv n<s l■etvreen (all bl <rsl an 1 half 15 
(atlw r K and oother n 
relatinns tS 

bomand po<,thutaoo« Ij 



svi Index to the Indian shccpssion \ct 


Probate—(coiitd) 

payment to e-^ecutoi before grant 
voted i‘i good 

High CoHTt has jurisdiction to grant 
surrender of rciolced 
Procedure in contentions eases 


Refund of legacies scoTegaey 21 
Residuary legatee— 

who IS 

what ho talios 
tokos lapsed legacy 
does not tiko lapse<l residuary legicj 
wh< n may got letters of al n»nistration 
when, rcpreseutatiic of may get such letters 
when a minor grant <1 imutr'mu ortfatc 
when a lunatic grant to Committee 
executor may pay to amount of contingent 
legacy 

investment of res duary estate giien for life 
ontitlod to produce of legacy 
entitled to surplus 

Revocation— 
of avill 

of probate and letters of ad mnistration 
Specific Legacy— 

1 Denned 

2 Legacy not a where iHqiicst nfa sum and 

stocks Gts iloscnlied 
avlicn in general terms of a 
certain amount of stock 
Winn of money payment 
In i«i, iioatponed unt vl soino 
I roi ertj real sc 1 or ri nit 
t«Hl to a certain plan 
whoroof rfBid le with enu* 
mention of articles 

3 IVlion tot'i?oof«nori»|M rsonsIiiHUtccssion, 

must 1)0 rotainesi in nan o forin 
silo whenKgaij not nj erlllo 

4 D<y H not abate with gt nrral legacy 
C Ad m| fl< 11 of orj lalned 

when tl ii\g non-^alstiiit or converted 


15-. 

1S6 

101 

162 


114 

113 

117 


llO 

IIP 

120 



ISDSX TO THE ISDIiy StCCESSIOV ACT 


xni 


Specific Legacy—(corifd > Page 

Avhin it IS right to receive something nnd 
testntor recei\cs it 124 

when tostitor receives part I‘*4 

when portion ol entirestocL bequeathed 

and testator recoites part 125 

demonstrative postponed to specific 1‘’5 

where stock liequest non esisU iit at tes¬ 
tator s death 126 

non existent partlj 12C 

6 When abates 198 

no ademption when good-, bequeathed torn 

jioranjj re noveil from place 127 
when tliiiigrcmoaeit from place 
xahore it is statcil to bo 127 

when thing bequeathed is 
monct Or other commoditj to 
to rcceiawl bj testator aaho 
roeciaes it l**8 

w hen tl M g changed hr opera 
tionoflau etc 120 

or when < hangc witliout testa¬ 
tor s knowledge ISO 

or when lent to l>o replaeotl ISO 

or stock sold but rci laced ISO 

7 ^ests on asaont of executor 200 

Succession- 

all goacrnetlbi the \ct I 

oicept thost of 11 ndiw Mahomeilans Dud 

dliists 2 7 

and clisses c*cm|tod bj Governor- 
Gem ral 217 

right to not aftwtM b> mamage 4 

to imrooveal In properta in Dritish India, 
goi-crind to law of Itntuh India 4 

mortal le | nqn'rt* goaernetl b% law of 
don lelle at timeof dtatU 4 

(too /• mieifr 

moaealle irop-rtv m l*riti-h Inlia. in 

alocnet of pm< f of do nieib H 

f ^r, no diIIin.nco iRtweonfuUl 1 an I half iJ 

fatl or « an I mother s 
relations 

bom and postEumoua 



KviiL Index to jhb XNDll^ Scccfssion Act 


Succession—(coHtd) 


Pace. 

mode of co apatins consaagu 

initj for 

13 

Intestate soo /ntestutc Succession 


Succession Act— 




applies to all cases of successions 

1 

except those excluded 

by Governor 


General 



217 

or to those of Hind is Mahomedans and 


Buddhists 



217 

Section 12 3 

1 Section 70 

50 

4 5 

4 

71 72 

01 

0 

r 

74 75 7C 

6’ 

7 

c 

77 

03 

8 0 ICI 

7 

78 79 

04 

12 U 14 

10 

80 

05 

15 IG 17 18 JO 

11 

81, 82 

00 

20 21 22 

12 

88 

07 

5 24 

18 

84 

08 

2o 

ll 

85 8o 

09 

2C 27 28 

1C 

87 

70 

20 80 ni 

17 

88 

72 

32 S3 

18 

80 

75 

34 8j 30 87 

20 

00 01 

76 

88 

21 

02 

77 

39 40 41 

82 

03 04 

78 

42 

23 

0^ 

70 

43 44 4o 

21 

00 07 08 

80 

40 


niopn 

83 

47 

81 

0 r (1 IjpO 

84 

48 

52 

' 101 

60 

40 60 

8C 

*'"no2 

83 

Cl 

30 

103 104 

80 

C3 

40 

]D> 

91 

C8 

41 

IOC 

02 

nt 

42 

107 

04 

S CC BT 

41 

108 lOJ 

07 

CS I 

47 

110 in 

03 

n 

48 

112 

100 

CO of 6*' 

40 

in 

101 

01 

Ct 

114 ns 

102 

cl M 

61 

110 

101 

ec 

C> 

117 118 

10. 

.07 OH 

S7 

110 

100 

-* 00 

cs 

120 

107 




XTui Index to the 

Indian Succession Act 


Succession—(co rtd) 


PACE 

mode of computing consangumitj' for 

13 

Intestate see Jiitrstate Succession 


Succession Act— 




npplics to all eases of successions 

1 

except those excladed by Oovornor 


Gei eral 



217 

or to those of Hindus Mabomedans and 


Buddhists 



217 

Section 12 3 

1 

Section 70 

60 

4 5 

4 

71 72 

01 

6 

5 

74 75 70 

C 

7 

f 

77 

63 

B 0 10 

7 

78 70 

64 

12 13 14 

10 

80 

Ca 

15 10 17 18 10 

11 

81 83 

66 

20 21 22 

12 

83 

07 

id 21 

13 

84 

03 


15 

85 8(! 

60 

20 27 28 

IG 

87 

70 

29 80 81 

17 

88 

72 

32 33 

18 

80 

75 

04 3o 30 87 

20 

00 01 

76 

88 

21 

92 

77 

SO 40 41 

S" 

93 04 

78 

42 

23 

Da 

70 

43 44 4 j 

24 

00 07,08 

80 

40 

"S 

a; >nJlK) 

83 

47 

SI 

0 o tj Iloo 

81 

48 

J2 

lot 

80 

49 60 

35 

''"noj 

88 

Cl 

30 

103 104 

89 

52 

40 

10 

01 

C3 

41 

100 

03 

ri 

42 

107 

01 

6 CO/67 

44 

108 109 

97 

CS l' 

47 

110 in 

08 

60 

48 

112 

100 

CO Of fl» 

49 

113 

101 

01 

51 

114 lie 

102 

Cl M 

St 

no 

lOI 

or 


117 118 

n > 

' C7 68 

67 

no 

100 

-* CO 

C8 

120 

107 



IVDEX TO THE 

Indian SiccFf,siON Act 

XIX 

Succession Act—lcoHtd ) 

Section I2l IDS SoctionlOa, 200 2 H 

I’Arr. 

137 

122 li" 

109 

202,203 204 205 

153 

124 

no 

20C, 207. 208 

1)9 

12 .120 

111 

209,210.211,212 

ICO 

127 

112 

213 214 213 

101 

128 

in 

210 217. 218 

102 

129 

115 

219 220 221 222 

103 

130. 131 

117 

2'*1. 224 

164 

132 103 

118 


165 

134 r33 

110 

227. 228 229 230 

16(5 

130 117 

120 

231,232, 233 234 

167 

138 ISO 

122 

235 

109 

140 

123 

23>A, 230 217 

170 

141. 142 

121 

238 239 

171 

143 144 

12> 

240 241 

172 

145 140 

120 

2413 242 

173 

147 149 

127 

2421 

174 

149 

129 

243 ‘’44 

175 

liO 

129 

24S 

170 

151.152. 153 

130 

240 

177 

154 

111 

24CA 247 

178 


112 

248, 240 250 

170 

150 157 

183 

2.>l 

180 

158 

184 

252 233 253A 

181 

150 

1S> 

2..311, 2)30 

182 

100 

130 

254 

183 

101 

187 


184 

102 103 

138 

250 *>07 

185 

101,16) ICO 

139 

258,250 2C0 2Ci 

ISC 

107, 108 iro 

140 

202, 203 "04 

187 

170 

141 

205 

188 

171 172 

142 

2C0 

189 

173 

141 

207 203 

100 

174 173 

144 

209 270 271 

191 

170. 177 

143 

272, 273, 274 

192 

178 

140 

275, 270 277 

193 

170 

149 

277 \ 

101 

180 181 182 

150 

278,270 280 281 

1J5 

183, 184. 183 ISO 

151 

282, ’83 2S1 

X9C 

187, 188 

152 

2S » 2'G ’K7 

197 

189 too 

153 

283 2s0 290 

198 

191 102 103 

134 

291, 292 

199 

104 105 lOO 

I3S 

293 

200 

107.lOS . 

158 

294,295 

201 



Index to tiif Indian St/CC^SSI0\ Act 


Will—(coiicld) 

when not 

Extrinaio CMclcnco adniitteil to 
eNpliin latent amlJii;uity 
not to eapKin patoit arQ\>u;u\tj 
meaning of clanso to he extracted from 
Nvholo N\>11 

words may 1 o understood in a wider or 
narrower eonse 

which of two possihlo constructions to he 
preferrcil 

no part to he rejected if it can ho roason- 
ahl} eonstrueil 
samo meaning to same wortls 
testators intention to ho effected ns far 
as possible 

The last < f tno ineoiisistcnt clauses 
prevails 

■Will or Iwqncst void for uncertainty 
Will speaks from death 
General licffuost IS e\erclso ef power of 
general appointment 
benefit of non evcrcis© of special power 
Deques* to heirs etc without qiialifjin? 
terms wl at passes 

Bequest to rcprcsoiitatiies legal repre- 
RentatiiCH isceutors etc what passes 
Bequest in the allcrnalive who takes 
Bequest witlioiit wonlsof limitation what 
passes 

Loquctat to A and Ins I oirs etc 
Rule in Nielli vk ease 
Bequest to ejai s of persons under general 
description only 

Ideaiilng of certain terms cq eliildrcn 
etc 

W onl eaprcsslntr relationship denote onlj 
legitimate relatiK h 
and falling them ref uted relativ es 
Two 11 quests to ono p« rson 
Residuary legalii 

Si o Itesf tuf n; Irijflfi’C 
lestliigsiid Ia|«M ofligncIcH 
t** t ry let/ 


Page 

■55 

57 

57 

5S 


59 

61 

61 

61 

63 


60 

67 

66 

C8 

69 

CO 

CO 

70 
70 
72 


76 



T\BLE OF CASES TO IHE SUCCESSrON 
CERTIFICATE ACT 


Page 


A1 (lool All V Abidannissa 15 

Alxliil ^ Ratya 5 

AIkIciI KariJi ^ Maltbtilnnnissa 5 

Abdul Sattar V Satjabhosan _ C 

Abinash Chandra V Prolxxlh Chandra 5 I? 

Akbar Rhan t Dilkisara B 

Alta a Srinath 24 

Acoccrunnissa a Abponnniasa 15 

Ammana a Gurumurthi C 

Andalammal V "N cnkatacharlii 7 

Aniiaj nrnabai t Laksiiman 22 

ArioMurdanr Jaunath 10 

Anya a Thansammal 24 

Arumiisam r \alura 0 

Assar V Abdtil Hiisoia 14 

Awlart V Tajammal 7 

Azcom a Amcornn 15 

Dalmab a ^arauppa 8 

Daulnath t Shamanand 6 8 

BaikaatuT Parbhii 2 

Balkisliaii T ^aeursinp 0 

Dalimknnd v Rnndan 13 

Banchliaram a Adjanath 5 

Bandam betha a Bandam Malialakshoiy 10 

Basunta v Pari ati 13 

Bopjraj V BhTro Pcrshad 8 

Bol an a Majid 5, 10 

Blia;,\\an v Mannl Lai 23 

Bliiigobutty V Bholanatli 10 

Bishnoo Bass V ’dunj’ul paaa 7 

Bismillah BeRum a Tawasaal Ilnsam 8 

Bi«sen Cliand r Chatrapat 8 

Biaspsavarv Durffadas 5 7 

Boodliun a Jan Khan 15 

Brojo a Isarar 0 

Brojonath a Ishwar 5 



C<SES-SnCCESSIOV CKl^nPIO\.TE ACT 


Cliinn ipp-» \ Thulashi 
Choknliiig ^ Natesn 
n‘\modb'\r v Ling'\ 

Daooil A JxatJir 

Dcbi V Nirpafc 

DcvliOro V Lnlchand 

Dbacraaya \ Dayana 

Dmobuudhoo a Itajmohinoe 

Diibhanm v liucbnmau 

Dttrgadaa v Gulin 

Durg-nlisi V Jadonath 

Tatelichan t V Muhammad Baksh 

tirst Assistant Collector v Ar<lcsir 

Gaort r MaiLn 

Ghafur KUaii a Hialamlri 

Oobind V Cliandar 

Golaw V Ganga 

Oopal T Ilaridas 

Gopalav SanunathayyaD 

Conra T Cayadin 

Oulabchaod v Oloti 

Oiilraji A Jagdeo 

Outuandro v JugmaH 

Gnreep a MuhctaI 

Onr JVraliad v Dliori 

Ouruvaraga v Oopiuallia 

llaflttuldjn V AImIsiI Habtto 

IlanAvant Aingh a ^Iithana 

Ilarihar a Ilanndra 

llarn Ixnfllina a Halabhadra 

Ihralilm a 7iaiilnjva 

Indirmaii litri 

Jagganiiatli v J^agcaliwar 

Jaggat V Chaiular 

Jagm diaii Daa a Alitt Marla 

Jamna a P mint 

Jamaalul a Kuatubal 

Janaki t IlKla 

Jankl V l\all»imal 

JaAtrmalA Nailr 

Jigri A S^cd Ml 

J >g< n Ira A Uarn Chandar 

KaU V Tara 

Kalian v JLuti Chann 


Pagf 

*9 

2fl 
10 
9 
21 
13 
U 
10 
10 
13 
G 
16 
23 
5 8 
9 
15 
1G 


16 

a 14 17 18 
17 18 
2 14 
IG 
8 0 


G 

2 a 
a 


u 

0 



CASFS—SICCESSION CFRTIFICATE ACT 


ll‘ 


KTmtmtlu V jr-xnjipp'v 
Kinclian Singh % Uaijn^th 
Kariippasami v I ichu 
Ka«.hi \ I \r\>h« 

KcRha^ V Namran 
KcRliorain % Jlamkiiar 
Kliuularao\ Gaiicsh 
Krishna ^ Socrrtarj ofSt^te 
'knnjiuiiii V Elaja 
! all Mahomoil V liuzloo) 

Lil ulliir > I •ir\ all 
Lon icliancl \ I tlamchaml 
Madau Mohan a Ramdial 
Ma lhava T OoMiida 
Jlahahip Saran a Ilaldoo Sahai 
Mjhvlov 

JIahd \u$ufv Aiwur nahim 
Mana a \mad 
Maiicharain % Mah Ah 
Mangal > Sahinulla 
Mccnntchi a Ainutha Aara>ana 
\ N lUvohTi 

^lohiiii Soond ir ' RamatioogFo 
Monmnlunco > Khotter 
Alotilal \ Ohclhhhai 
Muhammad All a I uttan 
^agf'lul^a!lath v Satadal 
^aMcl and % Acnawa 
^al)hll a Gulaba 
>arajan llhan a Tatia 
Narajanasamj a Koppasamy 
Nemdliari v llissesjari 
Niltjoa Kcdar 
Nolxxlip III re 
bimkooa Puram 
Oodajsburu Inrc 

Oriental etc Aasnranco Co v Vantedu 
lalaiiuandia Aecrammil 
I'allaTTirajH a Ifapanna 
1‘arsou \ Somnath 

1 itcshiiri lartahT Bhagwatl Prasad 
i'ciUa 11 ddi a Antki 
1 itamlior \ ls|i"ar • 

I nil Khan a lUiuban 


Page 

5 

6 


IC 

27 

IB 


15 

15 

13 


5 

9 32 
0 
31 
34 
15 
24 
9 

8, r> 


17, IS 

f 

24,21 



CASES—SLCCESSIOV CERTIFICATE ACT 


Pranl nsto % '•obotlip 
Protab V Pooriio 
Radha \ Briiidabnn 
Raesunnissa v KhHjoonnissa 
Ragha>endra v Bhitn't 
Raghunat \ Porcahmth 
Raja of Ealahasti \ Acliigadu 
Rajah of Kalahasti a Ra na 
Rajatnma v Ramakrishnayya 
Rijmohinre v Dinabundboo 
RamareJtli v Pipiroddi 
Ram Chandra v Bapii 
Ram Chandra v Vithoji 
Ramchaadra Hart v Oapu 
Ramdas Jure 
Ram Kaar t Sardar 
Ramnarain a Ramchunder 
Ranchordas v Qliagubbai 
Rangubai a Abaji 
Rasibiv Otaga 
Sahadeb a Shaikh Sakba\%at 
Sankara v Samar 
SantajiT Ravji 
Sirju Sahib v Surdin 
Shccta Nath a Promotha Nath 
Sbilidei a A] idhia Prasad 
Shitab a Dcbi 

Shital Chandra t ManiL Chandra 
Shodono t Ilalalkhoro 
Sivamma > Sidibamma 
fireeniMsa a Smidararaja 
Srimati Pad lo In re 
Stonos a Copal 
Siibba a Palianandi 
Siibl ana a 'Iiinoka 
Siibramaniati a [{akkn 
SiikhraJ V Jiinconi 
Simdariramal > Kitllappa 
H irf ijl a Ka nakihiambi 
Taylor a Niitidco 
Tirngrosaa Pragjl 
Trip > ra \ Sion I irao 
I moHh CInn tra v Malliiin 
Nonkatanmana a \«ikayya 


6 

30 
6 

7 
13 
IS 
1 • 

0 

8 
13 
1 

31 
IS 
28 

fi 

n 

11 14 17 23 21 
H 
13 

n 

6 

8 



CASES—StCCESSION CERTIFICATE ACT 


Pagf 

"Nenkatcswaralu ^ Rrrhma 24 

Tidvanath v Cliinnasami 8 0 

Virabhadrapi a \ C! tnnainiiia 14 

^S’aseliin v Gowhuromissa 16 

larlaRadda v Makcrla 7 0 

Zatnindar of Fatahasi \ \anLatapa 7 




ACT Xo VII OF 1889 


The Succession Certificate Act, 1889. 
Recei\ El) THE G -G •» Assent on the 
8th March 1889 

An Act to facxlii de the Collection of Debts on 
Siiccessiona und ttfford Protection to Par¬ 
ties payxna Debts to the Representatives of 
Deceased Pei sons 


\^HERE\sHijs ex|>edieni to fscilitNt© the 
collection ol debts on successions ind afford pro¬ 
tection to parties pa>ing debts to the ropiesen 
tatn 03 of cleccased persons It is liereb> en 
acted as follous — 


Titl« coinmence 
tn<-nt extent and 
appIicalioD 


1 (1) This Act ina^ be 
called the Succession Certifi¬ 
cate Act 1889 


x2) It shall come into force on the first daj 
of May, 1889 , and 

(3> It extends to the nhole of British India 
(4) But a ct.rtific.ito shall not be granted 
thereunder witli respect to nn^ debt or security 
to winch a r.glit c»n bo established by probate 
or letters of administratiou under the Indian 
Succession Act 1805 or b\ probite of a will to 
winch the Hindu Wdh Act, 1870 applies or b\ 
letters of administration with a cop^ of such *a 
will annexed 


2Cit 



2 Thf Succession Certificate Act [ActVll 


The object of the Act is to facilitate the collection 
of debts and to afford protection to debtois of a flc 
ceased hence mtncate questions of title to tl e estate of 
a deceased cannot be gone into Gu landr \ Juginali 
30C o81 Bail ash v Parbhu 28 B 110 The holler 
of a certificate is a trustee accountable to the heirs of 
the deceased for the monej 3 collected by him In 
Wobodtp 8C/ 868 

A certificate does not emioner the grantee to 
recover any property (otl er than a debt) immoveable 
or moveable of a deceased Mahabir Saran v Ba ieo 
Sahat 1 Ind Ca 20} 

here a mil is not gov enied by tl e Hin In ills 
Act 18~U and Its genuineness has been establ $I ed a 
person claiming under u is entitled to certificate 
L\hdhar v Parcati 18 B 608 

The devisee under a Hindu e nillmaj apib Ji’f 
a certificate without taking out probate jntn av 
Doulat 2 A L J 126 

^ 1 ere a will 13 set up bj a person opjosin^ the 
grant of a certificate the court can decide tvhetl er or 
not there was a will Janktv Kalhtmil 31 A 2tlf} 

Tl 0 Act 1 as been declared to be m force in upper 
Bunna (except the Sian States) British BaluchiMan 
the \ngul District an I tl e Santul Parganas 

2 (1)'Ihe eoactments specified in tie 
first schedule nro repealed to 
‘the extent mentioned m llio 
third column thereof 

(2) But nothing in this Act shall afiect any 
certificate granted beforo tho coinnioncoincnt of 
this Act undor^ Act KWII of 1800 or nny 
onnctmcnt repealed by that Act 

(3) An} enactment oYccpt this Act and sec 
tion 152 of tho Probate and Adininistratioa 
Act I8S1 or any document rofornng to an} 
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^nictment repealed b> this Act shMI so fir is 

be construed to icfor to this Act or to the 
corresponding [lortion thereof 

3. In this Vet unless there is something 
Deli tions ropi-gnint in the subject or 

context — 

(1) District Court subject to tho other 
proMsions of this Act and to the proMsions of 
proviso (6 to section 23 of tie Punjab Courts 
Act 1884 and of any other like enactment for 
the time being in force means a Court presided 
over bj a District Judge and 

(2) Security means— 

(<() any proniissorj note debenture stock 
or other securicj of the GoTcrnment of India 

6) an\ bond debenture or annuity charged 

the Imperial Parliament on the revenues of 
India 

(tl any stock or debenture of or sbaro in a 
companj or other incorporated institution 

(d) any debenture or other securitj for 
money issued bj or on behalf of a local au 
thoritv 

(e) any other sccuritj which the Governor 
General in Council njaj bj notihcation in the 
Ga ette of India declare to be a security for 
tl c purposes of this Act 

T1 e COT rt of ll c VRcnt to tl e ( ovem r it \ uagi 
1 itaj 11 •» ll irict court on 1 au i| peal 1 e > n ier s 
I'i fr 1 tsdcci on (ttrurrtia V ( opmit/in 18 M 
I 1 2 ’ "I M O'* 
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A fixed deposit in a bnnk is not a «ecuiitv Gi Ira} 
V Jagdeo 28 A 477 

Proof of iepre«en 
t at ve title a coadi 

co^'’ery*^^hroug^^ Hie 4. (1) No Court sl ill— 

Courts of debts from 
debtors of deceased 
persons 

(a) pass 1 decree igamst a debtoi of i de 
ceased person for payment of his debt to i per 
son cliinung to be entitled to the efiects of the 
deceased person or to my part fl ereof or 

(^)) proceed upon an ipplicition of i pcr« 0 Q 
claiming to be so entitled to e\ecute against 
such 1 debtor i decree or order for the pi^ ment 
of his debt, 

e\cept 00 the production b} the person so 
chiming of— 

(i) n probate or Ictleis of admmiatntion 
eiidencing thf* grant to biin of adnnnistntion 
to tlie ©state of the deceased or 

(ii) 1 certificate granted under section SO 
or section 37 of the Administrator General s 
Act 1874, and having the debt mentioned 
therein, or 

(Ill) a certificate granted under this Act and 
liaiing tlio dcbt's^f^cificd therein or 

(i\) a cortifica?© granted under Act XWII 
of 18C0 or an ennetmont ropoalcd hi that Act, 
or 

{\) a certificate granted under the Hogtih 
tion of the Bombi} Code No \]II of 1827, 
anil if granted after the commtncoinont of tins 
Act liaving iho debt ajiocificd thonm 
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(2 The word ‘debt” in s»b-<«ection (1) 
includes an\ debt except rent, revenue or 
profits payable m respect of land used for agri¬ 
cultural purposes 

1 Shall pass a decree—Ihe prothiction of 
a certititate is not cssenlnl to the inatitution of a suit, 
Jaunki \ Ilafia 13 C 47 Brojonath \ Ithtcur, 19 C 
482 lire Vnmditi 1()D 107 A'or/imatlii v V(in;ippfl, 
10 51 4’.4, 

but 13 to the passinsj of a decree in a suit sncl 
hence a certificate nuM be produced before a decree 
cm bo pas'-od m piaintifr\ favour Torrefjro^a v 
Prajji, 10 n 519, 3> C 7t>7 The court sliouhl not 
dismiss a suit filetl iviihout a certificate but should 
grant time to ohtam and file one, Jaggannath \ Ba- 
jej/iiritr, 19 A 5V 217, Vona \ Amod, 17 51 14, 
£e/uir( V Miijid, 24 \ I >8 A certificate glinted 
after the passing of the <hcree svill not cure tlio defect 
AWiil 1 •^attja, r, C 767 

2. Against a debtor.—.V compromise decree 

for piymeiit of money is against a debtor, and re* 
quires a certificite, Sanloji \ 15 D 19” 

3. Debts -~The <lowcr of a 5Iiliomediii wife 
IS a debt, AWidAnrimi Vahbufunniatn, 39 A 315 
/7h't/tir Khan r Kalandn 33 \ 327 The wonl 
meins all moneys which tlie dcceised wis entitl¬ 
ed to receive .is eertam Inbilitj on lioiida and other 
contracts, per Mukerji 1 mBuscsicrtri Durgad tg o2 
C 418 A debt existing in the life of the ereshtor 
which does not liecome pliable till after his death, is 
1 debt flniichhiiniin V AdyanaOi 30 C 950, (overrul 
mjrSC M N 591) Tlioproceedsof sale of ane^tate 
after the death of the owner, for arrears of revenue, 
2rip<-or(i Sarjiidimie, 22\V R 4^ or rent filling due 
afterlii*deith, Abinonh (Viondrci \ I‘toliodli ( liandra, 
10 lull Cl 35", nr L.iijd Acqui-ation money ileposited 
for purclii'C nf part of the estate, ti, or a (lovernment , 
rroiui*'or\ note taken in the name of the widow of 
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the dece^se(l while she Iieli a certificate under 
Act »&, IS T (leht due to the deceased so is moiiej due 
on a polic\ of life insmance of the deceased 
death Oriental cte AaamaneeCo % Tontedu, 10 lm| 
Ca 263 (Mad) Rajamma\ Ifamakruhnay’ja, 29 '1 
121 


Mottgaqederree Tlie section dots not apply 
mortsn^e decree, vfherono peisonal relief is asked lor 
Awitiionn a Gummvrthi 16 M 64 A’anc/iniid ' 
rtnaito 28 B 6W Palamynndi v VcerammnI, 2J ^ 
77 eq when the defendant is the assifpiee of 11 
moitgased properta Aanc/«iit 6in<7h ' Baijnath, 

336 llaghunnlh \ Poieahnnth 15 U 54 GopaW 
&an.<Hrii/«<!/vnn I2 M 25') oi nheie the petsonal reiie' 
though asketl for, is not granted eg ns harred hj tui 

a Shnmanmtd 22 C 143 , >«»« ^herj 
a ppisonal decree is al»o pra}ed f ir 
Utd.nmmalZl,i/*h 16A 2')1) Ptihinvjondi y Ueriim 
vial avpia A suit under s 68 Transfer of Property 
Act ba the heirs of mi usiifniciimn moit„a,,ee 
whose faaoiir there is no pei-soinl emtnant on 
of the properU Imn^ unpaired m a-alite hy 
erents does not neeil n tertdicite nsench n suit c 
not be said to lie one f >r a diht Umfsh C/iondm T 
Vothiirn. JS C 216 \ Himlu lieiiig the usufructuary 

jiiortcagee ol certain land dieil lea\mg nn adopted son 
and two widows T lie widows assigned the niorl^g 
without consideralioo The mortgagor sold the ^’8 ‘ 

of nsicTiiplion to A wlm | aid off the iiiortpar.! 1° 

a-signee of the widows tlipadipled Kin tlieii su^‘ 

tilt widows, their nwignces niid A to neoairtic 
niiumnt due on the mortgnKt, or for jvum ssioii as 
iisufmctuan mortgagee Held no certificate was 
Bccc-sarj ilriimi/^im a I o/iini 21 M 22 Nor is it 
rcqutrisl in a suit for fonclosure, Ilituirant Siiiqh 
I I/Il/OUKT, 20 \ M N ll'. 


A cirlificnli is re<|tiir<d fir nii onler f r nje^ 
Knsl d.cr.o uiuler O ’111 0. i SIntllt 

trif 12 {• \\ N ■ ■ 


I'o.. 


, I'C 7*7, 10 A 2V>, 1 


,Sdy)' 
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4. Not dobt—4 salt to ^eco^er the profits of 
zaramdan properti from the laminixhr Aulad v 
raj'imTtu/, JoA \\ N 9G, a smt for au account from 
an a^ent of the deceaseil, Bissesicai v Durgadas 
52C 418 

Oi rent, AndilainnMl r Ven/^atae^Mrlu, 17 31 L J 
2oT \ ngendninath \ Sntadnl 26 (’ 356 (*ec«s, if 
suit on bond obtained for arrears of rent Zamin- 
dar of Kalahatn v Fanl^aftipd I II L ,1 CSO) decreed 
due after death of deceased, fianebordaf v Bhaijii- 
bfin* lb B 594, or for an account of n partnership 
anrl pajment of balance found to be due, Sar^ii 
Sl/^lb^ VnrrfiH. 22 31 159, or for daraaffes for 

wrongful detention of goixU SiiWatin v Muneka 
IR 31 437, or monea \\ron,if«ll\ receded, Varni/aii 
lih ni \ Tflli'i, 15 B 58B n not for a debt ami 
tlieiefore does not require a certificate A suit for 
refund of prici nlle«e<l to ha\c been paid for fiootU 
sold but not de!i'ere<l renfo /?fdilM AnXi, 22 31 
144n>te or for an annuitr undera irill, t/n'^unnat/i v 
fjrn;es/iicai, 19 A \V X 217. is one for a debt Wheie 
deceased was in possession as a purely usufractuarj 
mortfiactee, no debt could l>e eaul to be due to 
him , aad the fact that on dispossession he could 
recoaer posse>sion is imineiernl, Cishnoo Pass v 
A/iinjid Di$s, 24 W R 2t)3 

Xo certificate is needed it the debt has fallen 
due or iccrued after the death of the deccaseil, Vim- 
dhari \ Hmcns/irt, 2 C \V X 591, /ftuichordas a 
Idiojiib/i 11 IR B 194 Varoyon BAan a T iti'i, 15 B 
580 or to recoa or a debt due to a trust fund Fcir* 
lajrddia l/'ifcei/a 20 31 1C2, oi to file an award, 
litmchnn Ira Ifan i Iftpn, 16 11 210 

llceetrer —A receiver appointei} b\ ilie court does 
not recjuire a certificate, Hanbar v Harindn 12 
C I 1 252. C Iml Ca 4IC 

.tMijinre of debt —Where a certificate would be 
requiretl from the heirs of a decea«eil the a^ignee 
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a debt fiom sudi heirs is not exempt. Karvppasami 
V Pichu lo 419 ^ legal representatives 

Shodone v IlalalkhMe, 4 C, 645 

6. PEtrt of debt, — ceitificate cannot be 

gianted for the eollfction of a part of a debt, Vuhum- 
‘ A 129. nhafxir Khan v 

Aa/«»dri, 33 A 327, Bttmtllah Degam v Tmrassul 
aneain.S.. A335 see ako note 5tos 7, but see Ahlar 
A/ianv hdhaa.a, 21 \ W J25. andJ/M L 

J cited under note 4 to a 7. though it may be for 
a specified debt,/n re/wdarmoM J8 A 45 

Of a deceased person,— A certificate JS 
«eces-.ar\ only as rcgnrck tlie scpsnte estate of the 

aeceascd, and not when the plaintiff claims by sum- 

'oislnp as a member of a joint Hindu family with the 
aecensed, C/miufm v Uapu, 16 B 240, liagha- 
tcnd}a\ B/nma «6 349 (execution of decree) Jag- 
mohan I}aa\ A/f« Vu.m, 19 D 338, Patethvn Pnx- 
D *■ A 578.Bcc;m;v Phjro 

I trthad, _3 C 912 (to continue a suit) Bigecn Chand 
I ^ 32./><,Hrtiaram v. Bnmnrn, 

2 J If ..Of), Stihramnnum \ JJakku 20 M 232, Otn 
Pcihad ^ Dhor, 7 fnd Ca 8.3C V cunlor af- 
pointed under the Curator’ Act (Xl.K of ISIJ) need 
not priKlucc a certific-iic under the Rncccs-sron Ccrli- 
Ccate Act before he ca„ obfun a decree. Baboaal ^ 

^ « "u't IS biouj.ht on n l«.nd 

stand,nc m the mme of the deceased, it must eliow 
on the fnce of it that tl.e del.t ,s due to the joint 
hniilj and ^ dewaKcrl alone, reu;.<ifor<J»Hrtn(i 
At liiQ rnn>,>n n ’ ^V fVuiintisam/, 17, 

/Lmf) ? r V III,„q,r.,U Pratml 

Jagmoh.,nd,» y Mlum„r„,, 10 Jj |is J,, .S„t,r.i- 

1!, Jl ' «o l.eIo,ig,n the r»,„h „ rrrtificatp is 

<(svin. 1| IS linnbtfiil uheiher tlic Kcofiou 
f, J .1? '•«‘naiibs|,ti,tc.l ns pi iintilT 
r^nlin',.l ' •'•*‘^*1 out a cerfificTte, Ins died 

Isnl,n,r,hesM„.VmmauW. 2.* C. 1J3 
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In the CISC of a pronote id favour of ^ iirni of ts'o 
undjTuleil Hindu brother* both decen«etl their sons 
sum" on It must protioce a certificate Cltokaling 
\ \atcfri 17 il 147 Sec i^amnaraot s /?amc/i<in(fer 
18 0 8G as to a Hindu famih truhng pi*-tners]iip 

^^^le^e a debt is due to two persons jomilj one 
of whom IS dead the other cinque without ^ certi 
ficate at least for his share of the debt impleading the 
le^^al representatires of the decea*^! as defendants 
C/londr i V VnniX. riwiwiru, 13 C X 509 

7. Person entitled toelTects of deceas¬ 
ed. e j an auction purchaser of debt due to deceased, 
VaieftnrntuN Vah 4h 18 R 313 or a person sue 
cectling to an impartible estate /Vi;a of KaJahasU 
^ Aehxijadu '*0 M 4o4 Contra Cur Fershad a 
Dhort 7 lud Ca 800 15C \\ \ 49 See last note 

Pertom not to entitled—A sunning lartnor 
suing alone for recn\erm„ of a i>arlncrship debt Debt 
a \irjMf 20 a 30' Vctifu/ r G/ielloblirti, 17 R b, 
1 idi/nnnth \ Clmnasamt 17 M lOS Gobind \ 
Chandtr 0 \ 480 , a tntstee of an endowment suc¬ 
ceeding anotlier trustee roflrtguiWii T Moherla 2011 
102 P C Jogendra v Uan CUandar 20 C 133 

8. The Court includes a Tillage Munsif s court 
in Madras Ilnatbty Olaga 21 M !!» 

9. Proceed to execute.—\ certifcate i'll 
not necessarj for filing an n| plication to execute a 
decree Vnnjal v Solimtillfi lb \ 2G J/nfisuddin a 
A bdul Dabim, 20 C 753 Iirojt\ latcar, 19 C 4sJ 
Btil/cislinn a H agur$tng 20 R 76 but must be pro¬ 
duced before an onler for execution is made, Aofian r 
Pom nifiron 18 \ 34 

Mhere a morlgacee decree-holder ilie« hi- 1 eir 
api I\ mg for csecution necil m t produce a certificati 
Vnhd i tjsuf r Ibdwr Pob*»i, 2b C 'v’O \or me/1 
a sucee'-«orti) the tru-tee i f an ende wineiu 20 t 1 
Nor an undivideil Hindu brother claiming In sumror- 
Aup to <locea«e<l decree-hol ler, Raghatendra v Cbim /, 
lb D ■'40 
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W here a decree is pirtlj joint in favour of «ie\er. 
decree liollera iimI parth seieral in respect of cac 
of them and one of the deciee holders dies the othei 
who are Ills heirs can take out execution of the ]0ii 
paitnithnit a certificate but as reganls tiie othf 
part must piodnce a ceitilicate 10 0 0 378 


\.n objection as to non compliance n itli this sectu" 
may be taken on a enlisequent oj plication for exec 
tion uhere a pnoi application has been allowed ee p t 
B ehan \ Majid 24 \ 1 »8 


S. [he District Court within the lunsdK 

Curt h.v ng ,.n. *'»" "f, " 

diclion to g aoi cer OUlmaiU) Iismod lit tllQ tllll 

of lus death or if fit that tim 
he had no hxed |)lnce of residence then witiu! 
The iiiiisdtctjoa of which nti) part of the pre 
porty of the deceased inny Iw found iny grati 
a certificate under this det 


\ certificate maj l>o graiiud if the conlitioii < 
tlu'i section is salHbcd nliln n^h the deceased was 
foreijicr domiciled abroa f sn lirihim \ 7i0ii/iii»' 
li U 110 


The Court before winch a ctrtificate h pioihice 
oaniDtquesti n the riulit of the couit t) Rrint i' 
Durgidi»y OitUii 27 V 87 

6 (1) Application fot such n ecrtificnt 
must to iiuido to tlio Dist'K 

^ Appjcn.o,. force, 

~ nml Mrifioil In oronliehil 

of the ' pplicfttit in tho mnnuet proscribed 1^ 
tlio Co lo of CimI Procidiiro fot tliu signing an 
>i.rirication of n plaint In or on bilinlf of • 
plntniul nnd saiing foith tho follining pirti 
ciilnts nniii'lj — 
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(«) the lime of the doth of the deceased , 
(6) the oi-dinftrj residence of the deceased 
at the time of his doth ind if such residence 
nas not within the local limits of the junsdic 
tion of the Court to which the application is 
made, then the property of the deceased within 
those limits, 

(r) the famil} or other near relatnes of the 
deceased and their rcspocti\e residences , 

hi) the right in which the potitionerclaims , 
(cl the absence of an) impediment undei 
section 1, sub section (4) or under any other 
proMsion ot tins Act oi any other enactment 
to tlio grant of tlie certificate, or to the \alidit) 
thereof it it were granted , and 

ij) the debts and securities m respect of 
winch the certificate is applied for 

iSlIfthe petition contains an) atorment 
which the person \erif)iog it knows or bolieies 
to bo false, or does not bclie\c to bo true, that 
person shall be sulyect to punishment according 
to the proMsions of the law lor the tune being 
in force for the punishment of gi\ mg or fabri¬ 
cating false evultnco 

1. Minor— ifa' appl\ tUrouUi a next ineud. 
HimKvnr v SarJiir, Al \ K<i(i x Turn, 3 C L 
U ."19, contra, GH/a6c/«and V Uof«, 25 B 523 See 
lieadinj; GHordiOH to noic 5 to s 7 

2. Specify debts — \n af plicalioo should not 

he ih'-mis-cd for failureto SHudirariKKil ^ Kullappa, 
111 LJ ”0 1 he court oujsht to take some iMdence 

as to the eiiMence of tlic debts in rc-j'cet of which a 
ccriificate is apihed for Hodlta x ISrindihun,'2o C 

2",//om h’rw’iurt V /tal ibfi xfni, 23 C -131, Con¬ 
tra, ka$ht X P^rhhn 2a B 119 



12 IIIF Sucocsbiov Cebtipioiie \cr [Act VI 

7V,f V tliefirantee Vain 

i-hd-i Mawig Hlaw Sind Ca 09B (Bur) 

7 (1) Iftlie District Court J9 sitisficd that 

Procedure on appi wgjotmd for entertain 

”ton ing the ipplicition it shall fii 

a diy foi the hearing thereof 

and cause notice of the apphcition and of the 

day fi^ed for the heirm^— 

( 0 to bo served on any person to whom m 
the opinion of iho court special notico of the 
application should bo gueo and 

L° some conspicuous part of 

the Lourt house and pubhshoil in such other 
««t.)oct to iinv rules 
made by the High Court in this behalf thinks 

and upon tlio day fixed or ns soon thereafter 
may be practicable shall proceed to dccnle 
in a summary manner the i ight to the cert fic itc 

to CTourt docidi s the right tlien.to 

to belong to the applicant it shall make an onkr 
for the gmnt of iho certific ite to him 

(1| If the Court cannot decide the rmht lo 
ho ccr ifipto without do'ennmmg miestions of 

Ind 7to It to ho toi intncaic 

and difiicult for dotonnination in a sui.umr) 
procucding it ma> no\ortholcs<j grant a cortifi 
catc lo the applicant if J,o a,, «nrs to 1 . the pi r 
son h-^'ingprimayicitf the lent mlt ilanto 

(t) la n there arc more applicants tli in 
one for a cortifieato an I it npi^nrs to tho Co irt 
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tint more th,\n one of such applicants are inter¬ 
ested in the estate of the deceased, the Court 
r a\ in deciding to whom the certiScate is to be 
granted have regard to the extent of interest 
and the fitness in other respects, of tlie appli¬ 
cants 

1. Right to eertlfleate.—The court ought 
to mshe 6( me eiKium as to the title of the applicant, 
Siti'nmti \ Siihl nnma 17 M 47<’, Jfom hrtshna 
\ D ilnhhadra 23 t 431, Batunta \ Parhoti, 
31 C 133 \\Iien there is fl question as to llie 
s atu' «f the fimiK of the deceased, the court 
ought to decide the jioint in however Rumroarj 
a imnner it chooses Dhnrmaya v Sayana, 21 
B ns I3alma\uiid v Kundan 2 A L J 144, so 
wiien questions of legitmnc^ sod marriage arise. 
Taylor \ Ntuidee, \\ It {18C4) Mi« nr when op¬ 
ponent sets uj) a prefereniial title to the certificate 
Sheetn \alh\ I'ro’notha \«f/i,CC ^03 When one 
partv chimsthe right under an alleged will of the 
ileceised and tlio other as mtunl lieir, llie court ouglit 
to decide as to the genuineness of the will, Jaggal 
V 17 II 277, and where a right under 

111 alleged will snd one by survisersLip are in con¬ 
flict the prinnrj enquiry ought to be as to the joiatness 
or sepmtion of the deceiseil SnWira^ v ./nneeua 11 

II 341 See notes to 6 1 

CertiGcste imv be refused to the principal 
debtor V«cffj<ir(i v (runndi I 31 4 

2. Delay—m ai plwing i« no ground for refusing 
a certificate Dnnjuinsi \ Jadumth, 2 B L R, 
Ap 2C 

liere t certificste ms gnnted to the widow of a 
Hiiidn held that i n her death the reversioners 
rouKl obtain a certificate for n onevs <luo ti ilie estate 
of the husband, and for a Govemmeut Promiss )r\ 
note standing m the name of the widow ns the certi- 
fiente hohier. Ahnunh Chandra v Prohodh Chandra, 
10 hid Ca •’.W (Cal) 
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3. Clause (3) Jhe cjourt sliouKl not go into 
nice niul inliic'ite questions of title to the testate 
Giinictiulm v Jtgmali, 30 C 581, eg, into such 
questions of Ian or fflvt Smfayi v Kamalsktamln * 
if 452, Contra, P 11 (07) No 137), for instance 
of adoption Gwfo6 Chand \ Voti 25 B 523 , or 
re*union Sinichammnl \ Ktdlappn 5 JI L J 36, O' 
oiflinnnl> que&ttons ipgirding a will Jankiv KnU< 
6A L J 171 tho«„li in this case the court was lieH 
competent to trv the qnebtion whether or not there 
was a will 

Sec also notes to a I 

4. Rival claimants —Theio mti'sl W «oTn« 

enquiry ns to the lights of iiiolcHinnnts, Jrjjrt ^ S/ci 
Alt 5 C N 491 \\ here the question ns to right 

to a certificate is hetneen tw< tnitits oneofnlioin 
according to certain gneii fads would be lieir ‘tiiil fht 
other n totil stranger lho«e facis must be gone intc 
and determined although this mar inaolre the trialed 
a question of title v Ah lul IItt^ein, 15 C ')7'l 

la this ca^e, the applicant allcgerJ the deceased to be * 
Sunni and the oppi rent naerjed that he was a Shnii 
The allegation of each | art^ if fine would haae rnide 
him the eitclusue heir 1 he question as to whelhet 
the deceased was a Sunni hr aShnIi was ordered to be 
enquire I into The case is ihrfeient ivhcre both ar® 
jriijio /rtcic entitle I to ihe certificate but one sets up 
some special gmniil wl ich the court night not to 
enquire ns m a \nlnJip fiG 868 <r 

where one clnuns ns the naliiml heir and otlier b\ 
some special title such ns n I iptinn, ns in Surf i/i ' 
Aom dis/ii 7 M 152 s<e f (»imri a I'omoJrid- 

iifi'//i 29 M 121 As In duty of court to grant cert' 
ficale, see P It (07) No n; 

Proeehire S 15S of \ct MV of 1882 did not 
apply to proceedings under the Act Ifence, failure 
of an < pj using | arts to i a\ costs of an ndjouminent 
askc I for In him is no ground for refusing to hear lu« 
CTi Icnec unless tlepayment of sucli c’sts wa« ly 
ci| rcss t rder ina 1c n condition prcrcilent, rirfi^fii 
JIJl 403 
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i/omf e^rti/icnff —As a mle i joint ceitifirale to 
rnal claimants elioulfl not be granteil Iminehauii y 
Utld’^'chniid, 15 B G84 Jamn/ibaiy Hu*‘uhtu 11 B 
179, Vadan Vohnn v 5 A 195, N« v 

Kedar, 5 C L R 368, 

but there is no legal objection to such grant nniler 
special circumstances In re Indarman, IS 1 45. Vidul 
All V Piittfiii 19 A JS19 Av Knppu- 
sam’j, 19 M 497 , an<1 the grant of such i ceitilunte 
IS no ground of appeal. Pmii A/ian \ Bhiibni 17 W 
R 258 

Sepaiale certiGcatesin reflect <i{ dilTereiit moieties 
of the same debt should not be granted, but if granted 
the order is not a iiuDin, w»r<rj»/i \ Siimhrarnjn, 
17 M L. J o7 See howeter note 3 to s 4 

5> Cl 4.—So held in /*’<ics«n»n*s(7 % Khii jaomn- 
ilMSOi 13 R 143, VmiiIcoo % P«r<im, 12 W R 350, 
Azeem v Awcenni, ii> 38 

The court ought t<* select one, and should not 
grant separate certificates to diffeient mdiridnnK for 
partial collection of debts Shttab a. Dcbi, 10 \ JI, 
Amcenmuiseu v /tfiecuiiiussa, 12 \V II 307, iriMefitn 
V. Coif/inroiuinsa, 10 W R 105, Doodhiin v Jan 
Khan, H 5V R 265 , Sreciuntsa t iimrfai irrija, 17 
if L. J 37 SeenofeJlos 4 

The heir unless disqualifieil should get the certi¬ 
ficate, Abdoo! All V Abi</n>mi«*I, \V U (1861) Mis 
41 As between sereral heirs the one having the 
largest inleresi shruld ba^e the grant, ib An heir is 
entitled as against a de\isee, who has not satisfactorily 
pioved the will, Dinohundhoo t Rajmohtnce, 15 W. 
R 73, or as against a person setting up a special title 
which 18 not prored, 7’re/ ili t Poomo, 14 5\ R. 415 

The nearer heir, if not disqaalificd, should be pre¬ 
ferred to one more remote, eg, oniriiiH''i Min<lus the 
mother to the husband of tliedecea'^ed. Moliiin boondtir 
1 I'amaitoogro, 3 '5 R Mis J, the wuluw to the 
cousin, (•ofum a Ganyi, IW R , Mis 32, a father's 


16 'I’liE Succession Certipicvte Act [ActVU 

brother s daughter’s son to fatlier’a father’s brothers 
brother’s son, Gopal^ Haridts, 11 C 343 (Bengal 
School of law), a grandfatliei’s brother’s giandson to 
father’s brothel’s daughter'a eon, 7n re Ooday»httJ^‘ 
4C 411 (Bengal School), a nephew to predeceased^s 
daughters son, Atee Vurdan v Jnnnufli, 15 *’ 

328 , a chela to a guiubhai, Dtikharam v Luchuma’t, 
4C 954, seeGifi^cpT 14 IV R 383 , aiTiong*t 

Mahomedans afaUsieler's eon to half biother, io' 
iltihompil V BiwZool, 17 IV R 562 

A person who le no heir to the deceased is not 
entitle<l to certihcate e<7, a daughter-in-law of « 
Hindu B'lndam Setb't \ Ifitntliim Mahalttkshtnt/^ 4 lu 
n C IhO; or aisloi’s daughter or her son, /Criwi”® 
V Sfcij of St'ite, 35 C 631 

An executor appointed in respect of trust property 
13 preferred to the legal heir so far ns that propertv *’ 
ccmcemed, flaoodr lYddii.H W. R 388 

Ciii'inli'ni A mother os guardian of her minor son 
IB not entitled to ceriificate as to lier father’s estate, 
Sfoiic* 1 Oopal. 2 M L '1 2lC, Contra, Mohmleu 
8S D 344 See note 1 ton C 

6. Deloiratlon or enquiry —District 

in the Boinbaj Presidency ought not to refer apphea- 
lions to Assistant ,I«dces for disposal, First 
CoUtctor V Ardcsir, 15 B 277 

7. EfToct or irrant of cortlflcale-is 

protect I'or^rfins indc>>to<l to tlio estate, and not to coti"‘ 
titute the grantee the rightful heir of the deceased, 
UaiH t/i'indru v 4 B II. 0 A C. 178, 

or Ins legal representatue for the purpose ol 
distributing it among his co-ahnrers, r 

yon, 14 II 236 

lie IS Iniisferee of a decree obtained by tbo de¬ 
ceased and maj apph for iN execution, KJiondorao r 
Cone'b, 11 B 309 

TJie grant alTonls an indeinnil} In debtors parinJ! 
their (hbts to the grantee. Bhiiyobudv r. fl/ioloM'id'i 
8 U ft .317. Oaiirii T r7iiyi>firi, J A. 351 

Sen 1 lud Cn 2ft j ciicil in notes to s I 
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8. When the District Court gr-ints a certi* 
ficatc it shill therein specify 
''ho debts and securities sot 
lorth in the -ipplication for 
the certificste and may thereby empower the 
person ro whom the cortihcate is granted— 

(<{) to receive interest or dividends on or 
(6) to negotiate or transfer or 
(c) both to receive interest or dividends on, 
.and to negotiate or transfer, 
the securities or any of them 
In the case ot « lliodu iridoir and the next 
reversioner, the certificate bemggrantecl to the former, 
eecnrits must be taken from her, Sundarammal v 
r'ii9apn<i, i M I J 3C So where a certificate is 
Rrantecl to a guartlian of a minor, OidaOchnnd v Voti, 
25 B 523 

The seeunty taken does not protect tlie contingent 
interests of reversioners when the certificate is grant 
ed to the reallieir, /’arson v Sommth.S Bom L Jt> 
020 


The section does not peiliape apply to the ca«e of 
« fixed depostt inn Lank, V Jag({eo,28\ 477 

9 (1) The Mistrict Court shall m an\ case 
R.q.,„ii.nor,.ci.- "> ’.lirclut proposes to pio- 
ntj trom praoiee ot cectl under subject 7, sub-sec- 
certi/k-at* tion(3) OF sub section (4), and 

may, m anj other case, require, as .a condition 
precedent to tlio granting of n certificate, that 
ine person to uhotn it proposes to make the 
grant shall gi\o to the Judge of the Court to 
ensure for the benefit of the Judge for the time 
being .a l>ond with one or more surety or sure¬ 
ties, or other sufficient security, for rendering 
an account of clchtw and secunties received by 
2711 
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him and for indemnity of persons who may b® 
entitled to the whole or any part of those debts 
and securities 


(2) The Court may, on application made by 
petition and on cause shown to its satisfaction, 
and upon such terms ns to security, or providing 
that the money reecned be paid into Court, or 
otherwise as the Court thinks fit, assign e 
bond or other security to some proper 
and that person shall theroupon be entitled to 
sue thereon in his own name ns if it had been 
oiiginally gnen to him instond of to tho 
of the Court, and to recover, as trustee foi a 
persons intorcsted, such nmount as may be 
reco^erablo thereunder 

The Qiuouat of the eecmily eliould be 
end a tunc fiietl for furmshiog it Ovlmjiv 
28 A 477 The eecuritj does not protect the y 
cent interests of reversionary Jieirs when the cert>“ 
cate IS ernnted to the real heir, P<«rso» t Som»»«i«r 
0 Dom L n 029 Security ehouhl be taken when 
certihcAlc IS grantetl to mioors gnardinn Gutohcaan 
V Moll, 2'3 B 923 

On grant of a ccrtificnle to n Hindu widoT\, the 
Court may demand security, hut cannot order taa 
the m<ney xeali-ed should be dej'OMtcd m a bank am 
thewidowsh uld recciso only the interest tl cre< * 
S/iiWri V ApuVitn Pra$a<l 9 Ind Cn 571 (All) 


ShiWri V Apul 

lO (1) A Distnct Court may from time to 
timo on tho applicfition ol 

Ext^nsonof crl.r, ^ COrtlficAtO 

under this Act. oxtond tho 
cortificatc to any debt or security not originally 
Bpccifitcl thoruin, nnd otory such oxtcnsion 
siinll hft\o tho snmo cllcut os iftlio debtor 
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security to A^hich the certificate is extended had ss. 
been originally specified therein to 

(2) Upon the extension of a certificate, 
powers with respect to tho receiving of interest 
or dividends on, or the negotiation or transfer 
of, an\ security to which the certificate has 
been extended ma^ be conferred, and a bond 
or further bond or other security for the pur¬ 
poses mentioned in the last foregoing section 
ins^ be required, m the same manner as upon 
the uriginal grint of a certificate 

Extension cannot be granted to anj but the ori¬ 
ginal grantee, e j , not to an assignee from him of a 
debt not included in the certificate, Bajah of Kalaha$tt 
r Rama, 6 M L T 101 

()u 'VN hetlier euch extension can be deemed to be 
8 groat of a certificate whIhd the meaniug of b 7, 
and fur purposes of appeal under 6 19 The answer 
wos gnen in the negatiio in 2o M 634 cited in note 1 
tob Vi 


11 Certificates shall b© granted and 
extensions of certificates shall 


Forms of certificste 
and extended cerli- 


be mndo, as nearly as circums¬ 
tances adiiiit, in tho forms set 
forth in the second schedule 


12 Where a District Court has not confer- 
\m d eiitoi cer tcd on the holder of a certifi- 
I.'fiow m^re3pe”of c«lo aD} jiower with respect 
p3\ver$ IS to securi- to a sccurit} Specified in the 
**'* certificate, or has only em¬ 

powered him to receive interest or dividends on, 
or to negotinto or transfer the security, the 
Court ma},on application iiiide by petition ^ 
and on cause show Q to its satisfaction, amend 



20 Tiif Succession Certificate Act [Act VIl 


the certificxte by conferring any of the powers 
mentioned in section 8, or by substituting 
one for any other of those powem 


13 (1) Fur articles 11 and 12 of th^ fif®* 

. . .. scheduleto theCourtFeesAct, 

1870, the following shah bo 
substituted, namely:— 


[Insert&i tn the Couit-fees Act ] 

(2) In the Court Fees Act, 1870, scci^jon 
19, clause vm, for the words and figures, ‘ nnh 
certificate mentioned in the first sohedul® 
this Act annexed, No 12,” the words 
figures “ and, save as r»fgaids debts and secun* 
ties, a certificate under Bombay Regulation 
VIII of 1827,” shall be substituted 


■14- c.«tv6Aato 

of wlortbeojteTi«onof»carli- 

court feeii OB certiii* ficAto luust bc nccomp^tnieu 
by a deposit of a sum ^1^''' 
to the feo payable under the first schedulo to 
the Court-fees Act, 1870, in respect of ^be 
eorlificnto or oxtcnsion applied for. 


(2) If the application is allowed, the 
depositoil fpy tlio applicant shall bo expended, 
under the (firoction of tho Court, in the I’"*’* 
cha«o of ill*' stamp to Ik> used for denoting *bo 
few (wt j able as aton s«kI 

(3) Any sum rcconod under sub section (I) 
and not ojponcltd under sub-section (2) I’hnll 
bo rofunde'l to tho |»oison who dojKisitod it. 

If the npi'licftUvn for lertificnto i" Krniitc*h y'o 
dcjHwji coniiot be rrfundril; it ran be, if n»i oulrr for 
Rriint of tfic ceriificnic is miwle, v 

I'l M 211 
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16 A certificate under 
‘I'M Act shall hate effect 
throughout the whole of Bri¬ 
tish India 

The person liolcling the certiGcate is the onij 
person entitled to represent the estate both for insti- 
tu'ing suits and for continuing suits instituted bj the 
deceased. UeCHatchi ▼ Anantha Namyanu 2C il 224 


16 Subject to the provisions of this Act, 

, . e , the certificate of the District 

Efr«i.t ofcertincdie ^ . » .1 a . 

Court shall, with respect to 
the debts and securities s|>ecified tlierein, be 
conclusive as against the persons owing such 
debts or Inblo on such securities and shall not¬ 
withstanding any conti ivention of section 1, 
sub section (4) or other defect, aford lull 
nidotnnity to all such )»crsons as tegaids all 
paj inents made, or dealings had in good faith 
in respect of such debts or securities to or with 
tlie person lo w hoiu tho certificate w os granted 
The title 19 conclusive OriewfnZ ete At$urante 
Pc \ I antedu, 10 Ind Co Sb3 (Mad ) 


ElTectof certifi..aie 
K'sntcd orexwiided 
b> Briusli repre-en 
ijtnc III lorciRU 
blatf 


17 Wlieio a ccrtihcnto in the form, ns 
nearly n«i circumstances admit 
of the «iecond schedule has 
been granlcd to a resident 
wjthm a Foreign State by 
the British representative ac¬ 
credited to the State, or where a certificate so 
granted has been extended in such form by 
such representative, the cvrlificalc shall when 
stamped m accord mco with the pro\ isions of 
the (^urt Fees Act, lb70 with rosiiect to cer¬ 
tificates under this Act, have the same effect 
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jn British India as a certificate gi anted 
extended under this Act. 

Such a certificate wcwild preclude the granting 
another certificate in British India, Annaiiurnalax 
Lakshman, 19 B , p 149 

IS. A certificate granted initler this A 
, may be revoked for any 
tificaw'’**''" following causes, narr 

ly — 

(d.) that the proceedings to obtain the ce 
tificato t\orc defective in substanco, 

it) that the certificate was obtained fraud 
lently hy the making of a false suggestion, 
by the concealment from the Court ol som 
tfiing material to the caso, 

(c) that the certificate was obtained 1 
means of an untrue allegation of a fact esaei 
tml in point of law to justify the grant thoret 
though such allegation aas made in ignorani 
or inadvertently, 

<d) that tlio certificate has bocomo u'vele 
and inoperative through circumstances; 

(e) that a deerco or order inndo by a con 
potent Court in a suit or oilier proceeding wit 
respect to ofIccLs coiiipnsing debts or securitH 
specified IP iho certifiento mnders it propr 
that the cortific.a(o slioiild be lovokcd 


A ccTtificiUe gtsnttil under a niisUsko of fact nir 
be nvokcil, Mancharum r Koluht, J9 ll 82t 

This section (Cl e) docs not bar the right of 
person who nllrgiog liiinRcIf to have been joint wil 
llic derc.asfd sues for n dcrlnratioii of JiH right to cc 
lect the debt dno to llie dcccn«cd’R cstnte. nllhough 
crrtificAtc hn* been gmnlM to his widow, Chntun/’j-, 
T. Tltulan, ir> if. I* J 339 
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jn British India as a certificate granted or 
extended under this Act 

Such a certificate would preclude the granting of 
another certificate in British India Annapumalai v 
Laksf man, 19 B p J49 

18 A certificate granted under this Act 
may be revoked for an; of 
tificate**'""" following causes name 

1 } — 

(а) that the proceedings to obtain the cer 
tificate were defective in substance, 

(б) that the certificate was obtained fraudu 
lently by th<* miking of a false suggestion or 
by the conceiinjont from the Court of some 
thing material to the cisc, 

(e) that the certificate was obtained by 
means of an untrue allegation of a fact essen* 
tia! m point of law to justify the giant thereof, 
though such allegation was made in ignorance 
or inadvertently, 

(d) that the certificato has become useless 
and inoperative through circumstancos, 

(c) that a decreo or order made by a coin 
petoni Court in i suit or other proceeding with 
resjicct to effecta comprising debts or securities 
specified ir ilie certificate renders it proper 
that the certificato should bo lovokcd 

A cetUficale i^ninted unlet a mietike of fact may 
be revoked, 1/ane/iarom v Kalidas 10 B 821 

This section (Cl e) does not bar the right of n 
person who alleging himself to hare been joint with 
the deceased sues for a declamtion of his rifiht to col 
lectthe debt due to the deceased s estate nltliongh n 
cerlificnfe has been granted to Jus union Chtnnajpa 
V Thttlati, n V L J 309 
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19 (/) Subject to the other provisions 
Appeal of this Act, ,n .Appeal shall 

he to the High Court from an 
order of a District Court granting, refusing or 
revoking a certificate under this Act, and the 
High Court may, if it thinks fit, by its order 
on the appeal, declare the person to whom tlie 
certificate should be granted and direct the 
District Court, on application being made 
therefor, to grant it accordingly, m superses¬ 
sion of the certificate, if any, already granted 
(2) An appeal under sub section (/) must 
be preferred within the tune allowed for an 
appeal under the Code of Civil Procedure 

Subject to tho provisions of sub section 
(/) and of Chapters XLVI and XLVII of the 
Code of Cnil Procedure as applied bj section 
<547 of that Code, an order of a District Court 
under this Act shall be final 

1. Granting:, refuslngr or revolting: — 
These are the only orders appeilable An order of 
gnnl on the applicant fnrniBhinB security is not 
appealable as to the requisilion of security Drtkire 
V LaWiaud, 19 B 790, Ithagvcanx v Mannt 13 
A 214, SiinJrammaJ t hvUappa, 5 M L J 3C, 
\anh« V Gufalia, 23 A \\ N S’jGiun v Vojfcu, 
2 A L. J 000 A«mju«n»v L. 1 240 The 

onler which the I/egisliture intended to be appeal- 
able was a decision as to who was or was not the 
proper person to be granteil a certificate, and not 
the question whether or not that | ersmf should with¬ 
in a deCnile or indeCnite time, furnish secuntj, 2 A 
L. J 600 Where the District Court j..raiits the ap- 
plicnii a right to obtain a certificate on the fumish- 
inR of security, but no time is fixed for fumislimg it, 
nor are the consequences of failure set forth, the 
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Older fills withm this bection ib A party dissitis- 
fied \ntli an oider lequiiing lurn to furnish secuntj 
cannot appeal from it, 5 31 L J 3C liaynai-eddi v 
Papireddi, 19 31 199 /nreSiiinaCt I'addo 3 4 301 
Monmohtnea \ Khetter 1 C 127 Ra)viohineex Dm’- 
bundhoo 17 R 566 Mhnlta r Vithoba 7B H 
C Ap 26 An onler directing fresh security to the 
extent lo which a secuntj furnished iindei Act XX4JI 
of 1860 has been (liininibhed by sale of the propeitj 
secured or otherwise, is not appealable Altav Sm- 
«at/i, 20 C 641 

here in a contested application the Court orders 
the grant of a certificate to one of the rival claimants 
ou comlUioti of security being furnished, snch an oidei 
13 one giantinga certihcate and is appealable Artyo 
V ThnuQimmal20 M 442, Radhav iirtndabu i, 25 
C 320 P R (0S)Jvo 139 

Order refusing a grant under Bom Reg Vlllof 
1827 IS appealable under the section, Pi<«w6er t 
Ithieai 17 B 230. Jatermal v .Va:«r, 18 B 746, 
Kaiigtihai v Ahoji, 19 B 399 


An opler extending a eertificnte is not appealable, 
Venkuteatcaruhi t Brahma, 25 3f C34 

2. Cl, (S).—3fa1(esaii order nntler tlie Act oj'en 
to review and levisioii 

3. Objection.— Xoobiection under O 41 r 22 

can he pit in an appeal under the Act, Sundnimwi d 

V Afdlappc 5 JI L J 30 


20 Save as provided by this Act a certi- 
fiente granted tborounder in 
Edecton remficatc .** . - . ^ 


of previrn, ccrtifi- tPspcct of anj of tlio effects of 
cate, nrobvie or let- a (IccCAScd perSOH shftll be JO- 
le^rs .1 a miniatra valid if tnere lins boon a pre¬ 
vious grant of such a certifi¬ 
cate or of prolmto or letters of ndiiimistratioa 
in r« spect of the cstaie of the deccnoed person 
anil if sucli provtoiis grant is in force 
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21 (1) A grint of probate or letter's of 
Lfiect on cert ficate '^d»»»nistration under the Pro 
of sub equent p o bate and Administration Act 
bate or letters oi ad 1881 in respect of an estate 
“ sliail be deemed to supersede 

any certificate prciiousl^ granted under this 
Act m rcsptct of an} debts or securities includ 
“d jn the estate 

(2) When at the time of the grant of the 
probate or letters any suit or other proceeding 
instituted b} the holder of the certihcate regard 
mg an} such debt or seciint} is ponding the 
person to whoi i the grant is made shall on 
nppl}ing to tilt Court m which the suit or pro 
teodmg is pending be entitled to take the place 
of the holdei of the certificate m the suit or 


proceeding 
22 Where 


Va1 dit on of cer 
ta npi>in«uts mndo 
n gojd fa ih to hoi 1 


a certificate under this Act 
lias been superseded or is in 
\a!id b} rea*oti of the ce’“ti 
ficate having been revoked 
undei section 18 or b} reason 
of the grant of a certificate to 


a person n initd in an appellate order under 
section 19 or b\ reason of a certificate having 
been previoasl} grinted or b} reason of a grant 
of probate or letters of administration or for 
an} other cause all pav n enU made or dealings 
iiad as regards debts and securities specified in 
the superseded or invalid certificate to or with 


the holder of that certificate m ignorance of its 
supersession or invabdit} shall be held good 
against claims under anv other certificate or 
under the j rebate or letters of administration 


ai 
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Seei s if the order of grant is received before tl 
*^^n^*”*^^** *3 actoally granted Damodhar v Ling 

7 B E C A G 31 

23 (1) Where a certific-ite hn® bee 
granted under this Act c 
«er°.V Act XXVII of 1860 or 

powers bj eurafora grant of probate or letters c 
administration has been inadf 
a curator appointed under Act XIX of 184 
shall not exercise ao^ authority lawfully belong 
ing to the holder of tie certificate or to tb 
executor or administrator 

(2) But persons who hn^e paid debts o 
rents to a curator authorized by a Court t< 
receive them shall be indemnified and tbi 
curator shall be responsible tor the pa^inenl 
thereof to the person who has obtained the 
certificate probato or letters of administration 
as the caso may bo 


24 Any probate or letters of admmistra 
Effect of certin granted before the first 

probates and lett-rs of April 1881 by any 

- , Supreme or High Court of 

Judicature or by the Court of a Recorder m 
xJurraa m any case m which the dcce^scd 
person was not a British subject within the 
inoamng of that expression ns used in the 
charters of the Supremo Courts of Judicature 
and m which nnj assets belonging to him wore at 
the time of-his death wiih,n the local limits 
Cl the jurisdiction of tlio Courts shall for the 
purpose of the recovery of debts the protection 
o persons jajing debts and the negotiation 
cr transfer of soctiritics included in the estate of 
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the deceased, bo deemed to l^a^e and to h'\%o 
had the effect which a grant of probate or letters 
of admmistration has tinder the Indian Sue 
cession Act 18G5 

PioTided that nothing m this section shall 
bo construed to talidato anj disjosal of property 
an executor or administrator which has 
before the commencement of this Act been de* 
dared by ant competent Court to be invalid 
25. Jvo decision under this Act upon any 
question ot right hotiveen any 
™"S'th> parties slioll be held to bar the 

I ab 1 1 ) of hoMer cf trial of the same question in 
uVder**** **’*'■' an} suit oi ID anj other pro 
ceeding between the «amc 
parties and notiiing m this Act shall be 
construed to affect the liability of an} person 
who imv} receive the whole or an) part of any 
doht or socurit} of an} interest or dividend on 
an} socunt} to account therefor to the person 
law full} entitled thereto 

See hcfloravi v Jfamkuar 7 \ 1 J ''ll 
26 (1) The Local Government ina} by 
notification in the official 
n'V'^Ccurts*’^w^'h Gazette invest any Court in 
jurisdctico of Ds fenor in grade ton District 
lb Court vrith the functions of a 

District Court under this Act 
and mn} cancel or varv an} such notification 
• 2) An} inferior Court so invested shall 
within the local Imnts of its jurisdiction have 
concurrent juri«<liction with the District Court 
in the oxcrciso of all the jiowers conferred h} 
this Act ujion the District Court and tho 
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provisions of this Act relating to the District 
Court sliall applj' to sm*h an inferior Court 
as if it were a Distiict Court 

Provided that an appeal from any such order 
of an inferior Court as is inontioned in suh-see 
tion (1) of section 19 shall ho to the District 
Court, and not to the High Court, and that 
the District Court may, if it thinks fit, by its 
order on the appeal, make any such declaration 
and direction as that sub-section authorizes the 
High Court to make by its order on an appeal 
from an order of a District Court 

(8) An order of a District Court on an 
nppoil from an order of an inferioi Court under 
the l*L3t foregoing sub section shall subject to 
tch proiisions of Chapters XLVI and XLVII of 
the Code of Civil Pro. ediirc as applied by sec 
tion 647 of that Co<lo, bo final 

{4) Tlio District Court may withdraw any 
proceedings under this Act from an infoiior 
Court and may either itself disjiose of them or 
transfer them to another such Court establisho 1 
within the local limits of the juiisrhction of the 
District Court and having authority to dispos” 
of the proceedings. 

(5) A notification under subsection (1) 
may specify any inferior Court specially or any 
class of such Courts in any bail area 

(0) Any Civil Court which for any of the 
purposes of any enactmciiD is subordinate to, or 
subject to tlie control of. a District Court shall 
for tlio purixuts of tins section be deemed to be 
a Court inferior jn grade to a District Court 
Then* u no Mcoml ai>i>is1, Suita v /’cdiana'id'. 

17 M ic:. 
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A SuLoidinTte Judge, invested to heat applications *• 
nrder this section, Ins jurisdictioii to hear and dispose to 
ct applications under Bom Heg VHI cf lf27, Pttam- zs 
lorY Itluc‘ir, 17 B 230 

27(1) When a certificate under this Act 
burrender of su been superseded or IS in 

per<ededandin\alid \fthd trom any ol tile causes 
certificates inentionccl in section 22, the 

holder thereof shall, on the requisition of the 
Court ^\h^ch granted it. deliver it up to that 
Court 

(2) If he wilfully anti without reasonable 
cause, omits so to tlelner it up. le shall bo 
punished with fine wnich iiiaj extend to one 
thousand rupees or with imprisonment for a 
term which maj extend to three months, or 
with both 

28 Notwithstanding anything m the Re- 
irovition* With gulfltioo of the Bombay Code 
the pro.. 

Resuiaiion viil of 9ions 01 scction •{, sectiOD C, 
sub-section (1 . clause (f) and 
sections 8. 9. 10, 11. 12. U, 16. 18. 10, 25. 20 
and 27 of this Act with rcsjiect to certificates 
under this Act and applications therefor, and of 
section 98 of the Probato and Administration 
Act 1881, >Mtli respect to the exhibition of in- 
\cntones and accounts by executors and admi¬ 
nistrators, shall, so far ns thej can be made 
•applicable, nppb. respectively, to certificates 
granted under that Uegulation and applica¬ 
tions made for cerCific.itcs thereunder, after the 
cominencomcut of this Act, and to the exhibi¬ 
tion of inventories and accounts b} the holders 
of such certificates so granted 
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THE FIRST SCHEDULE 
Enactments repeated 
(See Sectton 3 ) 


Nnmocr and ye..r. Subject or title 


Acta of the Governor-Qeneral in Council. 


]i Coliettion of debts ISo much as has not bers 
ou successions I lepealed 
V Bombay civtl losection from st>i 
t^burts Au, tBbj inilusive oi tbe word* 
Bud hguresi "Bombay 
Regulation VIIl uf 
iSij, ‘ down to dod m* 
elusive ci the \vord< 

’ lepresentativesofde* 
, . . ceased persons «nd" 

4 Laws Local Lx bo much as telates Co 
tent Act. i 8/4 Act XXVlI of iSOO 

9. Oudlt Civil Courts Section <5, cUuse (jl, 
AcC »879 reiati«»g to opplicttiocs 

lor ceitihcaCcs under 
. AuXXVa ot tSoo 

I. Probate and Ad bectioos isi and isi 
mmistratioo Act. 
i8S( 

4 Punjab Courts Section so, subsection 
Act, i 8»4 (1;. clause (a) 

?. ueogai, n orth* Section aa sub-sectioa 9 
'Vesiern Provin clause (r) 

, CCS and Assam 
Civil coons Act 
18S7. 

e lAeutenant-Governor of Bengal 
in Council. 


1 Public Demands ■ in section/, clause fj), 
I Heevoery Act, me woida "aiiU we 
tSSo J note toparagrapn laof 

I bchftJule I' 



889.] Tue Succession CERTincATE Act 31 

THE SECON’D SCHEDULE 

Forms of Certificate and Extended 
Certificate. 


Sch. 

il. 


(Sctf &cfton II ) 

In the Court of 

To A B 

\\ hereas }ou applied on the da> of 

or a certificate under the Succession Certificate Act 1869, in 
espect of the following debts aod securities, namMy — 


Ddits. 

1 

berial 
number | 

Name of 
debto* 

Amount of debt, 
including interest, 
on date crapplicatiOD 
for certificate 

Description and 
date of mstrumeatr 
if any, by which 
the debt Is 



1 

1 

1 secured 


Securities. 


DcscRirtiON 

Market value 
of security 
or date of 
applies tioD for 
certificate 

Serial 

number 

Distingui«h 
ing number 

or letter of 

securitj 

Name, title 
or cls«s of 

NmouDt or 
par value of j 







Thu certiricat>- is accordiuglj granted to vou »nd eio» 
powers j-ou to collect those debts [eurf] [/» rrmtw] [in/r»rjfl 
(ifiri[to nfSOl afi) [t irans/rr] [iho$t iteuniusj. 

Ds'ed this ds} of 


D strict Judge 
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pt vn 


In ibe Court of 

On the applicnttoii of A B made to me on the , . 

day of , 1 herel>} extend this certificate ti^ ‘he i' 

tow mg debts and secontie«, namely — 


Debit. 


Serial 
number | 

1 

[ Name of 

1 debtcr 

Antount of debt, 
including interest, 
on dale or application 
for extension 

Descnpl'"” 
dateofms5"«f 
If any. by''"'” 
the d^*»V* 
secure'^ 


1 

! 

1 1 

1 

1 


Securxtiet 



1 DFscRirTioN 

Markef'''’ 

ofseeuM 

or '5'" 
apphC*'"'" 

' g^teniic 

Serial 

number 

Distinguish* 
ing number 
or letter of 
security 

Naim, title | 
or class of i 
security 1 

1 

1 Amount or 
jpar \alue of 1 
1 security 

1 

1 

1 


! 




Tbii extension empowers A R to collect those deb'» [""J' 
[to rtctnA [inlfr/tt] [ot*] [fo i' 

/rnnt/ft] [//lou </-f«ri/irsj 
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Act Vir OF 1887 
The Suits Valuation Act, 1887. 

RECEl^EDTHEG G’s ASSENT 0\ THE llTH 
Februar\ 1887 

An Act to prescribe the mode o/iuhnng ccr 
turn Suits fur the purpose oj determining 
the Jiiiisthclton of Courts uith lespect 
thereto 

Whereas it is expedient to prescribe the 
mode of \nluing certain suits for the purpose of 
determining the pinsdiction of Courts with 
resiiect tViototo, It » hereby onucted m fol 
lows — 

1. This Act mil} bo 
called the Suits Valuation Act 
1887 


PART I 

Suits relating to L\ni) 


2. Tlii« Part slmll extend to such local 
areas and come into forco 
*!’/pirU tlioroin on «!uch dates as the 
Goaemor General in Council, 
l)\ notification in the Gazette of India direct* 


Fart I has l>een exlenJol to tlic Punjab from the 
firvl iJsv «t Jiarcli, ISS'l, (Gazette of India Feb 2^, 
It I, p lor) 

:«ii 




Aot VII OF 1887. 

The Suits Valuation Aot, 1887. 

Received the G -G *s assent on the IIth 
FebihjaRA’ 1887 

An Act to prescribe the mode of valuing cer¬ 
tain Saita for the jniriwaeof determining 
the Junadiction vf Courts unth respect 
thereto 

Whereas it is ospetlient to prescribe tlio 
mode of vnluing certAin suiis for tlio purpose of 
(Ictormming the mnsdiciion of Courts with 
respect thereto, It is hereby onucled os fol- 
lot\s — 

1. This Act mo} be 
" * called the Suits Valuation Act, 

1887 


I PART I 

.'“UITS RELATING TO L^ND 
2. Tlii« Port slmll oxtend to such locil 
orens, and come into force 
rarri thi’icin OH «!Uch dltCS O.-^ tho 

' Oovornor Generol in rouncil, 

) hi notificntion in llio G^zetto of India directs 
Part I ln« l>een rxlendetl to llie Punjab, from the 
fr>-i<ln\ c f March, I8S'*, of ludia, Feb £.A 

I 1S.'0. Pi 1.1. 107) 

I 
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3 (/) The Local Go\ernment ina}’ with 
for Loci J,'’® smct.on of the 

Goxeinment toinake l>Overnoi Cieneral 111 Council 
vaiulonand"for"'u® tlotermiDing 

nsdictional purposes Vftluo of Jind for purposes 
of jurisdiction m the suits 
mentioned m the Court Fees Act. 1870, section 
7, pnrTgr iphs v and vi and paragraph x, clause 


(S) The rules may determine the value of 
mj class of land or of any interest in land, in the 
viholo 01 any part of a locil iroa. and may 
presciibe dillerent values for diffiront places 
within the same local area 


In the Punjab the value J.as been fixed at 30 limes 
the Government Itevenue This applies aLo to siuls 
bv leveisioneis to have an alienatwn deelaretl invalicl 
after alieuei e deatli P It (92)\o J 45 

here in a suit for jne eiupnon tlin niarUl 
value of the j.rope.tv exioe.ls Rs 2 ^ 0 , a fuiiher 

appea lies to the Chief Court undeis 40 . ch 

^o 14 j I U f93) No yg and Noa .> IS"* 
vvhere decree eirceiU Its 1000 in a suit for icdemf 
imn, P It (03)^o 2 | tvi.cie in a sui* for losse. 
sioM of lanrl, till vahie is Uss than Ra 1 000 accnulmj; 
r R (03)Vo’"Ileal lies to llie Cliief Couit 

4. Where rt auit montiontd m the Court 
aniuvtion ofrtiier 1870. soclioti 7, 

in ci-ii .in iuii< reUi |’■*•■«^;mph n. Or Schcliiilo II, 
y'T 17, It laics to land or 

ihtliia ' ' ® an intortst in land of which 

tho vnhio has 1 h on liotoniiinv d 
Ji\ rules iind.jr tliu lost foregoing section, lie 
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amount at which, for purposes of jurisdiction, 
tho relief sought in the suitis\ftUted shall not s, 
oxcood tho \ahio of tho hnd or interest as 
determined b} those rules 

*lhe Loc.xl Government shall, before 
making rules under section 8 
consult the High Coiiit with 
respect thereto 

{2) A rule under that section shall not take 
oflect till the expiiation of one month alter the 
rule has been published m the local official 
G izottc 

6 . On anti fioin the da‘e on winch iiiles 
K-peai tif ‘cutioi under section 3 take cfioct m 

<4 1 Ihe Madras part Ot tllO tCmtOriOS UD- 

tiMi L> 5 u la A 118 a administration ot the 

Governor of tort St George in Council to which 
ihu Madras Civil Courts Act. 1873, extends 
siLtion 14 ot tint \ct shall bo repealed as re 
gaids that part of those territories 

i»Aur II 

OtIIIU "MITS 

7. 'ihis pirt calends to ihv. wliole of liritish 
Lxtcu and com- India, iind slmll come into 

men cmeot cf I art torCO On tllO filSt da\ of Jul\ 

‘ 1SS7 

8 . \\ hero in suits other than tho-'O referred 
Connie V-i 1 II c lo m the Court Foes Act 1870 

«t.d jurud ..iicnil section 7 para’rijiis i vi 
pamgra]'!i s, 

' claust (tl) Court fees are pav- 

able <id tidom.i undtr the Court-Fees Act, 
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1870, the value as determinable for the compti 
taiion of Court-fees and the value for purposes 
of juiisdiction shall be the same. 

As to suits for money see note 5 to s 7(i)Coiif 
Fees Act, as to suits under s 7(iV/ Court Fees Act sc* 
notes thereto , as to snits under s 7(v) Court Fees Act 
see notes thereto, as to suits for pre-emption, 'C* 
notes to s 7 (vi) Court Fees Act As to un'ci 
8 7(vin) Court Fees Act, see notes tlieieto. As t'' 
suits under e 7 (it) Court Fees Act, see notes tlieieto 
As to suits under Art 17 Court Fees Act. see note: 
thereto Ab to suitft for possession mil mesne pit fit® 
see note 3 to Henj^al \S'^flln and N \V -P Civil C'oiirU 
Act 


A suit bi a laiidloid against a teiimt wlioliolili 
oier j'ays Cotiii fee on a )car8rent uliich is si** 
the lalne for junstlicrion, P U ( lO) No L'7 

In a suit for removal of dams tlie vsliieistjit 
dopiecntioo caused to the plnmtiJIa land l>) 
interfeience with his free right of water P R 
No IbS 

A suit for mesne juofits was valued at lls 300 no*' 
tliere was a stiggesiion Uni in the ease of a larger suoi 
heinj; found due the pHintilf woiihl paj addition^' 
Court fee 'Ihe profits were found to bo Rs I'i'' 
but tlic plaiiiliff ihd not j i} the nilditionnl Court ff® 
on applv for amendment of the phint Ihe lir=j 
Court/we him a decree for Rs 22 » lie nprcsle** 
to till* IJi'tnct Jud/c mIuiii/I ns arpeil at the diflcr* 
ence iietueeii ils 'ioO and I(h 2JJ Hetil tlie value 
of Ins Milt was not clnnsjeil, huh hamnl v Fnrh'r 
h"hmin 7 Iiid Cn 778 (Cal) 


9. When flio subjoct-inattur ol suits of iinV 
lieierimiutir n of cltss,otlior llisn fiulis mention* 
v-iiiie ofcTisin nmi* od jn tlio Coiirl Fees Aeh 
1870. suction 7. pnrsgnphs v 
nnd M. And pitr-ijjrapii x, clause {> 1 ), is 8itch 
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thnt m the opinion of the High Coint it does 
not admit ot being snlisfacionl} valued the 
High Couit ma} n-itli the previous sanction of 
tlio Loc.U Government direct that suits of that 
class shall lor the pur|>o3es of the Court tees 
Act, 1870 and of this Act and any other enact 
ment for the time being m force be treated 
ns jl their subject ijiattc) vvere of such value ns 
the High Couit thinks fit to specify m this 
behalf 

She ivilea nre not I» have vetrospective eSect 
r U (09»ho il 

lO. [liepeat of fi JJ Piinj<i(> Cmrts Act 
{^Vlllof ItepeUedbf/ the Repetdxng 

i ««d Act (A// of ISOl) 


' PAftr Hf 

'5UI I r EJIENTAl PnOT istoss 
11 (/) Notwithstanding nnvthmg in sec 
' 1 rondure tion 578 of tlio Code of Civil 

ebjcci nisiiV'noi l’io<'cdure an objection that 
or re\uo(i reason of the overvalua 
n*»"*ot tlou or uodor V aliiation of a 

vaiu<^ Iff jur«i or appeal a Court of first 

0 « purpose* mstanco or Lower Appellate 

V Court which had not jurisdiction with r..spect 
to the suit or app^vl cacrcised juris liction with 
Tespccl thereto shall not bo enKrtained In an 
j, Apjvellato Court unless— 

1 1 ) tbe obi'ction was t-ikcn in the Court of 
first instance at or before the hear 
mg at which issjcs were firs* frvraod 


6 The Sdits VaU-4TI0S Act [Act W 

< li and recorded or in Lower Appellatf 

Court m the memorandum of appea 
to t}»at Court or 

(6) tho Appellate Court 19 aatisfiod for rea 
sons to be recorded b} it in writinj 
that the suit or appeal was oier 
valued or under \alued, and that 
o\er valuation or nudoi valuation 
thereof has prejudicial!) affected thf 
disposal of the suit or appeal on iti 
merits 

(S) If tho objection was taken in the man 
nor mentioned m clause (aj of sub sectioc 
(/' but the Appellate Court is not satisfied 
as to both tho matters moDtionod in clans' 
(6) of that sub section and lias before it t n 
materials necessary for the dotormmation of tli< 
other grounds of appeal to dsolf, it shall dispose 
of the appeal as if there had been no defect o' 
lunsdiction m the Court of tho first instance 01 
Loner Appellate Court 

(3) If the objection was takon m tha 
matter, and tho Appollate Court is satisfied a; 
to both those matters and has not those mate 
rials before it it ehnll froceod to deal with tl' 
appeal under tho rules applicable to tho Conr 
with respect to tho hearing of nppinl , but if 1 
remands tho suit or appeal, or fnitncs and r« fen 
issues for trial or requires additional evidonct 
to bo taken it shall direct its order to a Co ir' 
competent toon'ortnin the suit or appeal 

(!) Tlio provisions of this portion with res 
poet to an Ap|>olIato Court shall, so far as the' 


1887 ] 'luF Slit-* Vaic\tios Act 


C'Mi be mnde applicable appl} tonCouit exor- 
cising roMsional jurisdiction under section 022 
of the the Code of CimI Procedure or other 
onactmont for the tiino being in force 

(J) This section extends to the whole of 
British India and shall co ne into force on the 
first daj of Julj 1887 

1 On the Merits.-7/ iJie thsposiJ ol the 
fiuit has not been prejachcialh affected -i Court of 
appeal will not interfere Kitpputami \ Andamrnal, 
G 51 I T 241 Kriahnnioirmy v Surcoj/ 1 M L J 
234 . P I R (03) No 173. 2 (I C 103, P R 
(80) No 91 P R (91) No 03 P R (95) No UiO, 
DahJith V RanicViari, 1 C L J 509 

although tlie oxer or undcr-ifaluation was 
intentional /ianii<fi«i«ni«a r Copil L/ionlra, 24 
C C6l li'tjcwlro Ml ^ CJ.ui-n jC 188 

NaniyonatM Namj/anun 15 M C9 A'afi PujOrt \ 
Vanjnji 21 M 271, ttariiwia A/enon \ A’arimoftnrfl 
24 M 43, i/na l>axi Ram v 'lu'tht Rnm 15 A , p 
379, Ifalicriai \ 7/i<(a>ain 25 W R 7C, Diii«)i Chon* 
dm V bamamoyi, 1 C W N 136,6 0 C 253 

AVliere nn objection as to xahniion is taken in 
appeal the npi'ellate court ought to enquire whether 
if true, It Ins nffectcii the ilis|<''it of the suit nn the 
merits WahuluUahv Kanhayi M 2> A 174 Ihe 
f< ition cures the defect n i onl\ where there has been 
a final disi'os.al b^ tbe lower sj pellale ct url but also 
arherc the ca«e has lioen sent down bj it lor a finding, 
Uamniy Sety of «f.fc 24 M 427 

The men ehan„t of forum ct ii«cqui nt on an under 
xaluaiion cannot of HmI f be treiUal ns prejuhcialU 
affecting the ihvisnti« f the cast on tin merit' I’lihim 
Clan.rT R 20 M I J 72b 

2 Plea of Valuation.— Tlie j lea of wrong 
Tftluation cannot be taken fi r the lirsl tune in secon I 
appeal \/iii/iuravii v NoRiJtnldnffiu, I'l M 41S, 




iABLL or CVSCS 10 THE TRANSl’CR 

01 rnopLiiii ACi 


Alntli ^ \saram 
Alnji G'lURndhar ^ ^^nkta 
Ali1>tkko\ knnluamma 
Ablns AJi V Ivanin Btik^ 

Alxliil V Kashi 
Aliliilaa lirluix 
Abdul All a Kholsinsh 
Abdulcadcr a Tajoodin 
Abdul llai a Natliw 
Abdul IHU \ Gulam Jilani 
A* clul Ilyo \ JIiP 'Hhan <?d 
AUliil lasihtu \ Haflat 
Abdul Karim a Sabmin 
Abliill V > Sublnravar 
Abdul Klndir% 1‘ Mamnnd 
Abilul ymi I ttm a Sadaniddin 
AIkIuIK IK arj* > Ma iilnli 
Abdul \ Abdul Majul 

Abdul Uiliunn \ Ao>r Maliotnod 
Abhoichurn \ Attarmoni 
Ablakh \ Salim 
A1 nlnm \ lliil b 
Abu \ Uosinii 
AliiliaLara \ < iikatam iiia 
Abu Hasan > Ibuuran 
Abu Malninrd a Chan b r 
\l u Mull immi 1 a Kamr l-iixa 
Aibarath a Mathumroal 
Acbaa \a a lUmimatit 
Aclioliainko a Mahabir 
A’huuluta Cli’anKa 
Adams a AiiSiU 
Adams a (.iliipa 
Ad.raaaa llilla 
A a \cliotc Natb 
A C a Wlilto 


1 AGE. 


180 

409 

11 27 

43 
422 
SOI 

r* 

SOI 

S .9 

SjI 

413 

1C3 

44 



c vsrs—TRANsrEn or propli t\ act 


\gTPchand \ Il'»J lina 

AgborcnaHi \ DebDart3an 

Agin \ Mohim 

Agra nir % Barry 

Alicarii V Bclltnaii 

Aliiind All \ Bilas 

Mill aduddin a Majlis 

Ahundullah a Salar 

Alirrcd v IJal ir 

AJimtxl \ Kiinlianicd 

Alinied All v Ililas 

Ajab y Mangnl 

Ajij nd din a lltiddhan 

Ajudhia \ Man Singh 

\judhia \ Ralimnn 

A1 atlu y Clurajil 

Aklnra Pinchaiti ^ Siliilal 

A1 lieritn \ Nindkishoro 

A1 iiha a ‘'aklnraro 

Alamgaraii \ Lakshmau 

Aldrich a Cooncr 

Aliliaa ^am1 

All Hasan a Dhirja 

Alijatia Mariam 

All Kliaii a Moliamed Mian 

Alisliali \ Ibtaaiu 

Allan re 

All koln a Ilant hand 
AUaCa iMlta 
Allnna Ilarrifinn 
\malni a IJInn 
Amari hand a (ml nl 
Aiiiarcliand a Kila 
Atmr ( haiuUa > Roj (lOlol o 
Aimrinth > \clianLinr 
Anihil a 1 n»ad a Dvvat] a 
Armor \miinl > Sinl ara Anrijanan 
AmiirClianda hhiaa I'risail 
Aincoriillali a ICanidas 
All oroniinnatli > Sarailliana 
Ainim hand a Tinth 
Aniiiiiid ll I Natori 
Ainirtammal \ 1 oriasami 
Aiiilrthaiini la I imiiHaini 


PAfF 

233 
285 
S73 2S0 
ll 


24-. 


201 

IIP. Ill 

26 ‘i 


rco 

5l* 

111 ’ 


2 in 

i<io 

iir 



C\SFS—TRANSFER OP PROPKUT^ ACT 


111 


Atnjatl All n Maniram Kniitli 

I’AOp 

a? 

\mohL \ Ch indun 

274 

Analann \ Saitlamnlath 

189 

Ainnd a AIi 

170 

Ainiul 1 I’ranUisto 

4'5 

Amndainn^ce \ I akiti Cbandra 

?80 408 

Aiimdi 1 J)«p 

513 dn 

Anaiidiliai a Jtajiram 

2'. 

Anandrio \ A (» 

55 07 

Aiiantlia %. AagamiUhu 

42 

Andcrsaua M R Co 

*170 

Andrew \ Andrew 

Cl 

Andr«-w a Lmnut 

8S 

Angainiml \ Moh SacHMl 

297 

AtiRannavaa \ niioor 

leg 

Angplal s Jagdiali 

7 

AuRlo-India. ett C<.> \ Omndcmull 

4^7 

\»iSra\i a ^ing 

70 

Aniudaa Matliuia 

dOi o95 400 

Anmji \ Clnndriliai 

H 

Aiiiiatiial 11 1 ^fahiandi 

127 

.iA’iVi-fW/.w > 'ytri.w.'.v.‘t.\f7.v 


AiuiT^vami a \araian 


Aiitaii ill M 

4i9 

'n 

Ant iji a liittiji 

Antfionsonm etc <?nc \ I'olcx 

44', 

Atnind > UnrRiIni 

lo 

Aniindo \ Dlioiieiulra 

1?9 

Aniindo > Doe 

• dl 

Anwan Hegam > Ninn lul-ilm 

424 

Apia Niiitn 

327 

Appinn > I'ratlipati 

58l 

Apiiisamia Airippa 

210 -'.4 

AriUvii > Vast ••'ll"* 

H7 

Null slur » Sml Sar*lir 

S'?* 

Arrow s iiitU x Trust 

7o 

Arumii^im N \niiu 

•'“1 

Arnmngim a I’criT'ini 

jlo 

Ariimiicnu a 'Jirn^inm 


Arunacfnlt \ siiln^i 

?r) 

Arunaclial im \ AMiTasiam 

;*• 

^ArinitrliilHm \ ^ >l>ramaiiia 

10. ’•7. 4'15 

Arnniri.iKs Rsimah ^ 

S7(J 

Anuila\a\ (lopala Krishna 

O'" I'O Id; 



CASES—TR WSTFR 0» TROPERTY ACT 


Arnth \ Ju"gunn'»th 
Asan T Am 
Asan ^ STwasiinrtaram 
Asiii'.'ib V ^ an ana 
Ascongli % Joliiison 
Asliutosli V La1 lutnoni 
Asima ^ Knimn 
AstJej- % rirl of Csso\ 
Atchatnina ■> *'ubbaraja«Iw 
Atl nbnUi ' Goaiinla 
Atul a Bcj J 
Alibi oy V Aiinanialai 
Anf)fioy(?«!Siira a Gmirannl ar 
Aughore T 'lahmiirt 
An! namUn v Oopi 
Avciina \'nrd 
Aw Win T Ilaii nncbetta 
Alim 11 Jawal ir 
Aiinulad KInn \ Ghanaham 
Alim uii nt«a \ Dal« 

Aiinn a Kannni 

BalajiT Migntrain 

Bibajv ^fal aihji v Krial naji 

Bibw a Mariiti 

Bain a slndi 

Balm Small a Ho! an 

Baohiinii a B 

Badri a Rliiodliaii 

Bidri 1 nsT \ a Daiilnt 

Badri Pnsad a Madan Lnj 

laRliilma Milt? lira 

ilia? Iioloa Maltorn 

Buntoiia Morgaii 

I II Bapi a Jamna Das 

IJaiji a Siiilob 

Baiji afli a Ifankr^on 

Baijtt itli a Alat iiLar 

ilaijnatli a 'Inrlidlar 

Baljintli a ^all? at 

Baijnatlia I alio 

Bai Jaiisii il a T akhma Mana 

Bn1 JtamI al a ?lil MonI 

llaJraiBla 1 Bl 

lUkbtawarv Bam 


H6 

111 


«isr 


211 

0 

117 

lit 



s—TRANSlEtl 01 PROPERTY ACT 


Uakshi T Darku 

Bala V Shna 

Ball Baklisli % Loliri 

Ihlajiv niiikaji 

Itihji \ Dliuri 

Balajv N Gopal 

IJnlajiv Nina 

Biliji a Ramcliandra 

Itilajit a IhlBadur 

Bala Subrainanian V Ramaswami 

Balblndir a IJirjraj 

Ball III a Apullna 

Baldco a llaijiiath 

llililco a Haldoo 

Baldoo a 'loljNrak 

Baldooa Sslicoda'a> 

Baldoo a Uman 

llMdooSmsU' Jaggu 

Baldoa a Uman 

Balgobind a Naram 

Balkrishnaa Bishwanath 

ilall(ri<<titia a (iolimd 

Balkrisliin a Madliaaraa 

Ballrialiiua Slinpat Singli 

llillattia \niar 

Ballamdas a \mar 

llalmakiind a Bliagaa-m 

Bilmakiind a Moti 

Bilmaknuda Saiijari 

llalii a Balajl 

Balaauta a B I aCcliar 

Balwant a \oiar 

Balwnnt a l{o>lian 

Balwant Singli a Bo«.Jiai» Nil fib 

Bamandas a 'IhB I an I 

Batmnaranc' ' * onioiasatna? 

Banjiat a lUalama 

Bini a I otlior^ill 

Bank of Uiiiitii'-tan a 1’roiiirhan I 

BaiVatma Ilamadis 

I'anko I al \ PinioiHr 

Bankolal a Ja^al 

1 >tin< r a ll< rn IsP 

Ikanaia GinBiar 


BAfiK 

22‘», 229 



CASrs—TP VNSIFI 01 PIOIIRT^ ACT 


niiisidlnr ^ Gij-n Prtsifl 
Itansullnr ^ SiiUlal 
Uanstl'il V Diirga Prawd 
13 nwan v Mnli AHsUi'tt 
D»pa\ IShirni 
Bni iij] V S^tfca^a n amb-»i 
Papiir'i\ji\ J«amj» 

13ati I alia \ Golab Cl*a\ d 
ISarncl a Al (ulloch 
Jia'sarat a Miinirulla 
I asanrat a fajammol 

I aadi o \ Brojo Mohun 
llaso Koer a llurra Dass 
JlaarndiU a FnajwWi 
Basil V Banarsi 

Ba&uf! i a T iKtii 

Uasu lal T Maliaraj 

liasu Mai a Maliaraj SiiigU 

II iteliaiina a A aral al>o 
L laaji a a Palagonai 
Uiaa Saliib a Mah immI 
IJaa> I a \arsing t 

llfcJf r<l a rriistecs of tJio IJjitish Miisoutn 

I COP Chiinilci a Rai ( oomar 

Bi^iiixa aiMli 

1 I an a Ilaracliiitxlt i 

Ikiari Tala lla i (•Imlan 

Boll iiilalji a I ai Itajlnr 

1! lla r a a Sal ino 

Ian (la a ainhiiii 

1 cm a Kiiiuliii 

III II a aiiilol ami 

I III a 1 (ir n 

II III a Jltaiat 

II III Hal adiir a nacnlapaii 
1 cm M 1(11 all V Itajohaiidra 
It 111 M II o a IIimIoi 
I tf’ni Mn llmlp a bun ntIrA 
I Cl I I ra-^a l a Naram Has 
I lciii tliin a Kun Iaii 
ill mil It a Mtic rtoii 
I> 1 la a n 1 < mira 
Itontimk a I) Vi ofl'ardaiil 
lliriif nl V Jta iiasiiltba 


ISS 

10' 211 
3’1 


1C) IC" 
loO u' 
n 

OlJ 


J (1 
4nl 



( ASI S—Tl AN'S! rp 01 PlOrflTl 

ACT 

an 



1 in 

1 ciliaiuilco ^ Tara 


274 

Iktt) Smith h Trust 


62 75 

Icrajeta Pooh 


131 III 

l!lnl atosh \ Shcihli soleman 


121 

ISIngaa Clminilal 


2jJ 

lUngahati \ Kali 


’’C 

Jtliagibati \ Sakbi 


158 

Jiha^an \ MlahiUtta 


1'6 

Ifhaglati (iirjj 


or, 

Jlhagliat 11 rslnd a Girja Koi r 


12 

Illiagirat! i a Anaiitlia 


n 

lllngiratlii a Jul hu 


o> 

nil igiratlu a \aul at 


•‘LC 

Illngwaii a llliagaaan 


187 

3}) a„wan » Harriet 


" 1 

llhagMan a llariram 


384 

llliagiaau a K iram 


'’21 

illiagwau a Milai rdJakr 


212 

liliagw mlas \ 111 agaa u i 


2"0 

Illiagaaai il is a Shan «las 


08 

ItlngMan Hi 1 a Stmt i>ofStato 


2 6 

liliagiaaii iliai \ S ira siugh 


110 

ilha„Maut a Kalari 1 s IvJ UO IJ** 

141 145 

110 1 0 

llingwat a t aiiri 


SM 

llhagaaal l>is a I r-» iDis 


205 

llhasaaali a t.aiigi 


01 

niiair n a I'arati tstirl 


12 

3 h j i a ( hiiriinilt 


-nr 

niiaiiia ( IniKlit 


115 

lilaitna Daliji 


18 2’t 

ISln'.l ar 1 iirt« tniii a Sir isviaiil ai 


421 

llhalta a Ki I'^hi t 


1 0 

Ithaaaiiia Dtaiaa 


"5 

lliaaaaiiia Jaigl itiail r 


2 >5 

111 aaaai i a 'I itliiin 


127 "0 

111 aaaai i a Hinit » 


05 

Ihaaaaiiia Shiailial 

:oo 2 *7 

213 2 T 

lllawatu 1 n-ail a Kalin 


—9 

1 h.Vaji a I-il'liuaii 


22' “ 9 

1 liiLaji a \a>ha uitria 



lit llama si atilar 


is f 

1 1 liana a 1)1 akpsanr 


578 *vi 

HI ilari a Dal,]. 


312 oil 

11' iLw a s], j-i, \l, 


36 f2 



C^StS—TRA^S^I^ 01 pnOPrRTV ACT 


niiitna V R^glla^ eiJitm 
J^luroanju ^ Kunja ilcliarj 
Bliobo \ Rikhal 
Bhobosoondreo v Issiirclinnclcr 
Bliogabhai ^ Hycm Sanmcl 
Bhola V Ptary 
Bbolanath \ Hiramolian 
Bhola Maqhulunnissi 

Bhoneswar V Rimkhcla 
Bboobun ^ Hiirnsh 
Bhoggobatty V Shant 
Bhiigwan V Upoot h 
BliwgwamUs V Parmoshw »n 
Bhinav Raeha\cnclrv 
Bbupal ^ Jagrain 
Bliupatinatli v Uamlal 
nitup Stiigh V 7aiHtilahi1in 
Bliurut V G 'pal 
BliiUia \ Ambi> 

Bibi Aziran a- Dibi Karmnn 
Btckcrton % ^^aUcr 

ki a KcSywlt id Hh 
Olka Singh i Lachman 
Dilas V Miiiicn 
Bilasinoni v Shoo i'cr^had 
llunal V Birinja 
Bimaljati i liiranja 
Uiiia a Aathii 
Ihi dcshn > Sadlio 
Bird 1 ^\oln^ 

Bmhamliliar ^atIl \ Imlad 

lliiliaii ( I and a Uallia hishaii Das 

Ih^lnii Siiii.li > Jaiinal 

Bi'lirn Chaixl a Axmaida 

IliiLi shiir 1 r sik 

Ihsln sjT N Min?h» vd 

ItislK slur > Usm Sirup 

Ihslinintli > UNlo Mohan 

nisliiin Dnslv IdltAirasaii 

Itissi ssur I si V fiulimiHSur 

tlissosMsf \ Sarnam 

TiIhw snath a t) irgi (siindari 

Bl/rny \ I light 

Illarkh irn I t 


pA(.t- 

211 

I'?l 


I'll 

<11 

251 

-at 


101 


19’ 


224 

191 

29 

2J9 

2d 

■lOfl 

ill 

13’ 

S8) 

342 

>7 

373 3«0 


41 


211 


' 121 
218 317 



C \SIS—THAVSIln 01 PROrfRTI 

ACT It 


PACT 

Bocllini'il ^ Kim Ilankli 

Dr> 

IJolira Tliikiir Das v Collector 

234, 312. S27 

Dolton 1 Donald 

39C 

Dombay Tntnuays Co i Bom 'fun Co 

15C 

Dons immiah \ Mullancmal 

407 

Do/oii s ''ilhains 

14 

Bndlej s Atkinson 

377 

Bradleys 1 oixoto 

42 

Dndlev s I'oc and otliert 

RO 

Drahmadoo s llargin 

23 

Drajmatli v Aniiidimoji 

40 30 

Bnjanatli s Jo"csssir 

127 

Dnjkishoro V Knndiu IHsi 

35 

Drijolnvi s Oijondra 

28J 

IlnmninsM s Ji^cs 

31 

llnmlcj s Drnnton 

421 

Drees Pirfsct 

f5 

Dri) Isisliore s >[adlio 

217 

’Jnjial s Dliassnm 

212 221 

irijinohan s Algu 

’ 227 

Jri'towc s ^\ood 

44 

Jrojokislioio s Me-vjin 

127,128 

llpomneld s Crossder 

r2 

llrnssii s 14 rciisoii 

141 

Dross nos Kens on 

ro 

Drossnes Ui(;sii 

211 

Dross nlio s Campbell 

ICS 

Drinjol il s Di Iclnml er^ 

415 

Bril' 1 s Ilsji bidick 

53f 

Bmks Kol son 

4'3 

Biieklo s MiirlioU 

137 

Diilmcr s limiter 

III, 142 144 

BinuiT s IIe|>kinsnii 

794 

Bulls'otilnr s Bliecinl'tll 

89 

Btiiisidhar s ^iijit 

246 

Brnsw-srs v UiTiiJs'e 

17 

Bimssari Jill s l{anijt*i 

•87 

Biiftfs rinniissn 

“78 

Biirjorji s Dliiuilal 

14'. 

Burit s |(i|;ula 

224 

Diirlinson s Hall 

179 

Burn ss s | onj: 

'6 

Burton s \« wl urs 

86 

Brjnatti t Gel imlliun 

SOI 



■vm 


CASVS—THANSFTft OF pROPKRT^ ACT 


Bhiint V rtaghavendra 
Bliiroanju a Kunja lichary 
Bliobo V Ilikhal 
Bhobosoondrcfi v I<5SMTcl»ntMleT 
Bliogabliai ^ IIvcri Sanmcl 
Uliol'vv Peary 
Bliolanath > Haramohan 
Ohola Natli v AlaqbiilDnnis^'t 
-Bhonewarv Ritnkhela 
Bliooliun A llurrish 
JJhiipgoIntty V Shana 

l!]nigv\'infl'is A Parmcshw iti 
Btiuiav BaglnAendra 
Bliii[)alv Jagnta 
Cliupatinath > Rainlal 
Uliiip faingh V /aimilabdin 
lltiuiut\ Gojnl 
Bliiitm V Ambo 
Bilii Azirnn v Oibi KariniaD 
llicWc\ton% NSalvot 

liulliumil ki V Rof}lilt (it Inb 
liilaSinghv Laebinaii 
Muncn 

Bih<imani v Shoo Persh-id 
Uimal V lijnnja 
Bimalj'tti \ Hinnja 
liiii-) \ Antliii 
IliiiiUtpiin V Sadho 
Bird V '\^o^ll 

Uisli'kmblnr Aatli V Imdad 
Ili'ili'iii ( I and > lladha Uishan 
lliiliaii Suif,b > 3 iinial 
Him] en CInnd a Asmaida 
1tiH]i< tliiir a baik 
liislisara Miiirtx id 
IJiKlitsliara Ham Simp 
Itisliniiath a lahto >inhaii 
I isliiiii Dual V t dft Aaravan 
Ilitsi sMir bal a Ltii bmoiaur 
I IS-,! swar a Sjrnam 
llisaaaiialh a Ij rgtSlindiri 
4lirrny v I llglit 
Illarkliiirn / r jifirfr 


2ll 


29S 

W» 

IS' 

VJ 

19' 

29 

2J! 

2 '‘ 

49( 

2" 

1/ 

28 i 



C \Sl S—TnANSFFR OJ I ROPrRT^ ACT 


IX 


Ilocllimal \ Rim ITarakli 
Holin TJnfcup Das i Collector 
RoUoti \ UonaUl 

liombay Tntnnijs Co v Rom Mun Co 

RonMnimiah \ Mullanemil 

Dozon \ W illnms 

Rridlej i Atl jnson 

Bradlej i I'oixoto 

Bncllevi Boo iml others 

1 rahtuidco \ 11 itkih 

Brajmath v \nii diinoji 

linjanatli \ loK<s\\ir 

Uraikislion \ Kmulao Daii 

Brijolnii \ tiij< lulra 

HrimitnaM v J itos 

Hrimlej > llrmiton 

llroo 1 

llnj l\isliori 1 Madito 
Ilrijlali BliiiMiii 
Unjmolnn i Mgu 
llristowci 

llrnjol.i<lioio > Mcijin 
Rrotnflcld % Cro>4<l< r 
]lro\M) > i (rgiis >11 
llroxM e 1 Ki inou 
llriiwno 1 Uir.ati 
llroiMiliov iimploll 
Brinjolal > J!» li JnmJicrs 
llrii 1 a n <ji bitlick 
Btuk\ Rolsdi 
B irklo 1 MiirJu 11 
ItiihiRri llimtir 
Biiinra llojikinsoij 
Bniisi (vUiir 1 lllioi nilill 
Uunsulliar > '■iijit 
Bnnwiri a Rimjn 
l.utwkan Jill \ 

riiiim-m 

Biirjorji 1 lUituil ai 
llurl« T luciila 
Biirlinson > Hill 
lliirrtiw > t oiiff 
J Burton 1 \,\xl.i.ri 
IvTjnMh V tiolmixll »n 


PACt 


315 

2JJ J12 327 
30ft 
loft 
407 
14 
377 
42 
80 
2ft 
40 50 
127 
ftl 
2S2 
M 
421 
05 
217 

212 2 *’! 
227 
44 

127,128 

02 

141 

CO 

211 

165 

415 

"00 

4S3 

187 

111, 142, 144 
C04 
«0 
248 
17 
2S7 
878 
145 

KO 

SO 

S' 



CASES—TK\^SlKP 0'' PROl EPTY ACT 


Byjiiith \ Il-i! ootlot n 
Hynmil \ Chiinui I )1 
CliabihUsT n>j.l 
Ciiabildis\ Mo\v|i 
Chasm V C ansingh 
Cliail 1 ehari v GnI/ari 
Chaitram v Durian 
Chanbeli v hatunal Bank 
Chanclaraal v Pochna 
Chan Ian v Ram Singh 
Chanclara \ Maiati 
GJni tlar \ Sublikaran 
Chaiidork V PohU xr 
Chandra a Bunoda 
Chandra Bahu > Si\alja 
Chaiidialeov Ilarpal 
Clianclradco v Mata 
Chandra Kanta a lihaginr 
Chanrtral ai t % Uanianatli 
Chandrika Porsliad x Jagannath 
Ch innu a D«aika 
Chtof ati V ffaiDosoni« 

Cfiarni x Raj Ualndar 
Cliatardhan x nimiielia 
Cliatcihliiij V Ciilialcrjit 
Chatliu X Uunjaii 
Cii-ttaimal X I aijnath 
Ci attni V Nliri 

CliaKiirlilnii X Kasliiiliar Dayal 

Clnttim X Siirij 

Cli itu X S niapam 

Clntiirt tiiij X Luchmiii 

ri atiiri Sin^li x Mabiind L»1 

CM( llaniaiiim » V Siiinmcna 

riiciigaxya X litbaxja 

Cliffigiah » Grrrtdai 

Clicttiappa X ponisami 

Chlmto X Rimo^hwar 

Chid imhara V Kootli tpt nimal . 

Cl idinilnri PoUnn x I’oongaxanam 
Chidamlnram x Sxmi Aljtr 111 Ul,U! 
riildaminra n V 'hivathasami 
Ghiinmanial x Bali-ilur 
-Cliimna xr HarU 
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CA'«rs—Tl VNSFFIl OK mOT11 1\ \CT 


M 


Chimiuaji \ Snklarii» 

Clin nib-viiii \ Rrisliu-ibodli 
Cliinm s« nil % kNij-ambil 
Chiniian \ It-nmcli mlpa 
Clinitamin \ Daraj (la 
Clunlamanra\ t Kasbinalb 
Chiranjco a Bhag« in 
Clussum \ Dcwcs 
Chitk ill \ Mutlniralal 
Clioonmim a 1 itoo 
;iiotn a \tathur 
lliunilcr \ NilLaiit 
Jhnnvlo*- \ Shiroa 
^liimia \ *‘ur\a 
:;hlimlnl \ Hamchnmlra 
Sikialnn 
Ciiiinnalal \ Anandi 
Chnnni\ TlnWur 
riiiinnil il N Vbdul 
CKumuIalv Rai Mnli 
Cliunnilal \ I-iili h md 
Churatnan > I alli 
Cl»Ut<.r|)(it \ Malm) llalndoor 
Gad Ran i Konnctl 
Cniiipbi U a r owis 
Cani|iion a Cotton 
Cinfraamia Coiniiortz 
Caninnc a Forroatcr 
Carlajiattla Cota 
Carr a ( rill th 
Cartillant I’nM n 
C ibpi ff a Kill ir ^a^h 
ChatriiiBa Cliairnig 
Coekcll a Taalor 
C.H<a Claa 
tolrmana Crokcr 
Coliran a A (• 

Collector a Sarnam 

tolli'ctorr \auiVatrao 

CVilWiorof VliBarli a T)>aknr(1a« 

tilliora lUmii 

C< lUn» V Ca-tlo 

<*H>k a t.iH rro 

CV>'j'« r. Lx i«rtr 


PAOI 
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459 
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45 

119 

141 



\11 


CASrS—TBANSfEB Ol rrOPFItn ACT 


Cof>\erbaiv Mali Abdulla 
Cooveijecv Dcwscj 
Coo^erjiv Uhitnji 
Cornish % Clark 
Cox s Inist /ii »e 
Cracbnall x Jones 
Crti ps V W alcolt 
Crosbio \ Mwrraj 
Crowltyx \itley 
Cro/ier x Fixlicr 
Cummins V Flttchcr 
Curno X Muturanten 
Carsctji X Wusloaxii 

Curtia \ I rice 11 

Ilidiui V Soronalh 

Uadobtx Knslina 

Uadoba ^rjunji v nsmodai 

Dacliipax ^isLiindas 

DajitT Dlnrijram 

Dakliiii'X V Saroda 

Uxl biUfsU X I iWin bi> s^i 

Dabendra ▼ Mirza Vbd«l Samad 315 dl 

Dalai X DUaggu 

Dilipx Uiniiil 

Dacnbai v Gopil xi 

Dicnbai x Jauitn 

Dan dir x Ixiram 

Damm tr Sin^h v Naair utldin 

Dimodarx lloodnr 

Dicolarx >amaTMX 

l)i iioJiri X Sima Siiiidira 

Dainndir Das Tij «dxs X Diyabim rapidas 

Dimolrax Somisun Ira 

DuiippiT ^aimnpjvx 

Dirviilx l.rry 

D x^axi Ibx s 4a I lataxnx 

DisHijiiliva X iSintiakko 

Uattii X ^U(n 

jiiUinmx \imrik 

flatrin Uliil x Krishna Dbat 

Piteiglri X Diftinji ^ 

Daltitrija ILij iji x Khridbar ^nraJaI> 

Ditiil Im X Abnl ikor 
Diulal X MihhJ m I 
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CASFS—TnAVWR OF IBOPPRTY ACT 


\U1 


Danlit Ram v Alcrchand 
Da>alayTV Bliiraji 
l)a\ enport ^ The Queon 
Davi \ Gunwaliati 
Divid Payno /ii re 
Dams V Town ete 
Day V Singleton 
Daj ahhai ^ Dullabram 
Da\aljainj v Jioraj 
Doarle \ Hall 

Dol endra ^ Mirra Alnlnl Samad 

Dcliondra \ I'lilm 

^V^1CTH^T^ N VvW-at 

D( 1 ondra a hyama 

Debcndrariaradi a Ilamantan 

DoIji UakRii \ Tirbliaxan 

Ddiidat \ Jadurai 

Dolii Salnj V Mnnar 

1)( III Singh \ Jt iraiii 

I)p llinx x shippor 

Uo< luUal N (ase 

Di Ihi and I ondon llanV ' Hhikari 

l)i NuolUa Saiindi ra 

1)( iidat X iUm Atitar 

iHojitx Ihtamliar 

D<** kali X \limntitti’*'»a 

D« onatidau X Me„liit 

Ih oiiaraiii x KiiLurliiiKl 

Ihputx C«>nimiM.ioii('P \ Uampal 

IK xji X Sambliu 

IK wall X Apaji 

Dlngiidlio X lta1kri*>lina 

Dharam x AiiRaTi 

Dlnram KuJpJi > Anpan 

Dliarxni hinpU x Kapan I-al 

Dhari! CHlaa X 

Dliiraj X Diiia Aatli 

Dhond) X lUallrixbiia 

Dlioiidxx Kaoji 

I>liiiii|>at \ Mali Karim 

I<linrans(’x x Alimadlhal 

l)i<lMn«Trii't J.r 

Dipamluxri x Dhankiiman 

Ibpaniflrx llanndra ~ 


ISO 1-n 
S21.SS2 223 
420 
28(1284 
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CiSFS—ni tiSFBB 0> PBOrEHTi ACT 


DigamMr ^ Nishibali 

Dilawar v Dinan 

Z>iJlofi \ Parker 

])inav Natlui 

Dinatnoyce v Bon Beharco 

Dina Natli v Lachmi ^inin 

Dinanath \ Matiotala 

Dinohantlhu ^ Jogmaja Dasi 

Dinn ^atlI ^ I achhmi Kamraiii 

Dinotnth v Sliama 

Dipeliand v Badlia 

Dipnarain v Ilira Singh 

Dirgopal V Bolakeo 

Divah V Uichardai 

Diveiidn v Cliaodra 

Dina Singh V Ram Manolm 

Dodhii a Madhoarav 

Doo \ Bold 

Duo T Brahhant 

Doo r Chaplin 

Doo a ChicLoatcr 

£?lny t 

Doo V itcncH 
Doo T Soott 
Doo T Sliipjnrd 
Doo a Sunitwtt 
1)00 T aaalkim 
Dolip a Birmik 
Dolp'-in a Aalaaaril 
Donaghoj a N'cathortlon 
Dongall a Alo Cirllia 
D >o(.Iu I oro a f(idijafutlah 
Dooloo a Oinila 
Dnolirhaiiil V MrMii 

Doorpia Bniioa 
D'l-a-nmiv Atirntm 
Dora^nmi a A* nkatarnliajaar 
Diinsimi V ^ i riliiUasdtha^jar 
p».Hmon(>ya Jonimrijoy 
Pont MiiliamniKl a hiijjail 
Poii7ello V (ilrdharco 
PriioiY a DonNnn 
Piikov Harriott 
Piillafi V. Krlntn 


PACF 
ICl.lCS l,i 
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879 

70 
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277 



CV'SIS—TRA>SPPK OV PBOPpRT\ ACT 


Dummcr \ I’ltclior 

Diindayi % Cfienbisapa 

nunisamy % Kmipu’^amj 

DiirRT \ Itlslipshar 

IliirBi % J> i1 lirav 

II iTRi \ Madlio 

Jliirga ^ Muhimtnail Kmail 

Diirpa \ Naiirang 

Diirga \ ILiLhal 

Diirgi CJiHn» \ CI>an«lMnath 

Hiirgi 1 arsliad \ I achman Snliaj 

Diirga l■ra^a^l \ llajcntlra 

Diirgava ^ Anantha 

Durgo?! \ fafoor 

D'lin' I al \ (io()i 

Ditngariya ^ NaniUil 

Diirgori v ^ »kif 

»rka a Hattan femgli 
1 aton a Hcwctt 
1 liralum a ruraotji 
) <1at]iil a liOf aalion 
I/lC*. a llulaon 
l^IgcaTCirth a Algoaaorfh 
PHis a I naaJ rtthatii 
1 Iwts a Ma'aoa 
1 mnalni a Ilajiratut 
Imp a lliiliintliH 
1 inp a rii( tu 
liu«na litcli 
r.^lialii <1 \ MMiil 
l-.'aa Diaallai 
I Inn r olli gn a a\in* I c«tPr 
i aa ti icli a I’litssonl 
I iha7 l!u«.ain a I’rag Nap»ii> 

J «l.(p r All ‘’Jinr 
I aViraaa a (lailigiva 
I aVlr I Iniiil a M.toChanI 
I iLir Miiliammaii r Alt ''ht r 
1 alrUo a Vntti-<)i nir C«» 

I-aMian a si,, ah 1a«.l a 
I af.rt V lol.v 

I att« lirah a AliiliamTiiatl ^ o«ol 
I'araral llahman a Miih I «aiin 
r<ii V n n 1] h 
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CAStS—TRANSiEB OF PROPFRT^ ACT 


PACE 


Fida All V Ismulji 
Pinclt \ Latie 
Fitzimons v Pitzimon? 

Fleuren v T' ori'hiU 

Forbes \ Ameorooniasa 

Forbes V Mir MabomeAl 

Foster A Cork 

Fonnereanv F 

Foyj V Aftabudehn 

Fnscr \ Tlioinpson 

Frazer v Jones 

Frenoh s Hope 

Frogmorton v Itohday 

Fuha A Kbubcliand 

Qajadk&r v Ivandhaja 

Cajadbirv Mnicband 

Oajadhar > I’luila 

Gfljapati T Alagia 

Oajnpnti v Oajapiti 

Oamft s Labmoo 

Game". J \ jvrte 

Gamp troo a Rimcliamlra 

Ganpij'vv Matigipj-i 

GancshiTal t OobiilCliaDil 

Oanga t Anands 

Cnnga v Jagat 

OaufcT T Kifllicn 

Oanga s Kusyari 

Oanga T Tulshi 

Omgalni s flaswinl 

Oangal isan V Tukaram 

CangadiH t Jogendra 

Oanga Fc i v M lam hnnder 

(>angadhat ▼ A*»miMW»n 

Oanga niiarv Itam I rasad 

Ganga I’crsbad a TN Land Mortgage Bank 

Onn(,a Prasad a Cbimnl J al 

Gangnnm a Kirtarll* 

Gangaram a hhUtam 
Oanga Sahaiv KaUCIiarsn 
Oattc sh a^kcsliarraa 
Gant nil a hhamnaraln 
Oanesli r hiijl ari 
tlanoov Wiriileo 
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CASFS—TRA^8FFIl OF PROr^RTY 


Wll 


Ginpat V 'larupi 

Gisl arth v Lord Lo^^thc^ 

Gaskoll V Harman 

Gaya v Uaijnath 

Gaygaa Karajianan 

Gajaa SaUff 

Gaaadin \ llaj Hansi 

Gaj a I’erabad a GangaBisliun 

Gengayam a Garnparty 

Genu \ SakLaram 

George a Milbaiikc 

Gbanta v >arayanasanM 

Glvisvtvj G<\U\t\d 

Gliulam a Goliardtian 

Oliulam Hiisam % T>ina Nath 

Gliiilam Husain ' Muh Ilusani 

OliuUmjiltni a Tmdad 

Oliuhin Kadir a Mustakind 

Ohiilam Na')i v Niazunnissa 

nmlliar a Hliola 

niwlliap a Ham Antar 

Oirdhari a I’arosli 

Girdlian r all a Rantoo Lai 

Oirendra Nalh a IJejorGopal 

Oirendranfltli a Kumttd Kotnari 

Ginsli a jura 

Oiri'h Cliamlor a Cltnramani 
tiiri^li Cliandra a Kedarnalli 
Girjoji a Keshaarai 
(■iraaar a NaraTan 
(■lanaill a Glanaill 
(.lasm.aoka Halls 
(•naiiiTTial a AIntlin«a»n« 

Onanasaml amla a A ikl 
GoU nllnm I al a <5mg«-*«or 
(nirsaran 

('ol ind a Hamranjan 
Col ml T ShiUlat 
Galinda Similar 
Gollula V Oararka 
Gol imla a Harihar 

Oeli nla I’rasa 1 a llarl liar Cliaran 

(lixUrar a I'xile 
(.olliaa R.laka 


128 129 
327 
8o2 
402 



CASFS—IIIANSPEP Ot IROPFIITY ACT 


Goclyo V W ntson 
Gol ul \ Putlrainund 
Gokiil V Sritnal 
GoUiilcUs V 1 astOFD etc, Co 
Gokiil Das a Ham liii^ 

Golalii V na;*liunath 
GoHm a JiKlIitstcp 

Golden V Gillam 1S9 

GoUlsmilli A Rnssell 

GollaA Kali 

Gnlal natli a Matlnira 

Goliiek Nath x I’remlall 

(jomaji A &iih!)liar»jaf pa 

Gondoin V 'lonkattsar 

(lOjial A lik nf Madras 

Oopal A DhaKpswap 

Qopal A Krishna 

Gopals Uagluitiith 

Oopal V Siippa 

OopaH A Gamasami 

SimstiaUxavvan 
Oopalaeharja \ Kcsliav 
OnpalaUtrv Jtainasami 
Oopala Kriilma a Oopnla lAi-ishna 
Ciopalan a Knnhau 

Copalasamj a Ariinacljcla 217, 

<»ojiat Cl andra \ thaudhri Krishna ChaniUa 

GopaU linrtili r a llcr('nilx>oliuii(lcr 

Gnpal Najcl cii v Sii])|ia 

Gnjialrao a Kishor 

fiojKi A Hi r< nil>o 

Cio| I A Virclap 

Gnpi KrisI iia a llamlal 

G( Ml ^Jralll A liaiisulliar 

(■npi Nath A JIniuIti 

OnplMi ttl A Gaja Kavall 

G iralih a hidlikopil 

Goshtn A ilolilni 

fiMliiiKA H«c.pk 

Gewtn A hliilmath 

(•oairIi V AVtwvl 

fiouliiiri A Klinla 

f.Miirliy V )) linof SriDcra 

Oournirataii A Jlraja 



CASF^U-TRANSFER OF PROPERTY ACT 




Goiir Surun ^ Ram Surun 
Go%crdbanav ^ce^as^m^ 
OoMnd ' Ravji 
Govindv Shamasaja 
GoMiidav >aram 
GoMiKlammal ^ Gopalachariar 
Go\ iiidisami ^ parasami 
GomikI Krishna % Sakliaram 
Coainclno a RaRho 
Gr»Uam a CoK \\»al Goxcrnnicnt 
Oral am a Johnson 
Grconiler » WacLintosh 
Gnllith a DIunt 
Grimman \ Lcggc 
Grisli \ Soshi 
OuatiaWiai V Srinnasa 
Gudlnr a Uhola 
Gniali ^ rcmiaii 
Gul Mahomed \ Latomal 
Onnaniani a lUissant Komari 
Ounga a Hiirisli 
Qtiiigulii a Aiicha 
Gimindra \ Kiijiiath 
Oiinna Singli \ Lntafat 
Gnrdial > Kaiin^ilh 
GiininciiaN Nniulaiia 
OurwnatUa ClicuhasatpA 
GnriinRh > \aiiiana\a 
Giirrt I’rasad a >amulra 
<>urTnaf)j)a > TJmnmaJ 
G\aniii*-«aa \fol*arikoniics«» 
RahihulUh \ Jiigdoo 
liaKni T Kashimi 11 
llald»ri EtpRiim a Natho 
Haji Mahoim i1 a 'lii'aji 
llaji Sidiok > llruol 
Hakim \ Mcxi-iliahar 
Hakim a Ramlal 
Hakiiidalv 
Halil \ \i ant 
Hall Inl > \n lci>on 
Hal. a Mot Nat t > 
Halifax oto C.a ' GUHiH 
Hall l-i nirlr 


HO I4l H4.14C, I'd 
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CASFS—TRA^SFKB OF PBOPEKT\ ACT 


\X 


Hall V 'Warrcti 
llallitux V Uilson 
llamidunniaa'i a Naziranmssa 
Hampshire Lil Co,/nre 
Hampton v Hodges 
Uanmant y Uabajt 
Hanooolf \ Austin 
Hamula v Ahmad 
Hanifa a Piinnamma 
Hiniiman Kaiiiat V J>aulut 
Hamuiian Prasad Pandeya Case 
Harakiiman V Eastern etc , Co 
Hann a Tiinobiindhoo 
Harbans \ Maharaja of Benares 
Ilarclnnd t Ivishort 
Hardoi v Hamhl . 

Jl irdoo a Pa/li 

Hardcy Narayan v Hoodcr Prakash 

Hardial \ I’lrthi 

Hardingo v Ihrdinge 

Harondra \ Dindayal 

llarcndra a ''Inran 

Harondra a Tarmi 

Hargawau v baljnath 

Hargobind v Tula 

Hargiilal a («ol ind Rai 

Han a Ilalaml hat 

Iran > nhikaji 

Han V Lalcsman 

Han V \ishnu 

Ilariclnnd v Bala 

Han I al a Hal Ilona 

Ihn Mahadaii v llalambhat 

7/aritia(lc v Wnma Snndarl 

Ilaripa] v iMininliiildin 

Ilnri Mthnt a Jalrani 

Harjas > ^allmnJJ 

Har I-al a Himmut 

Hnrmis v Ih an 

Harnam r Jirnn 

Harnand a Ilartropal 

If ir r* rHhail \ D In 

Har I’rasa I v IlliaErav^nn 

Bar I’rnsscl v Datmsrdaii 
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CASrS-TRANSITB OV IBOPERTi ACT 


XM 


Ifar Prasad a Kagtiunandan 
Harrison T iorcman 
Hanson otc a Miincastcr 
Harrov Puma 
Harshankar a Slioogobind 
Hiitlcya Mlon 
Harsahai a MiiLarram 
Hasanbai v I maji 
Hasmat a Sundt rrtas 
Hatton a Maj 
Hi arn v Dal or 
Heart ro 

Hoartlov a Nicholson 
Hiihlev Tollora 
Hm ra a I acl i an 
IfollanoHa J astaioorl 
1I< II anpini o a ‘^rigolMiula 
llomcl amlar a Tl akocnam 
Hnn Chandra a TalTarzcl 
Hi rccHos Ills Co /« re 
llnaaanchal a Jawalur 
Hioriia Nlill 
llispins a No1 in 
Hill a Mils.11 
lliiiinliti a Muart 
Iliraa Mini 
Hiralal a ( Uasitii 
Hinlala K(sf oiilal 
Hiralal a Nar*ila| 

Hmlva Mloollah 
Hobs n a (.orniiin 
Hoi son a Tullsk 
lloilSTO s 1^ caca 
H Imo a llriinsVill 
II lines a pinio 
ll Iroad a 'larri all 
Hoorl al a Al'l abal 
11 11 a Walt, r 

H j. Mills Co a Ilea iTmoi OT 
H ptownToaCa In rt- 
11 iVIhs.n » Holt 
ll rtnisji a Kosho 
H rn asjl a Mankiirarliai 
H »scnl a » aaonll an 


1*0 1^1 no 111 



0a«:FS- TRA^SFXR 01 PROPEIITI ACT 


XXII 


IlosseinbJjat v 2Jiji Isnn/l 
n«Kbes V Howard 
Iliihsi V Kiila 
llWTOftCy A TAjlOMt 
Himotmn v Parsidh Martin 
Huniraj a Nxthoo 
Hunt roulston \ Pitrber 
Hum Mohiin a Gnsli 
irurrogoMtitl V RamnitHO 
HiiSTin BaliSh A Han? 
llusainiA llHsavn 
Hii'>on A GoAcniban 
Hiiscnlihoy a Alifnc<lWio> 
Bitsjm A SAnkorein 
HutAjisinan v J'«rn»cshwAraia 
Hill HAsin V Cnj BIiiil nn 
Ibii Kiis iin A Ram Dai 
IbnlutTiA Nalchctl 
Ibriliim A Suloinan 
IlirnmimbliAi v Fletcher 
MpaI Ilocltlinp Co A Holland 
ItlraaA Abdul Rahman 
Tmam All v IJaniiath . 
Imambandi » kamlcaliAran 
Imam Dm a Rhahdin 
Iiramiiddm A Uam/an 
liri> irtii A Rozhikot 
Iriidad a Ihdri 
Immiidiiiatlam a I’cmux 
I nilar hinrA I atta Fra^iad 
lnd<rdaAAanA Golnnd Lai 
Indi r;t ot A Uliarat 
Imliikan A ^enamllll 
Indurjuet a fiaJatUmr 
Inn A >ai(n nd din 
Iqinl Iliiaam A Wico Cliaran 
IraAaA Sldratiiapiia 
Miak Mi A Chiiimi 
iKlian A liishii 
IhliarKiiarA Ram Mncb 
l»hn Fmaad a Gaiiga I’rttaad 
i-il>A IP A Devan 
lamall v Aqlion* Nath 
Nmaii V ANuAjiiilla 
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CASES—TRANSPni 01 PROIFRT^ ACT 


Ismail \ Jadunatli 

Ismail % Jugun 

Ismail V Kali Krisl na 

Ismail V Mrinmoyi 

Ismails ^ant 

Ismail \ Ka7ar All 

Ismail a Kilratan 

Ismail V Ramji 

Ismail Kbana Jaigun 

Isimlar a Miinad 

Isn I rasail a Ganga 1 rasad 

Jacobs V Hc\cll 

Jadilo a Sbco Shanbar 

Jadubanas Shoojit 

Jafar a Rarjit 

JatTcrT Ihideo Dtilgo etc Co 
Jagablini a ^lJUu«land4s 
jagadal andliu a IladI a Krisl na 
Jagai natli a Dibbo 
Jagaiinatli a GangoroiUi 
Jagaiii atli a Mil m 
lagd sh a Lai Moli m 
Jaggomohiiii a Manik Chan I 
Jagn olian a I alloivct 
Jagat II nr a Hr )«n 
Ja^at Narain a Qiitiih 
Jalannria Mirra ‘'liMjanldm 
Jal < lui I I sa a Najil ut 
Jai( I in la Jasrain 
Jaijit a 0 11 d 
Jairania llalLrisIna 
Jura I a Jama 

Jaitl a III im i a MhI I A tm 1 ao man 

Jail I ai a I o us Mai ool 

Jamna a Macl il 

Jamil I a Na ns kli 

Janiial ai a lit ars a 

Jamna Das a Misri I al 

Jai I a las » ILa tar 

Janaralana a N isl n i 

JaiRi \ Cl at lar 

JanlaC > Hall I a In 

Jai VI a II alron 

JaiVla lUsl.var 


“3 ICO 107 UR 
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\XI\ 


CASns TRANStBIt OF TKOI FBT\ ACT 


Janki ^ Girjadat 

Jwki A Kishen 

Janki V Sheoadhar 

Jankibai v Mahacleo 

Jankicl'is V }* I Co 

Jas Uatn v SlicrSingli 

Jat}a\ "Veiikatapa 

Javcrbai ^ Ivablibai 

Jawabir \ Ilajcndra 

Jawahirv Some^hwar 

Jawahir Hingh a Iktldoo Singh 

JeniiiMK-i T Gordon 

Jot-wanbai a Manordas 

Ihabii V Girlliari 

Jbaiula ningii \ abidiiddin 

Jtuuku SiQsU a Chatkao 

Jharoo V Chiindor 

Jbink&a Ualdco 

JIiiii a \ Tanchand 

Jiban a Sripati 

Jil anti \ Ool ool 

Ji> indiH y I a njoo 

Jnvan I)is ^ Hamj! 

Ji«anSinglia Mun Lai 

logiiulraa llwafka 

Jo/s» ndro V li’iilkninari 

Joi.ci\dro NaUi a \iialchwrw 

JagoshMar harm » Deo \ linm Chaniti 

Joge^iaaTa "SitiChawl 

Jogg( ar 1) ift > Dhiil an Molian 

J jg nilro a Raji arain 

logo \tnhiin > Diiidooiijj 

Joliarmal a 1 knalh 

Johiwon re 

Joifaram a Ram Krishna 
Jones a C.anliner 
Jones a (iib? >ns 
Jones a <)gl< 

Join s a Srjiith 
Jonisa Wcstcomli 
Jonmenji} a Oossmoiioy 
JosIlY Josll 
JmI na a Mllnni. Itk 
i »t* n Ira Mohiin a l mam 


15 2Sl 
397 
8«<! 
27 

310 

311 
5l 

2SS 
191 
283 
2 1 
t 

210,241,219 2a0 

241 2»J 
US 
200 S t 
I2ii 13 

V 
740f 

V 
10' 



CAShS~TRA\<;FFK JPOPfltT^ ACT 




Jote IJam \ nam Krishna 
J< y Bhinl ar % Rhant 
^ llam Kislioro 
Jiieal Kishoro > Riin«*ihfti 
luc-»t<llar\ Drown 
JiiRdeo \ lirij Dchari 
JiiRiloo \ Habirulhh 
JiiRontlhin Das v I’allonjoo 
Jiigjocwaii r Ram<?ass 
Jiigiila Harlans 
liiRul Kisliorp a Ksrtick Cliutnlcr 
Julia Jaiolis 
Jrotish a Ramamth 
Kai livaiii V Karuj chand 
Kailfr Mai(lfs?n a NoiMvin 
KalirDiVsha JwiKPr <ad 
Kailir Moliidiy'n \ MntliM Krishna 
Kapal Knsliiiaji a Lilshn»a« 

J ukhnsma K<h is tar\ ofSlati 

Kaitas a 1 utcl and 

Kailas Chandra > I'l tilchand 

Kaki ^id haiiadu > Muthn 

Kala|ipaa Wipaarya 

Knlis % llaat 

Kail slnr % llaghubar 

Kail V Mmnd 

Kali a Dill 

Kali > Kainini 

Kaluliarui \ Ahit a I 

Kalidasa Kanhaa 

Kali Das ^Ialllck a Kanliaiva la) 

KhIi Krisl na a I iral 

Kali Krishna a (• ilam Vli 

Kaliiidi a Oa lira] i 

Kali I rasain a a >1atl nr» 

KalLa a Chandiii 
Kalian \ Manlan 
Kallianl a Ctinan 
Kailua Diaaan 
Kailua l^aUh 
Kallii a Kani 1^1 
Kallv \ Cl und r 
Kail) a Mann I ir i 
Kaltaan a Vho mii lab 


178 2C3 
J8I ‘ICl 
133 
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CASES—TRANSrLR 01 PR0PERT\ ACT 


Knipsgatinclii ^ G-knipathi 
Kahi V Dish 
Ksmal V Kjnu 
EairtaH v Rmga 
Ks nalapitlii v Rejoy Lai 
Kama Ilao a Kukamma 
Ivamarazu v \ cnl ataritnam 
Kamavjaa Rerapa 
Kamesiraf v Hun Bahadur 
Eamcswaratna V Sitaiainija 
Ka 1 naran a Chmtlan 
Ivauaram \ Kiitoohj 
EaHaram v Uonool) 

Katiohocli a Shu i Rao 
I\U) larpa a logcndra 
Eandliai a Diranj Ku ar 
Kaiga^aa Kalimitlrn 
Kaiiliai a Javata 
Ranhaia Lai v Raj Oaliadur 
I\auha}a a Narhac 
Kanlijav CliuH 
KanLjav Mohui 
Kamalal a Muha iimad IliiHatii 
Ratiliram a Kutiili udHliit 
Rannii a Cliokatliamiiral 
Eantoo Chat dra a Alt Nain 
Karalia a M uisiiklt 
Karan a Lachnii 
Karcliadi ar Siaarno 
K.jrim > Ilinrtrb 

Kar«t»iidas >atl a a I adkaaahii 
Kaalii„ir a Jogrii Ira 
Kasliirima HinUr 
Kiisl ill iTi I inaa V Ktlralaii 

Kastiiri a > i > lintarUal ipatlil 

KnHiini iiiniHsa a MIratiia 
Kaai riamnia a I Incai i a 
Kaalatha (xlmk 
K.af HV lioxy 
Kidar a Oirrmin 
Koilar Nath a lip 
Kialaniath v Ki Urnatli 
Kdlirrialha I (xirimiimlarl 
kidar Nath v Sham fal 


2M 
240 8 J 
Zl" 

sso in 

213 

SjO 800 801 
SI 
183 
18* 
4" 
S3 


S71 114 
240 T 5 
150 111 



CASES—TRAiSI ER OP PROPERTl ACT 


\XVIt 


Ked-iriiath ^ Siyyad Hafiz 

Ketch V Sandford 

Kclnr V Hasan 

Kcliri V Cluinui 

Ktlu % Ammad 

Kelu V Krishnaii 

Kcrrv }tiixton 

KcshtU ti tl V MvlUnsadai*- 

Kos)ia\av Kcsha\a 

Kcslia\ran\ n llanchod 

Ivcslio \ Malil boclaii 

Kosrco \ I{( slian 

Ivcsu \ Mul Tnl 

Kill 1 \ niinhuidhR 

Kt tu^ fcnrrndrv 

Ki \aU1i4 > Aagmdaa 

K(i V Kcj 

Kli unjnial \ Daim 

KI aj ill i Kishon 

Kliaja Mahomed i Kt^holal 

Khalilid Hihnnn i Gi t 

KI amaji i Hama 

Klian Ml \ l*(.-<toiiji 

Kli utr i Sadr luldi 

Klutti a Modlioram 

Khctii a Gant'll 

Kilt loiU M OIK a a DoorKamoiioa 

KI c tmlvi a sliihnaraaaii 

KIk ibiila'. a ^liib aaraa ui 

Kliuli a Ha^lHinatli 

Kliimji a Morarji 

Khodiaa a VRah Mnlianimitl /almr 
KI ii1 cliai d a Kalian 
Khuda Itak«li a MhIiii 
KI iKla llnkxh a Aim i>iini«>a 
Kliixiia a MatHiiMthaii 
Kl I TM tl il 1 a Kt >ltf> 

Kliin-ladjia I oNtt nji 
Kiiiisl alii a Cl aiidril lia;:«l4ai 
Kliwajaa Inamaii 
Klkal Rai a Kalu - 

Klmi a Miiutlir 
Kiiniram a S|t\t 
Klrat a Kli 


PACE 

282 

210 


75 
214 
414 
80( 
94 06 
102 
ISO 274 
410 
153 
S22 
50 


r<5i 

!2l,2jr -54 



XXVJII 


CAMS—TUAVSl-rR OF PnorFKT^ ACT 


Kishsn V Naiul 
Kislisu '^ingh \ Jforc!>hTvti 
K»shc»i > UmMo 
Kishendutt v Mumt^r 
Kisfiopy V Ganna, 

Kishorv % Mihomad 

Lisliorilal V A G 

Kishorilal v krishn'i 

Kisliori Molum ^ Nund Kumar 

Kishun a G ii-urdhviaja 

KiHliiin V Tipan 

Ktsliun Lai \ Gan^a Ram 

Koclali V Taufjoppila 

Kohil hingli V Dul Chand 

Ivola a KunpaU 

Kollany t Luchmco 

Eommimeiu ^ HangaH 

Konn \ Karuna(.ara 

KancI adi > fihuaran 

hoolij-appa T Daltm»n 

Koont TV-liarl t rra-in Clnnd 

Ivonprnu r Cli«lam)>aram 

Korv V lL«iiia| pa 

Korhiin Xll) a #*liap<xH 

Kri^lma v Atmaram 

Kn^lina v Cfiadij-iii 

Krialinaa l)ii>omnncy 

Kri«fna< Gffpal 

KriMiuia a Kan Jatiarllian 

Kri'ilina r Jfillpr 

Frixlinaa 'lutlm 

Krifliii’'' h 1 tunara 

KriHliiiia Kama 

KriKlitia a /(aditaarni 

Krinlina > Kniihnxa 

Kflaluuji r AlflKxIinar 

Krhiina}! a \ HI al 

Krhhna klotinri f Kahnrootl M( 

Krl'liiimav I < riimal 

Kri>iJiiiamao|nriar a \tiai Raeharlar 

KrUlmAti a kaniian 

Krlntiinii % Marnbkar 

KrUJinapiav Wilwapia 

KrUhnaram-itit v Anaiuta 


3 IS 

Mi 

*>flg 

"* 

,'n 

ii 

JG5 

5 3^0 5 

? 170 

J'i 

‘”J!I 

Si“ ®« 


SI 



CASES—TRANSrLIl OI WlOtEItTY ACT 


Xi.l'. 


Krishnara\ \ OoMnd 

Krishna Ueddi a Thambn 

Ivnshiiasaroi % ttc 

Krishiias'vami 

Krishna-iwatni v Thippa 

Krishna Tanlnji \ Aba Sheth 

Krishnior a Arappuh 

Kristo V Kumat 

Kristodas v Rainkant 

Kristo Nath Kooudoo \ Brown 

Kristoromoiii A Narcnlro 

KiidrutiilKli \ K ibrah 

Kill lip \ Khotniii 

Kilt >da t risarf \ JagesAnr ivoer 

Kiiiinri \ Sniiatli 

Kuniuu % I nrha i 

Kuiihali a Kosaaa 

Kiiiilia lined a Mraaan 

Knniianiijan \ Aiijcl • 

Iviiiihahara a Miy in 

Knnliajcii \ M ivaii 

Ktinlii > Nhmc 1 

Kiuihi ^ Ktinkan 

Ku ihiraman ^ AruthaU 

Kii ja IKInr} a \tatw 

Kinij U hari n 1 irf'C'tam 

Kill 1 w' Itiathi 

Ktirai Mil \ I’liraii MaJ 

Kiis H. n * Ills a a lliiroonnissa 

Kiitll a Chiiidaii 

KntU a Silramiiiia 

La liman a Bald a 

] adiiiiaii Da-a Dallii 

I a«! mandas a i mil ar 

Kail mill a Kottvliar 

1 ael mi Naraaati a Muhammad kuauf 

Laclimt Narain a MiiUnml 

U Ms BV a Ki-hiiu 

l.aliwHia I aiii*Maii 

I aVIi iiansaaaii I a ILanjramma 

I all III las a Jatuiada> 

I^VI u a llarikri*.! iia 
l^l.^l Imam a NittmianI 
l^V»l man a Da’.rat 



xx\ 


CASHS—TRANSFFR OF PROP) RTY ACT 


r ikshman \ Gopil 

I akshman \ Han 

Jakshmanv Kashi Nath 

Lakshman V Satj abhamaliai 

I aksli nan \ \ Ramchandra 

I iksliman Giraja T MadhivKnsh 

lakshmiv Chnndsi 

I akshmi V Durga 

Hal shmi v Tara 

Lala Ram \ \aram Singh 

Lalchanilv T al shman 

I ilai V Anant 

Lalita \ Surimnoji 

Lalit Hoi all a Chiikl an 

falji Sahay > f aLecr Cliaml 

I all Singh V I'lilandar Singh 

I alia T Jagmolum 

r ailnlihai y ^^nn<^as 

I al bingh v Hon Narain 

Hal Singh ^ I'lthndar 

Lain Mii^ii a Kaahiliai 

laming a f aniing 

Hand Mgc 111 ^ AMnl 

I and S W II Co v Oomm 

I aavton \ I awton 

loakoa nolnnson 

Lrklira] > Katilija 

I ila Morji > 'N asndci 

[ ilaiuind a Government 

Hllaiinnd v Matmriinjan 

I Ingam Krishna \ aiaharajah of ^ i< 

linH,irdliv Samaraii 

Ilojda 

lokinatha Arhntanand 
I«oki natli V JiiOTlmmlhoo 
I/)ml a a Msvalinlh 
I I 1 II an t C iiiritricH Ilk a londm 
I laic Co 

I ootf All V l’< arj 
I/ot Naralii V Shnnknlal 
Lord Hanolagh's In rr 
I»ic n a I vtan IMti 
I itrlimnn v O rldliiir 
I ni hmaii V Knil 


209 »( 
3 

401 1 


01 0 I 



CASES—TltASSiFER 01 PROPERTi ACT 


XXi.» 


PAGl 


Luchmec ^ Diijram 

3l5 

Lucliinessur ^ noolthinochim 239 

240,247,3.5 

Lungabai \ BliaTsani 

102 

Liitf All \ Futteh 

271,323 

Linford \ Cheeki- 

69 

Lysaglit V Lysaght 

88 

Mackollv Winter 

60 

Mackinnon % ScmlII 

74 75 

JJacinghton \ Mewalal 

398 

Macmgliten a Ramoshnr 

370 

Maclan \ ShOQdajal 

328 

Madan Lai \ Uhagwandas 

2gS 

Madan Makimd a Jamna 

214.217 

Mad in Molmn a rjliagavamlas 

S48 

Madan Mohim a IloUoaaay 

ISO 

Madar a Sannabaara 

41 

Madir Salicb a Mnnabaaaa 

4P8 

Madan a Ilaldeo 

293 

Madaaana Athi 

410 

MidliHona Cliarman 

02 

Madhaba Baimabaara 

SOS 

Madliari a Kniibi 

813 

MadlioiUs a Uam Rishan 

1?! 

Mallioa Ort|ia 

l88 

Afadlio a Sidli 

S>~ 

Madlioilasa lUmit I’atULa 

850 

Madlio I’raaad a JVbidial 

211 

Madliaa Uio a. Kaatiil ai 

173 4?2 

Madluiaiidan a Uludoa 

1S7 

Madra<i ISiiildnig C*i \ Ilnwlandson 

1C "4)5 

Malras l)o|io«,it Vviota a Oanamalai 

500 

MalraN ot* , IIV a \ enkalrangiah 

17 SCO 

Main-* etc swuta a I'av'sjinita 

25S 

Maggaii a \nand 

•S'* 

Magnirama M« lidi 

178 S2« 

Mall anil loollali a Karamatoailafa 

iio 

Mill. Kaisum a 1 rikui 

. 2l3 

Mall TakI a Thomas 


Mahal ir a MaenaKhti i» 


1 Mahahir l'< rshal a M hcsha»ar\»th 

s42 

Mahal rl'irshala l*arl ha *singh 

'(7 

Malalajia (.anp^t 

— ;i3 

Malailaji a 19! 

i 210 :u.s55 

MalaUj]]Urla Oanjat*s.th 

21 s 


•VJCXU 


CASES—TRANStrn ©»' PROPERTY ACT 


Alahadeo v Qadamo 
Mahadeo Mran v Thakur I’rasad 
Jlahalakshmamma \ \enkatramarama 
Kfahalatcbini a I alani 
Mahainnlav Manf^K 
ilaTianniida v Samtrnoni 
Maharaj v Ualvant 
Jlaliaraj v Ratnji 

Maharaja of Honarc^ v Ram Kumar 

Maharaj Siugh \ lialwant SiUgK 

MahTPim V Ajudija 

M'llien Irn t Diswanath 

hJahcndra Chandra % Iroylucko hath 

Mahoslj T CinnJ irja 

hfahesh v Dan Bahadur 

Mahcshwar r Rishun 

Mabiin Chandra % Anil 

Mahmad Musa v Dagas 

Mahomed \ KatamatwUah 

Mahomed > M at omed 

Maho ced Abdut \ Camuidcr 

Mahomed \moep % IcrjagDas 

Mahomed Hirahim ^ Mali Ariz 

Mahomed Jcaidlah \ buklicinncasa 

Mahomed filnh v Offg rriiateo 

Maborac I Tyali \ llcmchanOra 

hlahome 1 Aleora > hiziir All 

hfal nmme I H d I v Kalii I al 

Srahtah Ilai a bant I al 

Jfaikay % Doiiglau 

Maina> IlaeJ rll 

Jfakanjt a IJiliji 

M‘\Ulnn I nl > tHnlii Beirtti 

yiakl an 1 all > Knt LiniK n 

Makiii 1 > Itijriit* 

MalammaM b«<j ofMntn 
Ma l« > lo Talk 
Mflllka a MaVl im 
Alalliknrjiina V hariHimha 
~MaIlikar Jim III ^ liignmurt! 

\ Me f.alo V Ma^ biw Tteln 
Maiirnjx Ratnji 
Alimii r Km(Ii> 

^Mamul al \ Mornrji 



CASES—TRANSFER Ob PROPERT\ ACT XXXIII 


iTnlnha! v Gopal 
liiibhai \ ^aunlcUl 
Hnjnblas a Ranclioddas 
Iingildas ^ Tn'ihinanda** 
langlu V Ilorljai 
laiiglcs V Dixon 
langli \ Pati 
IxnU Pcxsidv I'atiraux 
lani Cliindar v Daikantha 
[a MiiiiLam a Ilamalingt 
[ini)(a\ Ellajipa 
I imp ikalU \ Uliinna 
[aniraiiN Oanosh 
lanjunraa a PadmanabliayiA 
lanj ipba > Knshnai ra 
taii|lii \ Ilxirim 

tanLoatlii ChotliuKiitti i KaUatiiliUat 

Iiinly a I’attprson 

lain kii 1 ramji \ UiiatAinp 

laiukchand \ liohart 

Iiiushaiikar a Uamkruhna 

linmiliini a Ragliiiiiath 

[anna Lai a fl pat 

[aiipxl a Maluliratn 

taiistKia a Jinanhl 

lantol In ri* 

lanii a Kirthi 

laraiia A nmanna a IViuK^I* 
lariuKila MootlicxHaU 
"laria a anion a VpptitMli 
larkntia Hilnji 
Mara l< n /ii re 
» lar>< illOH oto C«’.[nr< 

. lariand a Dliand<» 
lariiii a INir^ram 
• arutla I ila Chand 
. lanu. ro 

. laMMka bcrgin-m 
}? Ja^hoiV VuuH u a 'Ian n 
.lavtirv lUiiaant 
•> lata liii \ Katim 

•I alanjinl a (.li v^nomom ' 

/.tall, uv. II a Jvlil 

jl >lalh< \ Stivani'iiwd^T ** 


lOS 
11,3 
108 1 C 7 
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CASKS—IRANSII R 01 lUOPUlT^ ACT 


Matlmra t>is V UbiLhan M*il 
Matiiillah v Danwan 
Matlal a Prco 
Maiijmtn ^ Global) 

Itlaiiladacl a Gliiilaiii 
Maiiladaii a Ilagbnnandan 
JIaung Ba V Ma«ing Po 
Maung Saing \ Sliwc Ijon 
Maung Kan a Kit fwan 
Maung Ta Pan V Mang Po Thau 
Maung Tha v Maung Mya 
Manng Tun E \ Maung Thet Piiyo 
Masflcld \ Uurtnn 
Mayau ' Ulii(kani|Hiramhi) 

MajinN Pal uroau 
Mayamli ^ Chobalingam 

Nimiiii 

Ma^koor > I'aclynjuirajil 
McEachorn \ Cotton 
■Mcliant Jtckay 
McIao( 1\ Ki^on 
M, DuniipII ^ M Donnell 
ilfcadou^ t Pirry 
Motds V \\no<l 
Aleglilnl \ OiriUiari 
MogbHl \ Bajlviimar 
■Mohnrl ano % Kndir \li 
MihdiUiixiini Mighn 
Mrlicr All a Tajiulin 
M( lit k > (>aj idh ir 
Mcrlni V l’pro4tlm 
Mirhkaliik 
All roinjl k Kinlar 
MMdlitina PoUoik 
Miltor k Ilrindat in 
Mlllifk Haglimintli 
Mfllirt nmrgrfit 
Mllmrk Orik 
M into \ KaK **< Unn\ 

'lif h nsiill All \ Panel aiian 217, 31S 

Alirhti-iiik (•■il-th 

Mlirl k \fnrlnp 

Miirl I a| k AM it AtIp 

Mlth'rinik hiiunatlia 


'Of 

155!' 

"•’is 

11' 


180 18’^ 


40H' 


;S85! 


211 32J , 



CASES—TUAVSmi Ot IROinilTl ACT 


Xlithj Kara \ Soninatli'v 
Jlitliula A Kishcn 
Xlithii LtI V Uatneliam^ 
MocJtiusudan ^ Rookc 
XIoduii Molian \ 1 uttur«nni«isa 
Moftctt \ Hates 
Moliza Jlasiklal 
Xiogulslia \ Mahamacl 
Mohaniaja% NilinaitliaU 
Molnnicd \ Danco 
Xfolnincd % Jijildiai 
Moliau \ Kasliiuatli 
Jlolnii % Toga 
Molnn Lai % Mungia 
Xloliir Singli ^ llct singli 
■Mohosli a 'loliuiit 
Mnliini Chandra \ \ii‘l 
Xfnhinudiii \ Manelu r*-Uali 
M« 1ior«o lliboo \ Dharm dav 
Moidin a Ootho imatigmni 
Moir 

Mokhoda a I nw i Cliandra 

M< 111 a kaliK hand 

Moi mohini a I’lraati 

Mixvh a MalhewH 

'Ifiokoiid lUtl a Ooin^h 

Mmm' a incfl* Id 

M( ra a ILaiii V.I1 iiidra 

M< rajovlii a llamohandra 

Morgana t.oairnn.nt 

Moroa Lalaji 

Moroni a Iti rr 

Morri'on a 11 ai liir> k 

Mirtatida l>!;oti lo 

Ml ti-o Ixgatn a /. raaa-ar SmBh 

MitJnara Mimaiai 

'toll I al a IUna» in 

Mitilal a «!liag«ai «as 

Motllal > KarraliiHi» 

'll lllal a I tam 
M tl lUm a Mtal 


M I 
M tUi 


Maniiit'a 


'Irinalinla \| »hina th»n«lr» 
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283 

411 

10 

4o0 

7 

423 
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213 
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288 2SC 
"94 400 
29 48 

rc5 
"73 
422 125 
ICO 
54 
70 

107 110 

"03 

"w8 

261 

SH43 

50 

220 

irs 

•(0121 ’23 

144 
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CASKS—TRAASFER OF pPOPERTY ACT 


Miicliinm A Tsihan 

Miih Abdul Ilimirt \ Jairaj 

"Mull Aliv Kiljau 

Mnh Bashir iiz^antan v Siiraj Narnyan 

Muh IKmiduddmv Shtbsahai 

Mtih Husain ^ ShcoDarsan 

Aliih Hiiscn ^ niiaram 9»ngh 

JIuli Karim a IIiIIh 

Muh Khan a Aluh Ibnhim 

Mvib Obaidullah a M«b 

ihili Unlimitull-Ui a ItacUclia 

Wv.V> •sa\\v\ % MAVvViWttvw- 

Muh Satniiiddin \ Man Singh 

Muh lalujaa niabidnddtn 

Mulia lT\isain \ Shcoilanlan 

Aliiliimmad Af diil HashiJ a ))il'**'l>b 

Sluhaniu ad Ah v Jafar Khan 

Muhnnimnd \s| an % Kvn<*ran» 

Muhammad Hussain v DipcIianA 

Muh imii ad Jafar a Marharnl 

Mnhammad Sartiq \ lantcram 

Muhammad Sidd«i V 'l'«h Nasif'lsh 

Midiartiniaduttnivsa v Baftholor 

Mill ainnud tiniar Darnr v Mard 

Muhaiiiiiiad 1 san a A1 diillah 

Aliihd Aniari a Jt iilha 

AIiil liiiiilal a Srcihislnn 

Mull hind a IJalgolnml 

Miilhth Tarnadv Miillatli LmU 

Midla S ithil a Koramintli 

MiimtaniiuiIsHa \ Blngiradi 

MiinInNi a Snavriifhcn 

Miitdlu rji a, Sixir M#liom<dl hoy 

Miiiirl ( nhau > Ksmniiinis'ia 

Mun Cira Ns > nfStato 

Miiiiisainl > Dakshaiiamurtin 

Miinisainl a lLaj]p>{iala 

Miinooa Ih-rt 

Miiiisar All \ Abdnl Karim 

Mniisld a Uaulat 

Mill I an a Kathan 

Miirnrl a Taa.nv 

Miirirr.o v S 

Murliill It a Iara,hllam 


180, S'*! 
JlO 


25? 


11? 

- 

lt3 

;5 

277,301 ^ 
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CASFS—TUAN-^l-Ftt 01 PltOfFrTX ACT XXXMI 


Sfurrny v Jones 

Miirugosa ^ Cliinmthambi 

MiinTgesn V 

Mnrzbcot ^ ChiinOt r 

Masifir \ LtRin 

Miisalieh \ Insist 

Miissbib 7in m \ TnaystnlJalj 

MussaVntti \ Jlsngachnnjar 

Jliitlin V AppiK 

Mntliu ^ S'tmi 

Miithu ^ *5inna 

AUilhu V ^ t nkstaci ellai» 

Miithu Oamden \ CJ>ella| j n 

Mntlinsawrni \ Go\imlHa»mi 
» ^Uluhnjja 

MutsnOliLsM N iigb 

> Niinli) 

Mutual I if( \«s (o \ LaiiRlei 
MuzalTi p Ml \ ISp'iati 
^^1la Kumsfi \ lie! sr 
N »1 utPliaiKlra > Krislna%»rin 
Nil in Chni «ler > Uaj ioemap 
Niga) I a > ^^nka^^ao 
^ canlas a ^(iinsl Khan 
^1Uolelt^ Kamdnritep 
^a^ I \ Jtiiif al 
Nninl Ti > \i «n«l 
NaiaVilniiM MilrJawata 
NuaUolanla TiIucViIm 
Nan laUl > '•ant i bat Ira 
Nai Hal a 1 anu i ai las 

^au^!all > \j I It n a 
Nai t Kist on a Anaa-ar 
Nit UNI on 1 llinraj 
Niti I Ki'-hon t Kamaran 
NanllUh rt \ s raj 
Ninl Kiinar a Kan malj 
Nm li \ Sitaram 
NinUKolai N'Atiiim 
Nil call 1 Ivamaii 


N>»?ana\ 
N»« Cai t a a 

Nat jamrra i 


IS n mil 
Nirlimnil ^ 



TX'CMII OAStS—XftANSHiR OF rROItflTY ACf 


Jvanhak i JaimangAl 
^anolIll V ^lodhuii Mohim 
Nanii \ Mancbu 
^anll V Raman 
I^anuliliai ^ ilansubh 
iSariin ^ Vauitalal 
^a^aln a Lokanath 
Naraiii Cliiinder v iKtaram 
Isir isimliam \ Madhaxa 
Ivarasinima % Anaiitha 
^araJan^ All Saiba 
Karajan v Dapu 
^a^aJ^n % Uholagir 
fiar ij in ^ Ganpat 
^a^aJ'ln^ Ilandu 
Narajaii\ Laxman 
^araj in v Raiigiibai 
Naraj ui a "V iraiagliaian 
I^arajatiaa Kadigan 
^a^aJanaa Orr 
Iiarayaiia a Rj(,lia\ainmal 
Aan^ana r la^cw/ota 
^ar ijiuia x ^ crkatar iniana 
^ara} ina CJiarj i x fiirwi 
IiariafliioBaiiu x Aarayaiia 
Narixaiiasaraj X \ccraiinlli 
>ar( inlri x Sapoila 
>ar;iial x Chotrani 
^arniaiigul v Ganaiir 
>iroliaPiY ^ittlxUlll3t 
NaiiiMrnx hhco 1’irg»"»Ji 
Narpat x Jiamsartit 
^ ir hinj.li X. Rani Aaraiii 
^aslrll(l<iill X IlUinaluIUh 
A flnitli iq X I-Ajaztil 

Aatn^lia Ijt r X Appaxu 

Aatihaiix 

^atl>lx niiiiiiUaiJi 

Natlia X Magaii 

Natliaji X Nani 

^atliiMi X Ami < r , 

^atllu X Clrli (lat iiii 

Sntlill V (•■■maul 

Natliu V. Kiiiiilan „ 


PAGl 

U'. 


IR 

‘’17 220,ilR 
’ HO 
2U2 
2C5 
141,14> 

8i 

S20,242 


>78,2SC JU4 
IR 
274 


3S2 IS. 
130,112 113 
HI. I'll 
l2tl. 1 Vi 



CASES—THANSFTR OF PKOIFFT^ ACT 


XXM\ 


PACT 


Nathubai \ Ujjam 
^a%abaiv Sevubai 
^a\al otti % Lobalonga 
^a\aLotl V Lojalniga 

jb Ibnhitn Ah Khan t Uminatul 7ohra 
Nazir \ Nilal 
Ncolakandan a Anantha 
NecHtnegan V Go\indan 
Nopsoii V Clarkson 
Ncii Tjchandri v Mab Lasir 
Nosl itt V Tredeiinick 
Notrapal a Kaljan 
Nov\tnau % NcvMiian 
Nonton \ FirJofigmont 
Naiz Al nnd v Mil g \ 

NicKolls \ Atlu rslKim 
Niilha 1 Miirluhiir 
Nilakaiit 1 hiin sli 
Kilaml liar \ Jut,!! KnUoro 
Nilmadhib v Ana tta 
Kilmidlabi Narotliam 
Kilnnmi I % lloubliH 
Kilmi in V > Ooi i mmi nt 
NihinniN IHkriiiatU 
Silritin > 

Nnioliiiili A*>1 utosh 

Ml RmM U > LakKhmanaua 

Ni(i ihiri 1 Ihiiii I 

N irinnt I hri ^ MniiCazud liii 

Noil«N > Hipo 

Nol ill \ Nil al 

Nol in a Siin n Ira 

NortbcMi •» 1 »r» Insurano<'CoiTij ann' 

Mhij.p 

Nittnglim «lc Co » Itutkr 
N< \\i> M < ikli AIkI vil 
S wil \ lliwb } 

N<iinMiwr\ Uii| iVud 
Ni llxan I ai d ' '!• ajan 
N 1 in \ M xnm 1 un 
Ni 1 «| KiMinri \ Iwini'x 
Nil I' \ Hall 'nalt 
Noi I > 1 j»I > J nw-uj n» 


107 •'24 
122 '”'0 



<—TRASSfER OP PPOPFRTY ACT 


Xlll CVSFS 


I’lttambarv Cassitm 
I’okrcev Pokree 
Polo ^ Lord Somers 
Pollocl x Pollock 
I oori X Digram 
Piabhakarv Chaodhri 
Praga T al \ ratchChaod 
Pnii atan \ Mndatil 
Pnnjiaanv Bipi 
PranLnshna a IliswamWnr 
Praii ^a^h v Jad i Nath 
Praia'salVi v 'Maillia 
Prajaga Cloth 
Proraciiand a PurRima 
PcomsHkli a Sukhia 
I’rponnth v Xshtitosh 

I rice V Jcnkiiis 
Prolihtl V Kodir Nath 
Pronodanath a Goaindheo 
Promntlov Kali 
I’rossop a Fd minds 

Pii Imanund y Haves 

I I laka N ootl il a rhirMtlnpalli 
I imcliormoiij v triavlieko 

] iinna a Nazir Husain 
Piirmanand r Dl iirmse'*’ 

I iirna a Ualidlnn 
! iinia Cliai dra a llaHih 
Pnriiariala Ntnkata 
P trsi 1 Naraiii v llnnootnaii 
liiHia Mahadtn 
i iitlai I i a Korapoln 
Itailha V I^iif 
ILallaa Karnod 
lUiP a a M itPiaaa 
Hi II a a Matit Inr 
Itadlia a I’arhiitfoe 
Ha II a a Uatiei 
Ha II aini a Wiatnra > 

Iti tliail Iran a (joint L 
lUtIha Odlml a HakhsI tHs 
Hiillia Nlslion a I atnb Mi 
Ha \ha Krishna v O J aherty 
Hatll a Kriabnii r V Nfutlnuan! 


PACT 

Klff 

2C3 2G8 SCI 


r? 

Sill 

200 .0* 
tin 

850 SCO 

40 

M 

15' 

372 401 

*1 1 

5 8 400 411 

30 42 B1 5- 
200 2li‘ 



CASES—TRANSIEB OF PROI’ER'T' ACT 


xlui 


Kadha ITrishna V 'Jheodi'il 

Ifaclhanath ^ Tarrucknath 

Hailha I’arshad ^ Manohar Das 

Itadlia Pcrslnd v Buciba 

BadhaPnsadv Panimoui 

ii'xdb tsyam \ Sv\)U 

Hadliikapati \ Padhararom 

Uagaul ar D tra! \ liiidhn Lai 

llagcndcr\ Sham Cband 

Jlagliab \ llholii 

Uacliaaall! \ Adinarajana 

Uaglio V Annaji 

Dagbo\ B\1 Krishna 

llagho a Ilalvant 

Hagho \ Narajan 

Jlaslion Aath v I arail 

Uapiinlar> Gba'Uo 

lliphubarSingb a I achmi Naram 

llaphiinatidan a AndnLa 

Jtapluinatlia (!ri]mohan 

Haplinnath a liar i d 

llapliii Nath v Jainna 

llaKhnNatha Jiirawan 

llap.litit)atli a 1 aclimi 

HagUtinatli a 1 alji 

Uablm uu tiissa a lladrtdas 

Hal (liaraii a \ O 

Uaihf-liori a IV lioiidra ^ath 

Uij I« f Aorikalapiri a MuLtiii 

HaJ» of \ in imsram a ^ iriicliorlA 

ILajan a Arab -I ir 

llajanl a Uoiir Ki">lor« 

Uajaui a llano ob\m 
Itajaiil KiiiiM ar a (iOiir Kwhoro 
Uajt Ham a lliill»h 
Itaja Itam a Gai • >li 
Uijarama Kri*l tiasami 
lUj I iiiub r a ILaj Nalli 
Kaji'nlrtaa llasv lor 

vrar t a^oi'O'Vwar 
a 11 hari 
lUijaa I alma.. 
lU ki^V.r, a Jadn 
Itaja.mara KaimliiU 


PAOF 
221 
43 
350 
428 
50 
120 
127 
205 207 
43 
332 


218 
510 
433 
202 
135 
342 
350 
180 
SIS 
216 827 
200 
263 



•^Uv 


CASFS—mVNSVBR Ol ruOPCRTY ACT 


Riimil V ShiNji 

Ililifl'mnar v Vcnkat-v Kiisbnayy^ 
Rajmnin ' AsfiH^osh 
Ra)narain\ Khob<lir» 
llTjomoyoo ^ Troyjiickho 
R-ijoniN Hifiz tin-nissa 
IJi^zHddi ^ Kirtartha Nath 
Ralph V Crouch 
RaV.cstraw^ nre'nr 
Rakhil \ fif*cy of State 
Hal hoba*.! a liipra 
llama V Alamk 

Itamatiffarfpa < SanttMrap^nsngu 
Ramjclianclra i handayja 
Ilima Kant n Kabjoy 
Hama Krialina\ Conrtof tXardg 
Uama Krixhna V Kuklkat 
Rama Kmliiia \ Vlpayalr 
llamnlitiRa \ Aukani 
llatTialincR a Ay\a<lwrai 
Ramaitite*' ^•aralapHpa 
Ramamtrtlin a GAi>ala 
Raman a KriKlmaii 
Raman a W<yil etc Co 
Jlamaiiadan \ Ua>af,o]ala 
Ikamaiiadh in a Alkonda 
IlamaitaiKl a Aak<h<(l 
}lamA)]i>ntv Shankar 
Ilamanatliaii a Lai hIi amanaii 
Ilainanallian a S«^ranacappa 
Ramafiiiii a >N(il,ara 
liatnanaml a \Ut.iri«aiMl 
I{an>a**aiin a Cliiiiin 
ft 

HaiiiaKaml a UamaHatni 
UaiiiaaifTii a Kamtai !*■» 

(tainihaavam(a AiKiiiiaritjana 
Uamauajan a Sjr»''anl 
R-amaxavaml a Yjthlnatha 
ItainaTa a KrUhnaiiia 
Itainarya » /Inrnta 
lUu ayaa a \« nVataratna 
llatti'mi V Maul 
ItanibakKh »• '(UR/ifaiil 


urr 

21 ' 


3' 

tn 

S'! 
S'5 
1 9 
'91 
231 
3,1 
251 
3I< 


830 
,871;; 


315 

10* 


2S7.^‘'< 

jaJ 

IDi 


J*' 


4XIC0, 213 tf] 


lf>3 


i»a 151 


fVI 

no •”> 



TitANsrrB OP pBOiFnrY act 


RmiiMriii \ Jjt]) (< 1^8 

\ lUiuW\r WS 

►"i III) tr in \ s ili^ 8!(5 

ianilih iilr M !nr \ S| iiii\as'» A> Aingir 314,328,529 

Uiin(l\>inl\ Iwim 2'1» 

i-\nn li \ii>h \ ^ V* 

I'lin li null -I \ III Unit 500 

linu I »n(li i \ k»tl<> 5*8 

{Tin ( li III li » \ l\ »v mpa 5'»l 

Intii < Ilk ulr I \ k -.hkluti 555.354 

tlm IiimIiiv Kii-liiia ttS 

I- kiii h 11 <lri \ M kti «l.j. 155 

Inn (1 lulikk 1{ mill''iiiffli 424 

linuliiMliik \ I 111 •ktarima lO 

t im (li ir til k Viiuihi k 1 l 2 

i tn li II kii \ 111 ik in 200 

hill ( h II III \ llmrinrati 5"7 

liniiii IS k Siiulrkli k 180 

[{511 I I k liiilri ni kill 22> 

[{.511 ill nil \ Xiiiiiiil 45 

ii5iiiiiii II \ Ml h sii rst 

Lhik Ul vl v. M kl w kva ot V itckttaftrvwk I'l 

Uiiiiliii k Hull I'ristil 2’5 

li.1 Dm k U n c I il ]87 

iln III II k K kiiil i| imi 2*7 

l{.iimsli5Pk kiiikliti . 354 

liiiiii slmr It Vsh k iArjiin 32 

II- iiTii sli'k tp k Ski),! Malt 4,3 

Itniik. «< I k |*r mil irt 4 IO 

Ukmli in V si k J mi sir I>is 

It itnjis k ''liisi I il 3*0 

Itkiiijiwiiik DklK'MP . 32 

Uki )i X X tiink I . 2'4 

Itimji nunliliai k |*-irkiii ;02 

lt\ iiki s|i >n k ‘•iifkjk*'* 152 

llamklitUar > Xklnl X •»nilr» "Vt 

lUm Ktsli III k lUlkisni 210 

llsni Kiisr k Itkniilki p)< 05 

Itkii Ikkliiii k Itkj lao 

llaiii I al k Dmanaiti fl 

Kan talk M 1 ham na t Irsha t 2V. 

' K» 11 1 al k Ka'ial !-»' M 

' Kam l.aU Mill, rj<v*T 'sH-pstarrof'-tatc f'P InJia 31 
'1tan)1i];;akXirt]])aVsll 4* 



CASCS—rRANSHJ* OP I ROPrRTY ACT 


^hv 


lAC 


Raiinal v Shi\]i 

Ila|nnnnar\ Venkata Kriahnayja 
Rajnarain \ Astmtosli 
RajiiaTainY Khnbdati 
Rijomoycfi v Troyl lekho 
Raioni> Hafiz un Dissa 
Raizucltli V Eirtartha Nath 
Ralph Y Croneh 
Rakcstraw v Brewer 
Rakhal v Rooy of State 
Ral liobasi a Bipra 
Rama \ Manak 

RamahAaefrav iShriaoorayaiiara^i 
Ramaclnndra ^ Kandayya 
Rama Kant \ Kalijoy 
Rama Krishnav Courtof Wants 
RaniaKrialin*> V Kiikikal 
Rami Krifi\mav Vinayak 
Ra naluifra v Aukani 
Ramalinga V Ayjailurai 
RamaliiiRH fiaroiapppa 
Ramamifthii v Gopala 
R'lni'in i Krishnan 
Raman v fitool etc Co 
Ramaii-ul'in v RajihO|>aK 
Ramanadh in i Alkonda 
Ramanand i ^akcilc 1 
RamAnuntv hhankar 
namanathaiii Lai Hinmaiiaii 
Ramanatlian i \fH raingappa 
Ramaniiu i Niitikata 
Ramammi V Alaciri^atu 
ninniitni i Cliinan 
Uamnsnmiv B 
RamaKami > Bimasam] 

Haiii'isanii > fiamiappa 
RamsR iwanii 1 Audinarajana 
ftainasajian i \iraHanl 
ItaiiiaiMimi i ^ytl»nallla 
Riiinya \ kriNliiiama 
Itainavji i Giiriiia 
lU 1 •i)>a V V< rikatarama 
Itiml -II \ Manl 
Jtaml TkKh v MurI Im | 


187 1‘ 


43 ICO 213 -lO' 


210 

4(S 



CASL.S—TRANSFER OF PnOI FRT\ ACT 

xlv 


I ACE. 

Rambiran n Jmkoo 

188 

Riniliirati \ Ramkor 

208 

Rami irui \ Sih„ 

S93 

Raiil)lii<lnchar\ Sriimasa Ajjm'nr 314 328 

829 881 

Ram CIniicl \ Kami 

283 

Ramehitulra \ 1 i.kirap|>a 

OG 

Rami liuidra \ J ii It »ii» 

300 

Rvracl aiiilra \ Uillii 

818 

Ram(bamlra\ Uwnaiaa 

8>l 

Ram Cliaiiflri \ Ivi all ‘bill 

838 884 

Ramc lia <lri\ Kiialioa 

118 

Rimi 1 iiiilpi \ M ill idaji 

188 

Ram n i.lraa R irijit MbRli 

421 

Rami hai dria N i n\ atanma 

10 

RimUiirJiia \ji lUua 

112 

1 Rainrl iran a llliikar) 

200 

Ram n inn a Han Cliaran 

877 

Ramil IS a Sin Irklia 

ISO 

lianul 0 a Indroniani 

. 223 

Ran illiiin a \iuii)il 

48 

Ra T illiiin a Mohi •'li 

321 

Rimilil al a Maharaja of ^ltlanag^am 

•*l 

Ran dill a Rimlrasad 

2*8 

Ra n Ihn a Uu s 1 al 

187 

Ranu u v Kan Ia|iuiu 

227 

ILamoshar a U inaliia 

584 

. Raim*sliiir llnksh a ArjimSuijh 

82 

IVimi sliw at a Sicsl Malionn'il 

♦. 

4 R-uneali a Praiiliari 

410 

iRamhan l-al a JinoarDis 

ITR 

Htamjaaa i al 

••0 

IRamji nut a Dal Ko< r • 

52 

lUa 1 ji a Chinto 

214 

‘Ramji lUnlliAi v l*araat» 

202 

Ra iiki slinn a mifaJ loo 

102 

niAmkUikAFa AklllClAnlrA 


IRura Kishan a IUD'-aM 

210 

^'iiAmKiiara Ramilai 

as v-t 

f Kan laVhan a Ran l»ii 

158 

MU 111 ala Dinaitatli 

•SJ 

rlUiilala M, 1 arnmaUMiAl 

•V. 

llUiit I al a KanAi 

55 

M.Ain l^U \|uV( rx'oa S-vis UptoIMaIo for India SI S 

fKamlii^aa \ irut'AV'-l » 

~ 4S 

/ 



•\lvi 


CASF&—IkANSFFP OI mOPERTl ACT 


TAGf 


Ram Mohiiii -v Mnlcitand 

Ramnarain v Pindi Vcrshad 

Raoi Nari ii v UbaiFam 

Rainnath v Brahmamoey 

Ram Nath v Isbap 

Raronidbv Ishar 

Ram Njpunjun \ Prayagi 

Rampal Singh v Baibhadar Singh 

Rimphnl v D gnapain 

Ram PcT^had v Khtm Karan 

Ram Pra'iacl v Bhik »ri 

Rato Prasad v Dnnj ^ath 

Bam Prasad v Gobindi 

Kam I tasad v Maninohnn 

Ramrai'jan v Todra papain 

Ram Sihai t Kewal 

Romsioy V Voottioo 

Ranjsaran v Amuta 

Bam Sarau a Ot^ai Partab 

BamSaranv Khakan 

Bam Sarup v ne)a 

Ramsay ' Oilohnst 

Ramsden v Dyson 

Ram ShanLec y Oanesh 

Ram Sindh v Balgobind 

Ratnsonjiv Krishnaji 

Bamsubbagv Namngh 

Ramtarak v Aushotosh 

Rnmtnran \ Ramcswnr 

R inin > Sniib in.ya 

Ramunni V ffnhma 

Raniyid Singli T SiligRam 

R'lncbordaM V Chiinni I nl 

Raiipo Om esli Kinr v U^tar BuksU 

Rai gTintln % r-igirattn 

Rang inatimm > Oil iriin 

Rnigssnmis Annamalai 

Rangisanii V Jillj 

Bangvaiin v Knnnnmmal 

Rangisimi a Ki^slins 

RangiHamj ^ McithtikuatarapiKi • 

RantrnKWVmi V Kublirtya 

Ran^iyja s I’arthaSaratht 


343 

2S0 


43# 

1, 40 188 SlO 


4’? 

H' 

120 121 401 
I8i Sflll 
iBi 
834 338 
181,3 2 


20u 


181 19’ 
S39 

2 er> 282 is 


CASV>-TKASSU a 01 IIIOIIUTV \CT 


Raiigil Y \ inij-iJc 
Raiif'u \ SriiiuisA 
Kani > VjikUua 
Jlnnl A Atiiir HiUsh 
< Rani('jnj Coal Ass \ Jiuloonatli 
RArijie A Ramdti in 
llinnu Rn a Rafi udHlti) 

R-inu Sh>\aji A LaAmanrao 
Rao V DaAvson 
RAshmoiii A Siirja Kanta 
RisscsAAAri V Boureailrt Mohuii 
Ratan V Parshi 
Ratan Euai a Jiwad 
1 RaUinasWATniv BuLrawanja 
1 Ratnasaoji v B iliramama 
J Rnasbon v KaIi 

I RAM\afma\ Matliora 
1 RajnorA I'roston 
, RCAsut V CliOAAar 
' I Utbati Moliim v AUoid Kban 
} llodlor re 

j RccsoRiAor oto Co ^ AIavcII 
1 Rcnals v CowUshaAv 
I Jlcnand ^ Toiirangcaii 
I Rtnga A Gnanaprakasa 
I Rose Ammal v Kaja Ratltnam 
,1 RcjiioUUa Aebb} 

( Rice V tlico 
f Robinson A M JlonncJl 
I Rodlimal a Run Harakb 
f Rogers V TOAAbey 
I JtogluiiiAfh V HarKI 
f Roodur I’rokash V Ilirtlcy'Jarain 
4 UoscAmniAl A RajAratiiAm 
f Roshanlal a Tho Ocllii etc , Co 
I Iteshaii Singb a Halnjot bingh 
if Rr>shor A jioslier 
f ]lo}zuddiA kritartbanatb 
f Ru Ira V KriAltiia 
^ Riidrapa V Aar*'ingrao 
. Rngad V SAlnarain 
J Rnidput V Mabomod 
Rupabai V Audinudum 
Rnpehand r IvAsturCband 


ids 140 141 14.’ J50 


10 

6 

^554 
402 
117 
J7B 
23 100 
UO 
145 


xlriii 


CASJ-«;—TRA^S1^R 01 ^norERT^ ACT 


Itup SiDgh \ Pirbhu 
Russell % Buchii in 
Riissict \ 

Ruttoubai V TheP^erlcoCo 

Sal athi \ Ramasubbajryar 

Sadagopa v Dorasami 

Sada Sfaiv ^ DinLar 

Sadaslu\ \ "Nyankitrav 

Saclashiv v V thal 

Sadhu V N^asi 

Sadu V Pa lepaiiy 

Safaolla v ^\ oopcan 

'Sagap T t^aTnaor 

Sobadev a SI ebb I’apa 

SaiiTeo % Ram Sonak 

Sih UzkU \ [ armcshar 

Said ud din V Ratan 

Sajjad % Oangi 

Sabtiacaii]\ Amtba 

Sakl anm v Dcxji 

Sal haram v ( opal 

Sakharam a Sitaram 

Salamat r nudhSngti 

Salamat bllah a I trtab 

Salen Zamindar V loddaPakir 

Saligram V llarClanui 

Saniarath iJ«J a Ootjml 

Saniasiiiidra V SaVl ara 

San a a 1 a V S igalmgam 

San 1 a 1 onnanin al 

S.imj Aijanpar a 1 onnama) 

Samnoa Aldtil 

Sinioo a* Al tool 

Sanis ud d n a Al Ini Ilasscni 

S.ami el a Jirrali \%io I Co 

Sa 111 T Dilaji 

S 11 dar a llaj iirji 

Saidarlala Ananntullali 

Sii Jarsati V Mnjorof Ikmick 

Salull r« Trust In rr 

Sail 1) in V M( in (pilo 

Santn a Coon irasatnl 

KanngainIJya Into r\ 

Sangni atJ j \ Iiponry 


239 240 y 


Ifi 

164 20‘ 
W 


m 

S' 

- 2«! 
411 
SPI 


1)1 
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CASFS—tRANSFEK OF PBOrEBTi ACT 


SivaknU \ Gopala 

S!%aKanuv Gopala 

Sbi%'irTni V lihiila hhatta 

Siva Saliramauia \ Gunasamliaodha 

Skoy A Barnes 

Soliha V Indcrjcrt 

Sol hae} and a Bhaiehancl 

Some->haaar V Isnranllihai 

Somtnn a Deno 

Soobrimanian \ Ajr^ 

Soanparaiu r ^Clrabln^lpadu 

Soorja a Nath 

Soorjci monej v Dcnobiindo 

Soudawitioy a Joc^sli 

Sonra a Gnlam ^(okIio 

Smitli a Oaborn 

Smith a Wikoclc 

Spencer a SUter 

Spicer V Martin 

Splrctta \Nilloaves 

Spiiraoll a S 

Spc«.m{ha SroeJanta 

Srihndli Rni t Hashaanith 

Srdoaia ^Irar1aan 

*•« Nartin a < an{ at 

Snintli a Oculadf nr 

Spii nth a Kill ttcr 

Snnaaa ^ilaya 

Snmaasa a PuxTaytl ipanm 

Sriinti Clinri) a Naram 

bririin a Ilari Naram 

Stantej a Wilder 

Stalciiiaii a Anluloaan 

Ktosens T Ohao 

hteaensoM a ( iillan 

Stileman a Aslidoiau 

Simpers a I« irson 

Stoki s a C In I k 

Stokes a Clei don 

Stoiea Mrroililli 

Stratton a TUrb 

St art a I Iiafilr 

Stairpessa 1 (“arson 

Sul a a JJilgobiiul 


pACS 

24(1 

10 , 21 * 

M 
Co 6* 


ejO 

lUS 


10 ) 

212 

rn 
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Sjed Jlel (li llas'tu a Ashiq Jafap Khan 

TaRO e V Tagore 3 

Taillya Oil Ree 

Tajjo V Bhogwan 

Tamaya a 'lima) a 

Tangaii mnl a S» bbamtnal 

fangopMajliv Jataclhan 

Tan, \ G1 asiraro 

Tariel and v Laksbman 

Tnrachand T Madad 

Tara Prosnd t Knsto 

Tirasniid r v Ebcdan SCO 

Tirol essur \ Sosbio 

Tarn t Turner 

I arobiiodo i Shyiini Churn 

Talijiii richiiAa 

Til ki 1 SI coadbai 

T^Ta'^a 1 Gmliidi)) a 

lijlo 1 Cildwoll 

Tiylor 1 Jol nson 

Ti^lori Ale Koand 

T(l)bi C1^o 

Tcl ilr m V KishU ii 

Tl akoor 1 slakroo 

TJiknn Jangi 

rinkiirDiHi Collector 

T1 it tin > K indait 

Tl ikiir I nsid i ( aji 

n akiip 1 n-sid \ li ni 

The Collector of 1 tivni ■> Petl Slilianiii 

n ( IhnnliM Bank \ Quarry 

“TJ ennpjia > Mar lutliii 

llilhii ItaTniiiitii 

Till) I a % Kr slin nwinii 

Tl inn Cl gndi r Kai g nail a 

Tl omas I illii i MutI urama 

Tbnmi HOii i WcbsUr 

Tl orn > Citin 

Tikinm SIn),li i Cl«I! unvir 
f iliUel II d V Jjtiiml 
Timapi 1 > lakAimimtna 
r mmipi ' Itnmi ^cnW1n1 
rineowri v Kri«tlita 
TIiij 1 Krlilo 
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Sjcd Mclitb Uasai^ \ Aslnq Jafar Khan . , 


TaRore A Tapore 


Tailly\ Off Rec 


Toijo-i lihagnan 

4t 

Tamayn 1 Tiuapa 

TTnpanirml v bubbimmal 


Tangor Jlajlii > JatatUtari 

^ it 

Tara v Gbasiratn 


Tanet ami V Talslnmn 


Taraohand a M adart 

jfS ( 
5C0 S<5( 

Tara Prosad v Kristo 

Tuasund ri v Khoilan 

Tarol es'inr T SosLic 


Tan V Turner 


Taruljpodo a Sbjama Cliwrn 
Ta(a3jaa Pielnyya 

Tai Ivi V SIiAoadbai 

ml ^ 

Tajana a Gur<-)iida|vpa 

Tnjlora CaUlovcU 

fajloi \ Jol nsoQ 

Taalorv Me Kcand 

" 

Ti lib a Caro 


Tel ilr »m a Kaahil»a» 


TI akoor \ SI auroo 


TI nkiir V Jangi 


TI il i f Raa y Collcr'or 


Tiiakiiri v Kundaii 


Tlnkwr Prasad a Oaja 

Tl al nr 1 rasad \ Jarnna 


TI « Collortor < f rtawali a Pcti 

Maliarani , 

n< lUnnlaja IJiril a Q arry 

Tlonappaa Man mtl u 

Tlillaia Hamaiiath 

Tliipi a ' IvrislimHwatfii 

Tt Iriirciigada r RansanaUia 

TI oma-< 1 illal > Miithurama 

TI otii| «oti a Wcl stcr 
ri orn > Canii 

Tikantn Singh a Chrlkunnar 
Tiiikol 1 (\ r Jtiamal 

UJ 

isf 

Tiniappia I aknl mamma 


Tlinmai a a Ilama\«tkana 
Tinri^rloa KrlMliiia 

Til j a Kristo 
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Umoclranl v 
Umeschmcl V Zi‘oor 
tlinmac \ VjtliiUnga 
Uti rao ^ Kan z 
Vmrto \ ^aj/nlhh 
Umdorliill v IJodtn 
Underwoods ^ing 
Unielas Naha 
Unichand s Ahmed 
Unhimnas Vsibunta 
Udi I V S-ijjanmal 
IJi endn s Isrmil 
Upondro s Mobti 
Upot cln V Tan 
1 poonip s Uaojoo 
Usliliornc V Usliborno 
Uthandi s Rnclj'n-»cli'»ri 
^^dap^llov Unnamarju 
^'l(1llal s Bliah Kliuaal 
^iRiinnv Uingnyjangar 
^■lRU\an\ Uin^ijjaiigtr 
^ali'v'lllat ttatUv Anujani 
^amarl^ Makk 
> THi V Ilmi 

^anI^ta\ Srcrotary of Slato 
^ank^ro>.J wan s Kt'fhas-s 
\ niinu K ilii fcU \ Clndamhan 
■\asiideo s lllian 
Aasiidovv IsrisJnii 
A nwinlos s Narasin JVij« 
^axidosans I arimlian 
s tidsji 

^ oils A1 tf p"*” ' Kalhan 
^^>orl^<<ldl s tlsp n |di 
ifOVimloHsml 
S etas iiiTa s Hscl< p 

a s (•OMiKl-tvami 
la\utl am s I ili-incr 
\< I I s tUlXriH>;in 
^«I < fttaolianar > Srinis m 
■\om ata( Ik 111 r I'anJmailKn 
^CId^\ Nilkanth 
■\ < tiViJi V I-nkili[nan 
>tnkata\ Kanpsu 
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^cnkatacholla V Srinivisi 
■\cnkataginv KTfjhava 
"N enkatasiri v Sadigoj ncLanar 
^cnkatanasastmlia A l)ai damndi 
^ enkatanmnna A Gundn 
^ cnkataramanaya V \ cnkataramana 
■Nciikatam T aj ya V lAarasinga 
Aonkata RarntiiAAAan A Uikbhatar 
^enkatarAAa Simimli a Kamiah 
■\onkAta Sami \ kiippaijan 
^pnkatAsanllA Snliraminya 
A enl atasnami \ Ilamai athau 
"N enkAtaAamana A Gnttdaraja 
■\ cnkatesb a Mamti 
“k enkatcshwan a Ecsava^lictti 
\enkatratiia a Mcen 
S enkatranianna V Brammanna 
VonkatiriA v Malialal Lshuar 
SoikatryaA Slue ra iibliat 
\ ti kat Airahachnraya v Kotrapa 
Vora A Ponnambalii 
Ncrchmil a Kumaji 
Voyathan v ^ ilia 
ViraragliaAA A nrisbaisann 
\ irnraglnvamtiia a Satnudraia 
V inj ya a Hannmanta 
^ si nu A Kashi ^ath 
SislnuA Tattn 
\ isl mi V %enkitraA 
\isliunA Balaji 
AisAalingav laliAiappa 
\ isAnnath a Miiln] 

%i',ATAnathA ^aliiib 

^ itlnl V “A iSAaraA 

'ithal Nilkint a A isAasrao 

Aitimv D1 ondi 

A (xlja ^ AocljH 

^ randAA in Das A 'kamnna 

A iillnl (las A Thiicker 

A A AiikA] j AcharA A A kABinasami 

k A AiikAtrya a SIiia ram 

Act! ilingA V \ 

\\ Adorao A W Ailorao 
Wadorilalc Jti r«» 
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UcDodrail \ Dxtci 
U njeschand \ Zuhoor 
Umrnar V \^thjhng'i 
Uiiirao T Kaniz 
Umrao V 'NalinJI'ih 
Umderliill v Boilen 
Underwood v W in{j 
TJniclia > A ahi 
Unichand ■\ Ahmed 
'Unhinimi\ Aaikiiuta 
Until V Aapammal 
U| endra v Ism til 
Upendro v Mt hn 
Upendiav Tara 
Lpoorwpv Qanjee 
Uslihoriic V IslilKirno 
Uthandi ^ Raelnviclisn 
A iflapille \ Drmimarpi 
Asdilslr fehah khiisal 
AttRuran ' Uuvr'xjjmissi 
A’lginan % Uangnjjani, i 
A a/ia 1 ftao hfiitd V Af'j 
Aaman ^ AHLi 
Aani^ Ham 
Aankataa Secrotar) of 
Aankatcwliwara \ K«sUa\ 

A annn IssUhru \ CliidAinl 
AisiidcrtV !!lni> 

A asiulo a Ki ishiia 
A asiidri a Aan\ui Pigi 
Assiido>an> 1 amnihan 
A ajalil ' Ijdaj » 

Atda Aliipiian > Radiili 
Aeontpddis tWtnndU 
AiHjiidaa (•o\indasaml 
AoK< iiiH > H»«U r 
Aolanitlia ' (»o\inda’‘ami 
Aolaj utliaiii > I illaigi r 
At In > lUlkrishni 
A« iinfnoliariar V SrinU si 
Aim a,tn< U« Hi V 
Atndni Ailkarilli 
A «Tilv ijl i kikHlimin 
Ainliita > Uaiipin 
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^ enkitncholli ^ Srimvisi 
^« nkitTgin \ UT{»li%a 
^ enfe ita„iri \ S-\daBoiv»cliamr 
^ onkatainsasiml n \ Dimlitnudi 
^ etikatontmna ^ Gundii 
^ pnkataratnimya V \onk*itaramai>a 
^ onkatanii aj va % NariHinjra 
% onkata llamniaa \ an \ Dil shatar 
^ enkatar la a S ittimah \ Itamiali 
• ^tnka^aSaml \ Uiippaiaan 
■\onkatasanii a Siibramima 
^^llkatas\\anll \ Jtamai atlt tn 
^ onkataa atnaiia \ (>nnd >raja 
A ciikatp^li a Maruti 
■\cnkatoshwara \ Kasaaaalictli 
"N« nkatrama a \Ioora 
. Diikatramanna V iJrammaiina 
' c iikatraa a Ma! alal Laliuar 
^0l katrja a Slaa ranibl at 
^cikat Narahacinraaa a Kotrapa 
\cra a I innamlialu 
'^«.^chan(l a Kumaji 
■^^vathan^ A ilia 
^ iraragl aaa a Krislmasanu 
^ iraragliavatnma a Saouidraia 
^l^avaa Hantimanta 
"N lal mi a Kashi Natli 
■\islniia Tattia 
^ isl nil a ^ onkatraa 
aislinna llaliji 
^lSTahnf:aa lalaanpia 
/. \is\anatlia Miilraj 
' Aisaranatha ^aklll> 

^ itinl a ^ isa arav 
, a ithal Nilkant a \isaasrao 
■ aitliiv Dhomli 
' a (xlja a a odjii 
I.I a Tandaaaii l)is a ^ amnna 
Hill das a Thiiokfr 
^ aai ka] I ipl araa a ^amna<alnl 
' Naankatryaa Sliaram 
•' j ^ a tl ilinpa a \ 
j W a l< ran a \\ adi rao 
^ I ^ adordalo In ri* 




Act IV or 1882 
The Transfer of Property Act 1882 

RE^EI\Et) THE G G S ASSENT ON THE ITTIT 

Tebplaiu J8S2 

''An Act tOQiiiend the Law t elaUttg to the Tt'anshr 
of P>ope)ty hy act of jxiitics. 

WnEUFAS U IS expedient to define ind Tinend 
cert'im pxrts of tlie hw relit 
* ing lo tlie innsfer of pioperty 
by act of piuies ft is Jicrebi enacted as 
iiaffows — 

1 DeHne and amend.— >Tbe Act has Dot 
for Its object liie lotroduction of any covet principles 
but to define ind amend the existing law Ti})o \ 
Dhagxran IG \ p 29^ But u is not in nmendicg 
Act, in the «ense in which that expression is technically 
understood It i urpoils to gne expression lo certain 
puts of the liw relatiogto triMsIers of propertj -s it 
was underatooil nnd administeie 1 ou equitable princ|. 
pics It the dsfe of its passicg rritli such elfeiatioiis. 
therein is the legislature thought fit to impose 

2 Certain parts. I e, the Actiscot an ex 
bsustne t’oile As the essence of all codes is to Ije 
self-contiined and exhaustive on matters m respect of 
which it declires the law, f»«>f uI t Pvdm mmt ? 29 t) 
707 P C , one must consider the \ct to be coinptet©. ^ 
exposition of (he hw on I oint* with which it deils 
In oil er wnnls on such points the construction must 
be Sought for in the words of the \ct it elf where they 
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are plain and unambiguous lieference to the pre¬ 
existing law IS useful and of help when the words are 
ambiguous 

3 Transfer by act of parties.—The 
Act applies to transfers uifer riroi, as the Probite 
and Administration Act and the Indian Succession Act 

do to devolution of pioperty after death 'Ihe wonJa 
01/act 0 /parties also show that the Act provides for 
roiuntart/transfers only, and not compulsory tnns- 
fers, Bucli as sales in execution of decrees, forfeiturea, 
01 insolvency 


CIIAPTEII I. 

PHtLIMIKAICt 


Short lute 


1. This Act may be 
called “ TJie Tranafor of Pro 
perty Act, 1882 ” 


Commencement j«tO 

on the first d.nj of July 1882 • 
It extends in tho fust iiiHtnnce to tho wliolo 
tiicnt Iliilish India except the 

territories respecluoly admi¬ 
nistered by the Governor of Uombay lu Coun¬ 
cil, the Lieiilcnant-ao^ernqr of the Punjab, and 
the Chief Coniuiissioncr of Hritish nurmn 
Hut any of the said LDoalGoierniucnts may, 
Hinc, by notificnlion in the local 
official Garctte, extend tliia Act •'orany part 
thereof^ lo^ tlio wlioIo or any apecified jiirtof 
ibo territories under tie admimBlration. 


, " Andany r.oc.il Oovernmenl may, with tho 

I>re>ions sanction of tlio Ootcriior-Goneral in 
^“'nicil, from time to lime, by notincntion in the 



1882 ] Tiir Transfer of Phopfrtv Act 


3 


local ofRcnl Gazette exempt, cither retrospect- *■ 
ixely or prospectnel>, an} part of the territories 
admmisteied by such Locil Gnveinmcnt from 
all or an) of the following provisions, namely — 

“ Section 54, paragraphs 2 and 3, 59 107, 
and 123 ” 

Notwithstanding an) thing in tho foregoing 
part of this section, sections 54 paragraplis 2 
and 3 59 107, and 123 shall no( extender be 
extended to any distiict or tract of country 
for the time heing excluded fiom the operation 
of the Indian llegistration Act. 1877, under the 
powei confeued hy tho first section of that Act 
or otherwise 

1 Whole of British India, te, mclud- 
me tlie SLheduled dialncls 

2 Bombay —The Act has heen extotided to 
the Boiiiha) IVesidencv since the hrst of January, 

1893 

3 British Burma.—TJie Act Jibs been ex¬ 
tended to tho area within the local hniila of the 
onhnary ciul jnr(»dictiun of the Recorder of 
Rangoon 

4 And any L,ocal. otc. —The whole of 
tlie para h subsiiiuted for the original by s I of 
Act III of 1885 No exemplioii l-asyet been notified. 

5 NotwIthBtandIne. etc.—This para 
was added bj » 2 of tctlll of 1885, and its effect 
was declared 11 bi relros|eclne from the date of the 
Transfer of rroportv Art Jbe Registration Act 
upj lies to the wlole of lintish India, except such 
di»tnels or trad'- of runntrs as the Local Government 
I'laj with tiie | revious sinction of the Go\ernor " 
General m Count'd exclude from iN operation Such 

j arts are -'I he Je> pur Tracts (3fa I Gaz , 1876, p 
• 73), the SJiednled UistMcta of the Madras Prestden- 
cj (lb, ISSI Pt I. p 516) the \rakaa lIiU Trac‘ 
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District (Bur Gaz 1886.Pt I p 247). theKarenllilk 
Subtlnision, Tonnipx) anil ilaliiran SuIxIivisiob, the 

renasserim Tonnship, Jlejgm (Bur Gaz, 1893. Ft 

I p 350) That Act IS also not la force m that pait of 
K.liasi and Jaiutia Hills District which is not comp- 
used m the Garo Hills or in the Na^^a Hills District 
^az of Inrl, 1878. Pt I p 662). in the DibmH 
Frontier Tract. (Ass Gaz.Pt II. p 212), the Jlikv 
Hills Tract (i6 , p ,05), and in the Jlokochand Subdivi 
Sion of the Naga Hills Di6tiict,and in the North Cachai 
Hills (Ass Rules Mannal. pp 408, 409) 

6 The Punjab,— The Act is not in force it 
the Punjab hut its principles maj, m preference to tbt 
l-uglish piactice, bo applied to It, and to other part' 
of Indian here the Act is not in force, nml to legal 
relations ari'iing before the pissing of the Act, hader r 
Ne/jcnii, 26 (' 1, P C, f?a»nce//»fai i Syecl Mahowei 
10 J9, P C, Lakshmt t Tam, 1 P L R 513 

2. Ill lite terntouea lo which this z\ct 
n,p«l of Ai,. for file mtio IfeiiiB, 

tno ciiadiucnis spctifieJ «« 
tlio scliedtile Jiercto annexed slnll bo repenlffl 
to the extent thei cm iiiontioned But iiothiiifi 
herein contained shill be deemed to aJTect— 


banns of ccriam 
emclirent* luCl- 
denis, righl", liabi¬ 
lities, Ac 


(a) tho pro\ 1110113 of nnj 
cnartmeiit not hereby expre-s- 
Ij rejienlcd , 


(t) any Icftn*? or incidents of nnj contnet or 

eonstitnlioii ol'piojwrtt winch nro consistent 
with the provisions of Hus Act, anil are allowed 
by the Hw for the time being m force 

'(c) anj right or Iinbilil} arising nut of a legal 
relation gonsUtuted biforotlua Act cuiuch into 
force, 'or nny relief in respect of nnv Kiith right 
liabilllyrtir 

*'cT ''""0 ns provided bj soclioii 57 ntui 
tor IV-( of this Alt, nnv trinsfi r by oix'ntion 
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of law, or bj or in execution of a decree or 
order of a Court of competent jurisdiction and 
nothing in the second chapter of this Act shall 
be deemed to affect an> rule of Hindu, "Muham 
inadan, or Buddhist law 

1 Herollta—Does it mean tu sfction or 
jn dll* Aet^ Tile Court was mclmed to take the 
former view in Ul/aj T Goy«» I 36 C g02 This is 
opposed to the opinion of Banerjce J m Promotho v 
hah, 28 C p 750 

2 Affect, I e, \ali<1ate or inralidate f’romotfio 
■V AaJj 28 C p '47 ornicxli/t S 111 (d) coiljCes 
the law as to tlie result to ensue upon the happening 
of a certain e\ent te in the event of t 1 e interests of 
the lessor and die leasee becoming united in die same 
peison the scftna does not affccl the iraiis/er the 
effect IS not conf ned to such union when brought 
about bj act of parlies onl) Hence, s 2 (d) makes 
no (lifterence to the application of the rule in the 
ecctionwlen the iiaton is due toau auction sale i> 

3 Cl. (a).—The word emetment shows that 
the clause IS oenf DO I to statutory law and does nut 
extend to anj custom or usage or ant rule of Indian 
Common I.aw \n enactment must be cti re$sly 
repealed bj the Act to ci nic within this tlau«e 

4 Cl, lb). Tins saves the right of i re-emption 
uhtch 13 in rogue in larious {arts of the cr iinin 

5 Cl. (c).—Sco /?amf*hirara Syed Mahviicd 
26 C 39 1’ C where m spite ofe 20D of Act \I\ 
of 1882 interest at the contractual rale on n mortgage 
executed before the I □ ing of this \ci wa-, allowed 
uj to the dale of realisation under the provisicms of 
8 8 Gof Act 1\ of 18''2 Ihc innciples of ss 10 
lOS (c) and lU ( 3 ) have been bell 10 govern a lea^e 

male in 1862 f’ammMfin a f itfujf-a 26 M 15“ 
Tl e alignment of a bon I (executed before the Act) 
male after the \cl is goreroet! by it Juodeo v Drt) 
ikhtn 12 C fiOo, followeil in Sid-hmmaf r 
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District {Bur Gaz 1886 Pt I p 247), the KorenB* 
Subdivision, Toungoo and Maliwan Subdivision tli3 
Tenassenm Pownsliip, Mergui (Bur Gaz, 1893 Ft 

I p 350j That Act IS also not in force in that part d 

Khasi and Jaintia Hills Distnct which is not cotnp 

used m the Garo Hills, or in the Naga Hills Distnct 

(Gaz of Iiid 1878 Pt I p 662) m the Dihrugarf 
Frontier Tract, (A<«s Gaz, Pt II p 212) the llia't 

Hills Iraci (lb p 05) and in the Mokochand Sabdin 

6ion of the Nagn Hills District, and m the North Cachat 
Hills (Ass Rules Manual, pp 408, 409) 

6 The Punjab.— The Act is not in force la 
ilie Punjab butiis piinciples maj, in preference to la® 
Lnglish practice be applied to it, and to otlier part* 
III India tvlieie the Act is not in foice and to leg’’ 
relations arising bcfoie the passing of tlie ^et Aader v 
Ne/wnii 20 ( 1, P C, fPitmea/urnr \ Sytd 
i6 SO, P C Lakihint \ Tartt, 1 P L. H 513 
2< In tlie terriioties to vvliicli this 

extends for the time bemc 


Repeal of Att« 


iJic enactments specifietl ' 


the schedule hereto mnexed shall be repo^lf'^ 
to the extent theiem inentionod But nothing 
licrciii coiilaiiicd slnll be dccnicil to alTcct— 

enaU.r'V’nt'’. ‘'mc" tho JirOV 1S10113 of aOT 

Jeni»'.''r"gtit« I'nii enartnieiit not herebj cxprc-s 

litics Ac 1} repealed , 

(b) aiij lefins 01 iiicideiits of any contract o'" 
consmutioii of'piopprtx winch are coiisi'lci'l 
with tlic provisions of tins Act and are nlloircd 
by tlie law for the time being in force 

'(e) ail} iiglitorliabilitx arising out of n lc6^* 
relation (.onsUtiilcd licforc this Act cuiues into 
force, or nnj relief in rci.pccl of nnv sucli right 
liability.-Tir 

•'i, {'!) savo ris provided bv section 57 and 
^'-'tiai i\- „r»i„HA.. I,.. I 


‘‘■'Iter IV of this Alt. aov trmafer by opcnli''" 
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of law, or by or in execution of a clecreo or 
order of a Court of competent jurisdiction and 
nothing m the second chapter of tins Act shall 
be deemed to affect am rule of Hindu Muham 
madan, or Buddhist law 

1 Hopeln.—Does It mean lu tln$ gi>ctiott oi 
in this Act ’ Tile Court was inclmed to take the 
former view in Ll/ot V Goy««i 30 C 802 This is 
opposed to the opinion of Bijier;ee, J in J’romotho r 
Kah, 28 C p 750 

2 Affect, t e,\'i1idate or inialulate Promotho 
T Aali 28 C p 747 or nioditv S 111 (d) codihes 
the law as to the result to ensue upon the happening 
of n certain event le in tho event of the interests of 
the lessor and the lessee becoming uutted in the same 
peison the seetnu does not aj^ect the trinsfer the 
eHect IS not contmetl to such nni >n when brought 
about b} act of partien onU llencc s 2 (d) makes 
no difference to the application of the ride in the 
section when the union is due to an auction sale if 

3 Cl. (a), —The word enuclmeiil shows tint 
the clause lb confineii to slniulorj law and does not 
extend to onj custom or usage or an\ iiile of Indian 
Common I.aw An enactment must he crprcBthj 
repealed bj the Act to ci me within this clause 

4 Cl. {b).—'lJ>is sires tlie right of pre-emption 
which IS in vogue in vaiious parts of the counln 

5 Cl. (c).—See Bamfr/urarv S^etl Vah meil 
20 C 39 I’ ^ where, m spite of 8 209 of Act MV 
of 1882 interest at the contractual rate on a mortgage, 
evecuteil before the jawng of tins Act was alloweif 
up to the date of realisation under the provisions t' 

B ^Qol Act IV of 18S3 Ihe principles of ss 

10$ (c) and 111 (3) have been held to gosem n Ir 
male in 18G2 /'animeefiri t Viffaj-j-a, 20 M i" 

Tl e as'igumcnt of a bonl (executed l^fore ihc^it) 
made after the \cl 18 goaemed by it Juodeo r Irii 
/Wian, 12 C 305, followed in Sulbmw! v 
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TJiese and similar ralin^s are based on ceneral 
piincipJes niuch ire umffected by tins clause Rut il 
'elaticm inTolving distinct oi nell definel 
T,r.»;'' 1°'' wis constituted or a nglit to » 

.1 f coming into operali n 

flio A . f^Jtcfremainsumffectedl)'’ 

tne Act J-or inumce lauit for sale could be broii/ilit 
n usiifinctnux mortgige executed and riadf 
paxable before 1882 The present \ct prohibits sucli 
r. ul* He *•“« IS brought iftei 1882 i!f 

right of sale which accrued before the passing of the 
the of breach of conditions i; still open to 

the mortgagee \auH \ Jiammi JC "M 33J So « 
aeciee on a mortgage pnssed before 18^2 was allowed 
to be executed majiteotss 67 and 00 which wnuJl 
iTr ? fre^J.sm, Dne^Jrav rfionh-i 

loaf«a flowed m lUro.mppa T 'Snmachnrh 
i,L«. ^ * \ " n><>rU<'5e in execution of a 

mouej decice against the m, rungor the mortgageei 
X ’’‘‘.'"f(before I8S2) was not 

JO „o,o, t :: 

father Tlie icmiU nmdd hnu 1 eeii diiTerrnt 
if the l urclnse h,I Jeen In the mort agee niilnit 
Iprenf the coiiri Vorlan-i \ VJionrh >2Ti C’f or 
ace X'M'i.I. rT,’r" or the sale taken 

So„l,or, o n.ori™^'," k f i™'''"' 

„n>lor II, c \MI of Ifoi ,""'.'"'i 
enli.l, I l„„, ,„ "™ V'? '<■■"■' <Ktoro »l..;-l 

‘^’"^roiiifiCO Srini/Ar A/effrr 1C(’ CH I’ C 
7, V tenant of hfm. -I, .it i„„ 1 1 .1 ... 

"I rro, r,„,o ,1.0 f„,„ y J 
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predecessor m inlercst in the holding, when the lemnc% 
nas created hefore the Act came into force, Mof\z v 
I’midal, 14 (’ \\ \’ 9>2 

Wheie n mokurari was grantcil tn 187', nod the 
piopnetarj m I the nioknran iiiteiest were mortgageJ 
and sold after 1882, and purchaseii bj the mortgagee. 
It was hehl tint the right to which therluisenpplies if 
It applies at all h the riglil of the iiiong'igee piircliaser 
to hnl I the iih kuinri and the proprietary interest and 
It was coiistituteii b\ his legal relation tn the ilefen- 
dsnt> 111 llie III irtgage snitat the tiriieof mortgage sale, 
wliicli took pi ice after 18*2 anil therefore, el (c) 
had 110 spplicntion, Utjat » dayani, 3C C 802 There 
would hs\ 0 been no merge' if ibe ssle bad tskeii place 
before I8s2 sec fthmtt \ O>lool, 19 C 7C0 asex* 
pinned b\ Ihnerjee, J in 2^ C p 750 

C Procedure.—Tbonvii rights InbilitiesTad 
relief which 'iccnied iiefoie the Act aie sised the 
pinccduie in s snic to enfoice Ibem instiluted after or 
pending at tlie date of us commencement >9 governed 
In this \ct Hence a iiiorigagee maj now Biio for 
foreclosure on mortgage executed befoie 16S2 m 
nccordsDce "ilh the procedure of the Act, Genja c 
A'li’en C A 252,Oolabtv UayhunaOi 4A \V N 2C9. 
hhoho \ 1} 'khd', 12C 58d, doubting I'ergash v \]oha 
bir, 11 (' ’>82, l/nr/idft«r r I’arath Ham, 25 fi 101, 
sj a mortgagor rmv sue for redemption of a mortgage 
executed before 18s2 although the seltlenient ofTicer 
has expunge I his mine from the Ahcirat Anytlal % 
Jajhsh. <J Iiid (’a 411 (Oiidli) 

7 Cl. (d)—By operation of Law. c q , ens- 
tomarj hw, \l lOififSon v Shfimsiinder, 33 C 750^ 
where s 30 ins held i» ip| licable to a case where 
rent was colic, led for the entire \ear b\ ahiksm 
who lief re the close of the vesr, «tss br customary 
law, Buccee.ie 1 b> another hiAini wb > sue I the former 
f r a part of the leiits collecCed b\ sj portimment 

The rule <d Aim bipat n||lies see Contnef \ct. 
s I Uriel Till', can be eufirceil even as ngaiii«t \ 
iOn 
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non-Emclu ac<-innee (f tlie niortga/;e, prOTided it 
isted when the mortgage was entered into, Jeetcan^^' 
\ ilanordas, t"} B 199 

8 Sale In execution.— The various proti 
sions in the Act regulating and codlfring the law a® t» 
transfers hj act of parties slnll not affect n transferbv 

Of eration of h\v, in execution, etc Promotlio v Aab 
28 r 744 

9 Rules of Hindu or Mahomedan 
Law —A trust was to provide a monthly alloTvaacef® 
n and his «ife during their joint In es, then to the sue 
M\nr, and tlien to the inogranddnugliters of 11. an' 
on the death ofliotli of ihese, the tiustces were I’ 
hold the property in trust foi the cons of ihf 
grnuddnughteifi who attimeil the age of 18 and tbt 

dnighters of the grindchoglit r» who nttiincd that 8C« 
or married Held that the gift to the cbildreo of 
grnnilthughters was valid tinder the Hindu Liwnni 
<!ul not coutnieiie the rule against perpetuities. It 
virtue of this clause, }><nij,i»iithn \ fJmiratl*' 

1 M L T 227 

Possession is es'oiitii’ to ft valid seltlrnient bt 
a Mihoniednii an<l this h saved hi tins cliu<e, 
Abdulciuhr \ Tfijcotliu C Bom L 11 203 

The second claii'-e iiicnns that in n connift 
Letnecu n rule of Hindu or ^fnliomedvii Liw and 
Ciiapier II, the former is to prevail, hut where 
tliere is no conflict or no rule of such Jaw, the 
sections in that chapter or the pniinple-, uiiderIjinS 
them apilj There is no rule of Jlahomedan I-a" 
whicli irecliidcs persons fiom ilaiming the Ijtiw'd 
of the jrinciple of iqiiiiv einlsulied in s 01, see 
Viir^iiit \ Fu/.ccr, cited under « 51 

3» III tins Act, tiiilesn 
there is hoiiiothing rcpiiginnt 
III the subject or contest,— 

'* itniiKivc’ildo j)roj)crl\ " 
ilocftiiot include Etniiding litU' 
l>cr, growing crops, or gm«3: 




8 


Tnc TRA^s^EB of PitopEm Act [-Act 

ss Doii-Hinclu assignee of tlie mortgage provjded it 
® ® istecl when the mortgage was entered mto 
V 3/anordas, S'! B 199 

8 Sale In execution.— The lanons pr 

sions m the Act regulating and codifrmg the law 
transfers hy act of parties shall not affect a tracs 
operation of law, in execution, etc, Promotlio w 
28 C 744 j 

0 Rules of Hindu or Mahomeo 

Law_A trust was to provide a monthly allowaa 

R and his w ife during their joint lives then to the 
Mvor and then to the two granddaughters oi t 
on the death ofliotli of these ihe tiustees wen 
hold the properly m trust fm the sons < 
granddaughleis who attained the age of to 
(laucliters of the gran Idaught rs who attained tna 
or mairied WeW that llu gift to the chiUlreu « 
granddaughters was aalid under tlie Hindu UW 
did rot coiittaiene the rule against rerpetuj«e 
virtue of this clause I,‘<nig luntha ' ‘'‘9'^ 

1 M h 1 227 

Possession is es'entia' to a aalid settlemeiij 
a Jlahomechn and this is sa\ed h\ this cia 
Ahcluleadtr a Tojoodui 0 Bom L R 253 

Tlie second claii«e means that in a eon 
between a mle of Hindu or 'Mnhoniedau Law 
Chapter II the former is to i revail, hut wl 
there is no conflict or no rule of such law 
sections in that chapter or the jnnciiles unlerl} 
them apilj There is no rule of Jlnhomedan 
which preclndcs persons from claiming the hei 
of the I uncipla of equitv embodied m e 51. 
Duryo’i \ Fa!err, cited under s 51 

3. In tins Act mil 
there is sninctliing rciiugn 
' III the subject or context — 

f iiiimoaeahlo propert 

‘ docaiiot indiKlestamlingt 

her growing crops, or gra 
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in trum-nl " IDstniOieilt ” IIICIHS 'I 

won lesfimeutirv instrument 
registered means reci»- 
terecl in British India under the Hir for tlie tune 
being xn force regulating the registration of 
do''uments 

atuched t th* attached to the earth 

:*rih 

means— 

(a) rooted in tht earth as in the case of 
trees and shrubs 

(j ) imbedded in the earth as tn the case of 
walls or buildings or 

(c) attached to wh it is so imbedded for ♦b'* 
pemianenl beneficial enjovment of 
that to which it is attached 


‘ actionable claim means a claim to anj 

o abi« lam ovhctthan >.debt,«<e\\ted 

c o a «cam moricage of immottable 

pioptrtv or b\ JiTpothecation or pledge of 
moteahle propertt or to anv bencGcial interest 
m jnoi cable propertv not in the possession 
either actual or constrocU'e of the claimant 
arhich the Ciiil Coiiits rccognwc as afTording 
grounds for rt licf whether such debt or bene 
ficial intorcs he oxi-^tent accruing conditional 
or contingent 

and a person Is «aid to bate notice of a 
fact when he actualh knows 
^ that fact or when but for 

wilful abM<'niioii from an inqiiirv or «carch 
which he ought to have made or gross negli 
gome he woul 1 ln\e known it r whm infnr 
Illation of the fad is gi\en to or obtained bv liis 
ag<.nt under the circumstanies mentionel m the 
Indian Conlncl \ct 1S72. s 22*^ 



10 The Transfer of Property act. [Act A 

1 Actionable claim.—See Ai undcJiaf^"'^ 
Sultrairt-Jua, 3011 235, for meaning of tlietermbe 
tlie amendment bj Act VI of 1000 

Debt, which ouhnaiily means a cert.im sumj^ 
money due from one person to another, on a ^ou ■ 
express or implied, includes a judgment debt o 

2 Mortgage, hypothecation 

pledge debt la not an artmmble claim 
settles <i eoiifliel if an^hontv lietween the Higli 
and rendem obsolete the iidings on the 
Wuchinnn \ /shww. 21 0 763 

ib 702, Pebeiidra r. 23 C '1^’“'*, 

^hiU I ^ AamnMSA 2(53 \ 

4C8 .-Inu'idv r>urqnbai.2>b 761 

10 M 2a0. liaiknavcami ^ 

II M )C n«mehandra\ tenfc.dJMmm, 13 31 oio 

3 Claim to 

moveable property >s an actionable ck 
therropertj is not m the ^Mre 

strueme, of thechimanl V^otlf 

in n inint Hindu faimly to avoid a lets'* S' ^2,1^ „tli 

c-osharers,/!’";<»»• V Hanmohun 12 C „ 

right of an usi.fiuctuarj mortgagee to get I'cs*®* 

Kt Ajudh.a lOA dlS.orthebenehtofacm^ 

foi deliieij of shojes at i futuie date. D nj 
DuUabram, SB II C Ul, or the light to get * 
diMsii n a Hiiantitr of lan«l leaciied 1)\ llie 

his own use III a deed of gift Itudra \ Rri>'i"“ 

Wlieic the oniieisliipof a piopertt i« tmi'ler^ 
ihe iiicidciitnl ri,.l)t«r recovinug It fioin “”',1'^ 

III ix)>-cs-i<iu tJioHgli expic'-h triii'-feii-ed tl'e- 

iinUe the triHisnetiim B tmisfirofau ac"';"')'’''- 
I!.tmn Krighm v A'liJLifoMl M -113 Mo,l>niVohn 
V 1IC 2't7. 

llich.iietitofniiexecut ir> coiitnct >■'»" , 

clilm J'ff/n V n„dqeVHdge.ffr.{‘UAi( 
npi.nirrnmaaC 70.».o; x ut/ioo.0Bmu L I 
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SS'' l>u! SCO I6ii Vflfi imof a Cfmnthr 36 (' 345, 
Tori lugton ^ Vnjiv (02) K B 2427 tlie rule if’ 
lio^ie\er Hil);ect to cert'im qu'ilillcilion‘>, t'S H) tint 
the benefit i-* not roupletl with a !iiliiht\ on'l (2) tint 
the mture of the contract Ins not been 'ifTeoted hy 
persoml coim«lemtion«, ^3 C 702 A chtni [nr 
(Himges for hrcneh of i rontrict ifter hreich is not on 
actioiiahle cloini hut isa mere n_,Ut to sue 1C C ?45 
4 Immoveable property.— See n te t) 
s 2 (C), Re^istiation Act ind to s 3 (2') Gen L hmes 
Act 

■) Not‘ce, — lias <)efmiti<ii oorrectlj coihhes 
the hn ti'> to notice nhich existed litforc the Act ms 
ms«cd t/iiiroinria \ OA 591 and'ulopts the 

ian„tnse if Eiulish ckcs ns to c<n«tnictae notice 
JnJ^nef^ Smi/lt I Ih 43 Br.;ram ^ C thu^eniiQcr 
atesthehn lliecxses inuhicUcoustnictaenotice 
hxsheen estahlishetl rowihe tlieniseKes into two chsses 
First cxsis in winch ilie |xrt\ clnr.^ed has had actual 
notice that the i n iierit mdispute was, in fact cliaijted, 
incnmlicreil nj in s me m\ affected and the court Ins 
thticiipon hound him with constnicine notice (f facts 
and instiumcnts to a l(nowlc<l..e of which he 
iu old hilt hern Je<l hi an cn/ium after the t lnr,^e, 
iiicuinhnnci or other circnmstancc affet ting the i n> 
jtitj of which he hid aotinliutice and sccmidh 
oasi’, in which the II lift has J eeii s-ULficd fnm tiu 
ciidenco ln?f in it tint the | »rt\ tUar_,ed has ilcsi,,ii. 
edl\ nhstaineil from entjuiri f >r the aei\ juiiose of 
aioidin^ iiitici The proixisitiouof law ujxn which 
the former clas- of rases jiniceeiU is not that the i arl\ 
clur^ed Ind nc ticc of a fact or uistninient, wlucli in 
tmth nlateil ti tin Mihjert m dispute without his 
hiiiwiiig tint such was the case hut tint hi ha 1 
actual liitiocthat »t «hl mi relate Ihi i n 'Hjon 
if law upon which the seciul ills*. f a-^s 
1 rocecsls is not that the j irti his incaniKuslj iie,^- 
hcfiHl t > luike UK^Hirws hut that he Ind desuaieiUi 
al stamisl from such inquiries, fur the purjxiso of a\ iiU 
ing knwlciUe—a {urpcisi which if j roiisl wi uld 
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S, clearlr show that he liad a suspicion of the truth ac 
a fniululent (ieterminition not to letni it If m ' 
theie IS no actinl notice that the piopeih la m efui 
alTe<ted and no fmndiileut tumin? aTvsyiioi’* 
knoTvle<l"e of facts which the «» n otilcl su""f‘ 
to a j nident man, if meie n ant of caution as dc 
tm^uislicd fiom friudolent and wilful blindness i 
all that can he imputed to flie pmcliaser, then th 
doctnneof constmctne notice will not apply, tifi 
the puiclnser will m equm he coii'idered a 
fact he IS n honn fide pnrcliasei, without notice Thi 
Tiewnasadojted m I'on^/n s Hoojbai 12 Bom L H 
1044 It omits |jn)ssneghfl;eiice bntinHVatv 
Ha p the same Jndi'e etphined tint he mcmt ti 
imiude giTiss negluence as n circnnistnnce from trliiu 
the court mat infci constnictue notice He ttem 
on to obspire let the doctrine rfcmstiuctite notice 
extended to all cases m which tJie piiicln«er lias node* 
that the propertr is affected oi has notice of 
raising -i presumption that u la so, and tlie doctrin* 
is rensninhle though it nnt sometimes operate ffiih 
seteritj But once tnnsgieas the limits which flid 
statement of the inJe imposes- once admit that a 
cln«cr Is to lie affccteil with cfuistnictite notice ef 
contents of nistniniciits not necessair to nor pre-noil'" 
til eh connected with the title onl\ hecaiise I' 
possibilitj they may affect it—and it is impossible m 
sound leisonmg to slop short of the conclusion tl ■** 
even purcinser issfTecleil siith constniclive notice <f 
the contents of eser} document of the men cxntencc of 
which he Ins notice’ See also Joshiit ^ Alliviee 
i-'r.r"T? ^ \ Ilaileocl 

It C.Ji I) o. tlms ex| resseil himself _ 

‘‘There mat Ik- nscb where the deed cuinot!e 

got at or for some other reason where with tlie oxer- 
ci'p of ■'ll the^ jinidtnce m the world \oii cniiiiot stc 
It, and then there wiH lie no const met iic noliee TfTocl* 
in^ the fide There is also n cisss of cose - of which 
T think ,/oiic* e Smith is the most notori iiis wlieri s 
j'urrliiser is lohl of n Rettlemciit w Inch iini or nn> 
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not nffect tlic title iml is tol 1 it the ‘•inie time tint it 
does not 'dlcct it md in such cnse-* there is no con- 
6trncti\e notice Siij jmsiiii, is in Jones i Smith jow 
are bin ms hud of i mimwl mm mil ion ire told it 
the Mme time tint there is i numise settlement i ut 
tint It does not emhrice the lin<l in question i ou 
Jnie no CfUistnictMe notice <f its <1 ntents Beciiisp 
althoiish 10 U kuon there is 1 Kettlcmeiil sou nre told 
tint it does not ilfoct the lind it all Iftsen niir- 
riase seitlemciU neccssinU iffected illinnnshnd 
then \ou noiild Ime coustmctise notice but is a 
settlement im\ no rchte 1 > Ins land it ill or onl) to 
some < ther ixirtinii of it the mere fact of j our Ini ms 
heinl of 1 settlement does n t ^mc lou constnictiie 
notice of Its contents if tou ire told at tin some time 
that It does not affect the hnd 

In this countn it is not unusm! for timsfenrs 
of iniinoTcabIc pmpertj apeeiaJli lendorn to recite 
m deeds tlie non existence o{ meumbrunces even 
tlioii„li the\ ire regi»tere«l ones ind to eorenint to 
indemnify should in> incumbrance lie disclosed This 
cannot ilTcct the rights of third }ier«ons, but is be* 
tneeti 1 tnnsfewr andliistnnsferee, thecoienant oushfc 
to be enfoiced m spite of the het tbit re^istrilion 
mil be constnictne notice The Alhbibad ca«e in G 
Ind Cl 11 ( cited m note 5 t's 5 is not reconcile- 
able with this au 1 seems to hue l>een wronsb decided 
on this i^oint 

G Wilful abstention Iitcralh means 
that the i ereon m roi ect i f nhosc default the ninil is 
U'l I Is a fn t. nt ami that lie knows what ht is doms 
ail I inteiuls t • do ivim lie w doinp It is impossible 
to hv down 111 ixict definition per Bowen I 1 m 
37 Ch D I 174 \ common insimee is thit i f 1 

lett r sent b\ rc^isjeretl po-t m! refu ed be tl e 
aMnspe T be huer is fi*c«l with notice of tht con 
tints of the letter l^tf Ah \ Petnj 1C 11 22J 

V* whore a transferee his notice that the title-deeds 
nre w ith 1 thml person, not the eolieitor of the transferor 


12 The Travsitp or PporERTi Act 

8. clearh show that he hid i suspicion of the 

a fnnclulent deternumtion not to lenm it It m 
theie IS no ictnal notice that the property !•» 
wa\ ailected ind no fraudulent turnin^a^^v 
knowledge of ficts wl icli the rei 
to 1 imdeut man if mere want of caution t** ^ 

tm„mslie<l from liiuduleut and wilful 
all that can l>e imputed to the pin chaser t 
doctime of constnictiie notice will not '*11'?’ m 
the pul chaser will in eqmti le consideifo 
fact he IS a bonn fide purchaser without iiot^e ^ 
\iew waaadopted in i/an<7711 Hoorhai 
1044 It omits gross negligence butinUcstr/ 

Ha p 2o7 the «ame Judge explained tint be j 
iiif hide gross negligence as a cucumstance fi(wi 
the court ma> infer constructive notice . p 

on to observe let the doctrine of eou«truetive noti 
extended to all cases m vv1 ich tlic purchaser I as |* 
that the propertr is alfccleil or Ins notice o 
raising a piesnmption that it is bo and tlie 

IS reasomhlc tl on„h il ma\ sometimes operate 

seveiitv lint dice tiaus^iess the limits wlncli 
statement of the tale tmpises—once admit that a P 
chaser IS to l>e a(Tecte<l with constructive ^ 

contents of instruments not neces an to norire-'H i 
tivelv connectcil with the title oiilj because 
possibilitv tliej may affect it—and it is inipos d 
Bound loasoning t» stop short of tl e cnnclii'ion 
everv purchaser is affectetl with cnnstnictive iittifc 
the contents of eveiv I eumeiitofthe meie existence ^ 
which he Ins notice See aim JoxJnn v 
m 22 C 1S5 Tessel AT R in rnt/«nd v llaiU”' 
17 Ch D 15" thus ex| Ksspd hinis(.]f — 

There inav l»c cases where the ilecd cairn t h 
got at or for some 1 thcr reason where with the ever 
CISC ft all the pnidcnce in lh< wcrld joii cannot‘C 

It an I then there will he no constructive notice all r 
111" the title I There is also a clas« of cases if win 

t think .Touch v Smitfi is the most n t ri iis where ■ 
j iirchaser is l II ft n mtllcment which mav or iiiv 
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not iffpct tlie titJe ini) j'» IwJd it the «ajne Urae tint J! 
does not aflect it nnil m each uses theie is no cou- 
etnictiAc notice &npj¥>>iM^ as in Jones \ Sinilh \on 
are bu\m^ hntl of i mime<l min and \ou are told a1 
the s.inie time tliat there »s i mirniijc setticiiient hut 
Uiat It doe-? not embmee the find jii <\iiestion ^ou 
hate no constructite notice of its contents Decaiisc 
although tcm kiifin there is i settlement ton i;e told 
tint It does not afEccl the line! at all Ife\ei% mar- 
ria£;o settlement neeessinh iffected ills mins land 
then \<)u nould ln\e r instructive notice hut as a 
settlement mav no relate to hi5 land at all or onU to 
some other portion of it the mere fact of jonr Immj, 
heard of a Ketllemcnt docs not yive vou constrnctno 
ootree of its contents jf jou arc told at the same time 
that it does not adeci the land 

In this eomitn it is not unusuil for trinsferora 
of tmmoTcahle properlj speciallc vendors m recite 
lu deeds the non existence of incunihrancea even 
though the> are registered ones and to cotenaiit to 
indrinaif^ should an; incumbrance be di-closed This 
cannot affect the rights of third persons, but as he- 
tv; ecu a transferor and his transferee, the covenant ought 
to be enfoiced in spite of the fict that registration 
maj be constructive notice Ric Allnhabad case in C 
Ind Ca 111 cite<] m note 5 t>s *5 is not reconcile- 
able with this and ►eenis to have I eeo vrronph decided 
on this point 

C Wilful abstention hitralh means 
that the pirsoa in rc>i ect of nlio'e def lult the word is 
u-?cd i- a free a^iiit aid tliat he knows what lit is doing 
Slid inten Is t) do whai he is doing It i« impossible 
to lav «lo;vn an ixaci definition per Ilowen 1 1 m 

37 Cb D p 171 \ cninmon lusianec i« thatofa 

lelUr sent b\ re>.istered post and irfu-ed bv tb 
olJris-ce Ibc latter is fixe«l wiih notice of the c/ 
tints of the letter l^atf lira /’eury, 16 I{ 2? 

where a transferee his notice that e tille-t"^ 
arc wiiha thml person, not the Bolicilor e tran-'^ 


14 The TnANSFER of Peoperty Act [Act 

3 nith whom documenta are usually deptsited for cua 
tody (Zto^oii V Tl tUtamt, 3 Y X. J 150) he ought w 
enquire into the cucumstancesunder which they came 
into the hands of such person and, if he omits to do 
fiudty of wilful abstention from enquiry and 
will be corsideretl to ha^e notice of the ciicumstaace 
17 ilaxfieldy Burton LR 

I i . transferor lias suj pre" 

ed the title-deeds and falsely mfoiTOed the transferee 
that they are with a |uoi incumbnneer wiH DOt 
re leve Inni of lus duly foi had he enquired if tie 
ntter he would have learneil tlie truth, Fra'cr r 
OHM, I< L J Ch d)*! The ci'-e IS different where 

ttie subsequent tnnsferee has inede diligent enquiries 
as to the deeds and lias given up further enquiry ea 
sing gueii a leasonable excuse for then non nroJuc* 
i’on.AgniDk V iWry, L R 7 {J L J57 

ihe Calcutta High Couit wheie registiatiou is not 
taken to necessarily amount to notice, has ruled 
'There a dee<I of appointment though registered, n 
not mentioned lu a subsequent tnnsfer by thetlonc^ 
of ilie power, the donee icpiesentiog that there ha* 
been no aj.pomtmeiit and the transferee has searched 
the registry up to the date of a pimr but discharpeii 
transfer and did not search fuithei on the assurance 
by tlie alienee undei UieJxltei that he Jnd tenicheif 
the registry up ro Uieilate of Jna transfer with ut 
discovering any thing, there lias been no notice rf the 

apjiomtmeiir, Joe/,iia \ Al/iatiee Bk , 8J C Jh> 

7 GPoas neg«»gonce m proiecutiug eu 
qiur.esnn, also ead toinfcreacoof cnnsin.ct.vo notice 
I * Ne^lgence may then 

r,.^® ‘ o'|>*M«ou to do soTiiethiiig wJiich a 

wt K-l rrlii T upon tliCKO considcrations 

1, dn r reguhto tho coiMinct of humna nff lire 
dt Hnch a prudent sn I 

ren omble min wmild not do” f.otir i>' Of OroM 
ca^'^To m •'eendefimd.^and iii eiery 

not so'as mTl e"f'H ”*'«***ef “^fil'gcnoe is grow or 
iwiner cnee to impute a design lo 
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■avoid knowledge of facta which inconsequence of ^loss 
negligence the transferee has failed to learn 

8 Registration as notice—It is the dui% of 
everj transferee for value to search the registry office 
for anv intntnbnnces or disjiosiJions affecting the 
land The Ilegj'ttalinii Act provides that nhereier 
in Indn a traii'-fer of immoscnhle puipeilj nnj 
take jlaie. the tnii«fercc has a chiicerf tncuig 
any previous incumhrmtes rr disposiiioiis of the 
projeitv, It the |!ace where the instrument (f 
trafi'fer should or mai lie registered He has no 
excuse for not acting like an onlinar} pmdent imn 
Indian High Couits,however, liave tikendiffeientvievvs 
of registritiooss a' uce 1 he question hisiriseninosjJv 
in coimectun with moitgvf*' ^Thc Unnilnj High 
Couil Ins ruled tint m* far as ilie question of prunitv 
jii ordinary enses is concerned regjsiration will be 
coneideied as notice of prior incumbrances (hiiifn* 
man V Curepjxi 14 B a(>6 l»Kshmon\ fltisrot 0 
B 1C8 6hirriifn V Genu, ih *>1" Dundnijn \ t/ien/fi* 
«np<i 9 15 427 Nninyonv liafu I'll 74J TJulma" 
kund V 1/efi, lb U 44'1 Chuwlal v ffomha n/ru 22 
B 2n, Hiiiiv Nud.li, 2CU 538 bo the Allahabad 
High Court see Junkt v Aishen, 1b A 476 Con¬ 
tra, in Mfldnsniidralciiita, rule iheeasescited below, 
f?n;orjma A'ris/inasinni IC M “ttl see f'rroii th v 
.4»hiilo*/i 27 C 3>S fceJ<»tMir«v ll/iunao II 22 
C J8j The lluiiiia i «mrt docs not regard re,^istration 
as notice in a ih'tnct win re the \ct hue. only recenlh 
been aj plied, Siihriiiirtniaii V 5,6lmf Ca 1199 

The cases where regMration uiav not be re- 
ganlfd as notice ate — 

{\) ^\1lere the prior mortgagee has allowed the 
mortgagor to get hold of the titl«Mleeds and iLe latlir 
create* n etib'^qnent mortgage If regi«trati n i* 
sufficient notice for all purpose* then the fact that ihe 
111 rtgagor 18 in |'0«scv«ioii of the lule-deeil* after the 
execution of tl e inorlgage wimld be immaterial Oa 
the other hand there is oo presumption that a proj'erty 
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ouce mortgaged bhoald always remain m thatcoiidil 
nor IS there ant provision of law which comps'” 
mortgagee to bate the fact of redemption regj'teis 
It mat ter} well be that a propertj which is 
inoitgaged may m fict have been redeemed 1 
real question therefore is not the abstract quest!'’ 
whether legistration is mall cases to be cotsidsi^ 
suBieient notice but whether the subsequent Iran 
feree was led to beliete that the prior mortgage 
been discharged The conduct of the prioi mortgage 
with respect to possession of the title-ileeds is then 
a erj material factor If he has been guilty of gm®’ 
neglect in respect of the title deeds he will be fO ' 
ponecl For instance if he allows the morlgi^or 
be m possession thereof some years after the mortgag 
and the mortgagor representing that the lioi®' 
was fiee from incumbrances cieates a secon 1 mor 


gage in fat our of a person wlio beJieiei. ... - . 
representation the prior mortgagee will be P<>8tpo^ 
^adtas Lui}hin{fC> t Timflondiei 13 M 333 Tli 
ea| lauation is that even if registration is notice, one i 
justified m bebeiing that the mortgage has beW 
redeemed and that the properly is fiee from inciu" 
bntices as represented by the mortgagor and t|‘® 
represejitilion is Iwcked bj Ibe po^ession of the tit's 
deed and of the property Tho prior mortgagee 
however show the circumstances under which u* 
fitle-<Jee<ls nerc obtained /mm him by the moTtgaSo:, 
ej that it avas returned according to the custci'’ 
of the mofussil VnJirndm C/iandr i v Troylntd o 
2 C’ 11 V 7"0, or (line tlio raorfgagoi wniite 1 it 
some f articular purpose He should however niaVe 
enquiries of tho mortgagoi as to the return of the 
deeds and siiould not rest satisfied unless and mitd c 
latter gives him a reasonable eaplaiinlion or returin 
tlic deeds St on ,1/aim v Vadro* Zliii/din/Co , 15 H 
2CS Mere parting with title-deeds for a short time lOr 
he negligence but is not gross negligence, 18 11 41* 
Ihe f nor iiinrtgAgee may constitute the rroi|ga^'’r 
hu nceiit for the puriKne of raising money and in''y 


«i ell 
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have with that mcw made over the title-deeds to him 
^bere tins has throiMi the subsequent mort^asee off 
hia puard the /act of registration will not prevent 
him fioin obtaining priority lor instnnce A the 
prior mortgagee liauds over the title deeds to B the 
mortgagor for the purpose of raising a loan to pay off 
his dues B shows the title deeds to C ind obtains an 
advance of Rs 400 from him informing him at the 
same time that the monej would be applied to pa\ off 
A Subsequentlj B informs C that \ lias been paid 
off and executes a mortgage for Rs 1 2lH) in L s 
favour C 1 eing thrown off his „uard by A s action 
will not be postponed to him Dimoifura v Soma 
Sumlari 12 M 420 Mahot etc liJ. v 1 riilot 
rangiah 12 il 424 

The result i« that though re^isfiition nnv le 
nitice tlie question of | norilv under such cnoiim 
stances tkes not depeml upon registration alone T1 e 
Calcutta and tlie llalns lliji Ciuils evpresa the 
same thing bv sajin^that under such cireumstaDces 
registration is not necessarily notice but whether it is 
BO or not depends on the facts of each ease Dooiga \ 
Jioneg 7 C 100 ISumeam \ Ifamjfe 7 C \ 11 

(ii) IMiere a niortgi^or mort^s,»es two proper¬ 
ties \ and 1 to \ «r? I then \ aJ ne to B A g 
mortgage 1'ein„ re„i‘tetel though B has no actual 
knowledge of It a fil < f the Transfer f f Pi-oj crtj \ct 
provides tint B if he 1 id no n< tice <»f V s mortgage 
cvn compel h to resnn first to tl i \ ro| oiti \ (the one 
not inorl^i^ed to Bt md ifl j roves insufBcient then 
to procetd agaiu't \ Whether B las this right 
or not de) ends theref* re on whether meie re^i>tration 
of the pri r mortgage IS notice to him Tlie Calcutta 
HvhCoiirtlhinksilis not /ti fenf nron v f^ohinl Lai 
23c 79(1 llioros* nas-tgnrdis wenm that 

snreh in tl o Rcgi-tnti n t'Hicc i- « ne w Im h m Inw in 
intuiliii^ niortg-igte K Ik un 1 t mike an I tint his 
at t»nti n from ‘•noli cnquin amounts to gn-*-. neg- 
ligiiice within the meaning of the difimti'^n It is 
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3« true that a c'kiefnl mortgagee tvouIcI orilmanly 
Ills mortgagor at aim’s length and would take e'fT 
precaution to pie\ent the loss of lus monej, hut it 
quite another Uiing to sij that, in law, lie ou„lit ^ 
make such enquiiy, or that tlic absence of such eiiquiij 
amounts to gross negligence” Die Donibaj Ihgk 
Court has on the other hand ruled that legistrationi* 
notice, il »i« a ^alhu, 26 B ■» 18, under s 81 
Allahabad High Court is simihrly inclined, «ee 
Buhudui V Ram Bnrun, JAW N 18J 

Ilegistmtiou IS notice onl^ of registered docuuiesb 
and not of uoregisteretl documents under which tie 
holders of registered documents dente their title 
Chunilal ^ Humehamlnt H 213 SedjK if llie ““ 
regi^teied docnmeul is leferitd to m the legistereu 
documents, the case cited seems to soj that that w ouw 
nuke no difference, but it it is so, it is submitted iW 
the decision is iMoug 

0 Possession.— The condiliouof thepreiin*** 
isaUo construciixc notice of cei tain facts lor instance 
whore a j arty is m | ossession (f it, il is the dut\ of* 
iniisteiee to enquire into (he inture of lh'iti>osse'*'‘ioO 
Ifthtpeisoii in |os«esxion is i lessee, tlio tnu'feree 
should enquire iiuo (he terms t f the least Set iio'** 
8 to s jO flcgistmtion \ct (Jcoiqatiou of piojeflf 
which has not come to tlie know ledge cf the lat"' 
charged is not a constiuctiie notice of aiij mterest in 
the property, Vunjf,t\ Iloorbu, 12 Dom I. K lOH 


10 Notice to acent.—Anotliei case of r<n‘< 

tnictne notice is kiiowIetl,„e of n«ents Knowledge o 
an n^ent IS also knowledge of lus pimcii d, iroMiIeil; 
the fict winch Ins come to the agpiu’R know hslgc ! 


s he Is Imiind lo rommumcatc to his j riiicij at m 
V’*.t couisc of basincRs, Itumnil bnigU ' 

J.ilbhailai hwjU, 21 \ J, !• c lor iiivnuct ^ 
CMijt »\8 15 to iinibdgate the title of in tstito i u tl c 
Mcuriti Ilf which he is sUiut to adiaiitt a sum of 
monoj It Lillies to know thu the r^-tate is Ruhjict t’ 
I III f-t\iHir of O, or has hien 101111110101 


til irgc o 
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to be Mild to C It I'i B’r dntj to coimmminte tbis 
fact to A, and eten lE lie omits to do so. A will be fixed 
with notice ol the fact The fact winch has cmne t<> 
the aRciit R knowleilRC must be one which the a?ent is 
boiincl to commumcate to his priuci|>al, i e , one affect* 
in" tlie title to the i»ropcrt\ almut to he transferred 
In onler that the principal inaj not be fixed with con- 
stnictiae notice of all otld- and end-of infonnatiim 
which an asent may base picke<l up m Ins career 
throi)"h life, if is nl-o npcps-arv iliat the fact, the coii- 
structiae knowledi;p of which is imputed to the princi¬ 
pal, inn-l ha\e come to ihe aaeiil’s knowledyt in tlie 
couise of the xen transaction in dispute Uhat the 
a^feiif has Jeaint outside that tnuisacfion and at 
otliei tunes is uumatcrial «n fir as the principal 
Is concerned for he is not fiound to comtminieate ea er\ - 
tlnui; which lie liRs e%ti known to the principal, 
Chnbi/clta \ D'lt/'tf 31 II 56C J* C fherc is also 
the chancp tliat w idi the best intention in tlie world he 
inaa haac foi.ottcn all nlxxit it after n time b 2J0 
Contract Act, atul « of the Transfer of I’ropertj 
Act, and of the Trust Act emliody this Sie note 
to R JiO Contract Act 

'Iliero Is howcaer one limitation to this kind of 
cojisfnicfm jiofjcp. If the agent is ^idti <dfiaiid he 
cannot U ixi^ectid to tell the priucipai uuMliiup tli it 
IS likcl\ to exisosp It Hence in ewch a c asp, know- 
Icilfte of the aj,int will not lie knowledcc of tlie 
principal, 7/orfKi-//// 1 JJJ) II (' () ( 

JliJ For instance ti eohcitor is the sole trustee 
lor n A inisappiopriatps a part of the trust funils, 
hii\R a propiits with it, and tiaiisfers it to Ins 
brotlier O f’sells or mortgages the pn>i>erla toD A 
acts as Robcitor I' biitb f and D A Ins Wen guilt\ 
of fraud and is nwart of the defect 111 <'s tub but he 
caiiiuit Ih' pxiicttsl to inform H alioiU ili >t ilefoci 
Since U would cxixaso the breach of the trust li\ lum 
Hciieo kiiowlcdg*' of the breach of trust cannot be im- 
piilnl to D. rilp/icr a ffaicin*. 7 Ch, App 239 "ni 
if a jxrsou i-tlic apt nt of both parties his knowle<lcc 
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acquired as agent of one partt, will not be iniptiteil l> 
the othei, unless the agent hid some duty imposeil on 
nun to conimunicntc the infonmtion and to receive 


nun 10 conimunicntc the infonnntion and to receive 
the mforinatioii b3 the other, /n re Hampshire LI Co 
^690) 2 Ch 74 J, 7n re Marseilles, etc, Co, L R I 
Ch 161, In re Daud Paijnc, (1004) 2 Ch COS 


4. The chapters aii*^ 
in* Act tvhich 

be^ukenas part of relate to contracts shall be 
Act i\ of 1872 taken part of the Indian Con 
tiact Act, 1872 


And section 54, pai.agraphs 2 and 3, 59, 107. 
and 123 shall be read as supplemental to ths 
Indian Hegistration Act, 1877 

The effect of the closing words of this section is to 
add to « 17(d), Reg .\ct words to the effect “ami'll! 
instpunienta referred to >. 107, Transfei of Pioperiy 
Act ’ , hence -i document (c j. a kibiiliat) w Inch ii iwt 
a lease under e 107 does not require registration b 1 
though It comes within the definition of a lease guen*" 
« 3, Reg \ct Kaki Subbiuadrt \ Mulhu 32 ^ 33-’, 
Sidfjtt iVuiduv Huiigoipji 6 il L T 173 (uiidertnkiQg 
to occup} Isnd oncertsm conditions) 


CIIAPTCU II. 

Of TRANRfERs OF Pitormn n^ act oFPvnTirs 

(A )—Transfet oj PiopLity, tcliether moieaWcor 
N itmmoDcable 

64 In tho following sections “transfer of 
■■ If.iifcr. rtnm. I’roperty ” mc.nia an act liy 
periytleiiiifj wliicli a living person convojs 

f. propertv, in present or m 
futnrp, to ono or more other living persons, or 
to himself and one or morcotlicr living ptrsoiH, 
niul ifo tiansfer proporti ” is to perform such 
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1 Llving^ other living persons — 

Tlse'^e A\ortls limit 1 transfer of r™r^Tt\ for tlic pur- 
po''e'> of the Act from one liMng person to inotlier, 
anl would therefore exclude transfers in fasourof 
toiliorii perb0D« But i-s 13 to 16 and 20 reco^ni«e 
such iransfeis Juiidicnl persons such ns idols reli 
giniis institutions and other bodies liaMOg a corporate 
existence, are considered living persons There can 
be no transfer by or in favour of unincorporated 
association, unless everj member thereof joins or 
IS named 


2 In present or future.— fliese wohK m 
elude remainders and reeeraions, and also a convev* 
ance to operate from Rome futuie time eg a transfer 
to A on the death of U 


64 Propertj ofanj kindmij be tiansferred, 
,,,, , , except aa otherwise prov ided 

Inllm Act or 1>3 anj other 
Ian lor the Umc berng in 

force. 


(n Tlie clnncc of an licir apparent succeed- 
ing to an oRtnte, the chanco of a 1 elation ob¬ 
taining a Icpacj outlie death of a kinsnnn, or 
an) other incio possibility of a like nature can 
not be transferred 

(6) A mere right of rc-entrv for breach of a 
condition snhse»|uent cannot he transferred to 
any one except the owner of theproportv alTetted 
thercb). 

(c) \n easement cannot be transferred apart 
from the domiiniit heritage 
I (d) \n interest iii propertv restricted in its 
I cnjovmentto the owner i>etsonallv cannot be 
transferred hv him 

(c) A mere right to sue cinnot be transfer¬ 
red. 
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{i) A public olHce cannot be fransferre*! 
nor can the salary of a public officer, wheln^'' 
befoie or after it his become payable 

(7) Stipends allmred to militarj and cinl 
pensioneiB of Government and political pensiooJ 
cannot be Iransferrcd 

Qi) No transfei can be made (1) m so 
It IS opposed to the natiiie of the mteiest aliec 
ed thereliv, or ('2} ^or an unlawful object W 
consideration within the meaning of section- 
of the Indian Coniiact \ct 1872, or(3) to a pef 
sou legalh disqnalihed to be liansferee 

(t) Nothing in this section shall be deenjf^ 
to authon/e a tenant liaimg an untuinsferaol* 
Tight of oeeupancv the farmei of an estate w 
respect of which default lias been made in ps' 
tngroienue or the lessee of an estate nndf 
the management of i Court of Wards to asSig'’ 
Uia intereai as such tenant, farmei, or lessee 
1 Property of any kind -ruUnefroftTt^ 

1 e , propeily iM»e m l>ul whirli is to come luic 
ence ciunot be tiansfeiretl Vnhlad v t 

M I A p 307 biu a lice I trnuafernng fcuch property 
Is recarcleil ih a contract bmiling the transferor t'’ 
con>c> wlieu the object comes into existence 
tti II all Ins m u limer\ then cxwting on certtiin premise® 
or that ma^ b’ oildeil to or subititiited foi it b 
eiilitleil to tiie machinerj then erming as well**® 
to aiij nnchmer\ brought on the premises stib*^ 
qiienllj Uolroi/l \ UarrUnll, 10 11 I C I’* 

A mrotjinKC'i t > It all the book «lebts which nucht ' * 
come (hie am! omng during tlie contiiiinnce of di® 
ee'iiritj Iheseiiiiitj la bimhiig on all chbts ih'*' 
might licciiine due nfter the moitgage Tailbyr Off 
'liff 13 \ P "23 llie aanie applies (o a morl^m-’'’ 
nf iixhgo crops tint mat grow in the future on ccrtii‘° 
'am! l/Mri t Wo«;.ir, J3 C i.’C2, or Innsfer el 
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property tliat nia> be acquired as tlie result of future * ® 
litigation llhohotonndrie \ Jgmrehundei, 11 B Ir 
R , o8 P C , I'lilantiippa a Lakhmanun, 10 il 429 

Propertj in eiisteiice bill not in tbe possession ol 
the owner imj be transferred 

2 Cl. (a).— The ehanee of an heir apparent—' 

'lilts refers to the chance of succession as heir to th^ 

I estate of anoiliei person, wbelberHinduor Mahomedan> 
fiel>afe\ -t/.mcd,9 V I J '0, HOC 301, Faijatiil 
{{ahmni\ l/ii/i C7*'n»» 2 Ind Ca S65, Snmsntfi/ii* 
r f/oji«e>.i, 31 B 1C5 . and does not include 

lesied nglits, such as the right of a member of ^ 
joint Hindu family m ancestral or joint propeity 
A, B, and C are members of a joint Hindu fainili 
nwimig an ancestral ullage Each is entitled to a thirJ 
share C dies without issue A end B acquiie> 
not 1)\ loheritaiice hut In sumvorship, the right t<' 
a half cacIi, i r, tlieir shares are increased In one-sixth 
each Tiierightof A before Oh death to transfer 
his thud sliare IS not wiihin this rule, hut depend^ 
iipnn Hindu Law But his chance to an increment 
to his sliare hv the death of one of the co-parceneis le 
a mere possihdiu or conliiigenty Hence, tlut cad 
not he transferred, Gour Siirnn\ Rom Suntn. 8 W.B 
233 ''iiiiilarli the right of a reaer^mnarv heir of ^ 
ileceaseil Hindu to succeed to his estate on ihe death 
of the widow in possession ns heiress is a conlin„enc> 
iliithiireer I y I v'hifin^n 32 M 20J Aiind Kiehvre < 

Rnnee, 29 C So", Shim tiundir v Ae/i»«, 21 A • 
p.''0 P C . V.irisiiiifinm s l/iidharu, 13 M ll J ',25> 
Value' 'HI i 20 M 120, .bijannath < 

DiUio 31 A .*>3, too C 2*7, even the interest«f 
lereisi iner in pnmus.ors notes cannot he releasetL 
tlnrjaican \ linjiitilh, 32 \ ''S 

Tlic Prill C-nincil niling must he takrii I nerrulc 
Di^limaieo ^ Il'irgin. 2*» C T*^ But « c mipr inisC 
between a widow in j>fK»ess on an I the next reversionel^ 
conferring an absolute title on her is not a transfer o'* 
their part of a cl ance of anccesslon Ohiti l'ulliih< 
roii 
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Vai^darajulu, 18 il L J 469. Contra, 13 M 
323 

\n agTeomenl by a Te%ersioner to give a 
in lieu of present sdnnces for poiposes uF 
in thepKjertj ahen it falls into possession, i" “ 
bid, as n does not effect an? transfer in j>rae$tTi 
OajaJnar v hnndhaya, D Incl Ca 243 (Oudh) 

>«or does the section effect an a'jreement betut^ 
evpeetani hens c<? todnide paitituht piojeitj n' 

I 'irticiilar iiai on the happening of a partic^“ 
cnntingenej ^n^irulkaq \ Pyaiul, 8 \ b J - 
l^ani \ iruu/H»i V Prayaqa, 8 C: 1 )S 

Semhli the clause strikes at a transfer of a mere t 
j ertnnev not conpled with am interest or gni"'" 
out of aaj exiRiing piopertt 8 A L J 275 

4ji agreement between two revei-sionera etjeeW 
on the death of a Hindu widow to diude her proper 
on lier deatli <ioes not los^ onj interest Soonip<<^'‘ 

\ \ ecrabhadi a lu 30 11 486 iao the relinqiUshnifi 
<)1 Ins ex| ectaiions bj a leversioner is invalid SiibiJi. 
»/(ii \ 30 M 201 Sumtiiddin \ Ablid ' 

II 16j 

\ chant e of sitcce'si >n ciimoi be illowed to I 
transferred even Irt a consent decree ‘ 

OM ioj 

Ihe pioliihiiiim m against cniitingent nsh 
Old) Ss hen as it becomes vested, tliOU-,Ii " 

necessanl) 111 I oheessioii, it is no longer coiitinge''i 

aiul is tmimferibJc eg , the tevcrainii of a Kndlool «t 
ihi diteriniimtion of n Jeahe foi n term, or of a 
iiinindeninii < ti the emliiig of n life estnie 

A grants the nsufnict of cettiin Imd to a wninw m 
lien of her maintenance A a interest in llie u-ufr"'' 
nfier the death nllhe wiiIott is i vested reierhionir^ 
right cipable tf transfer, \ 67inH'/r««fKH, 17 ' 

Vkl, A'lc/iicflin V 8ani/K/< in f, 10 A 462 
* A ilin 111 IS the aliholute owner of Ins silf serjun'' ^ 
V roj ciiv, nu 1 tlui chance t ( hw sjn to succeed luin 
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a mere eTpectanc\ If I'le owner derises the property 
to his widow without iny power of ilienation, she is 
the owner of it for the tune bein^ and the interest of the 
60D remnins contingent as before Anandiiai \ fitjt 
rail 22 B 9S4 The casesroallbe diflerent if the 
devise was tu the widow for life with lemamder to 
the son 

A ilahomedan settles a property on one of his 
wives on the condition that if heshould have no children 
by h'T his sons b% another wife would get shares 
therein So long is the settlor and the donee are 
both alixe the interest ff the sons is contingent, 
but bee cues vesteii vxhen the settlor dies without 
leaving an\ child b\ that wife Umetehand % 7ahnor, 
lac iGi.P C 

IproMsionm a faiuiU ►euleiuent wherebt cer- 
tain Hindu brothoTH divide I ihe fiiiiih j roj erty 
among themsehes ind i„reed that n}xon on\ of them 
dving without nnle issue his shau would ( ass to the 
siinnorii isueuher in roniniention of aoi nile of 
Hindu law nor of s 0(0 K > »Ue Chandra r Ah Vobi 
8 V L. J 190 

This clause is nf t meant to j eq etuilo tlie distinc¬ 
tion in Pugli'li Iiw betneen things issiguaide in law 
an I tilings isMgtnhle in equitv llu clause is not 
based OH the futun thinner of tin cliance but exists 
heeau'C it wi'- th ii-lii unIt-inUt that a chiuce 
sh ul 1 be caj able of trin-fer >1 II 16 > 

Any Other possibility, ry the interest 
of the sufct.«s[ul lUintiil in a pre cuiplioii suit 
before he has i ml the jnee Oorakh i iidhgopi} 

2^ \ >r of 1 senior after he Ins received 

tie full con«i lerilion inoiiev Itefoie he has execute 1 
a sile-<lee I Anridia \ U insukl 2l II •lt>0 r of a 
veu 1 >r ill tlie | rice j ayment of nbirh j» n •> ie coo* 
tinccut on his execwiinj, a sile-loed beh re he hi*' 
exceuielit Ahmiluflm \ Vijlis, 3 \ 12. or of a 
legiiee un ler the will»f a liTiiip per«ou 9 O C '»5 
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4 Cl. (b )—RiglU of re-fntry iisualh 
Avhen the oniier of an estate makes n grant n' ‘ 
or of nil interest in it ej, by lease with a coiuht'“ 
that on breach of cerUiii terms, e q, non pai meat o 
rent, non peiformance of eoveiiants assisnineo 
etc, the grantor will liaae the tight to r® 

Such a riglit cannut be transferred apart fr^u • 
Tight to the reaersion But the light lo 
leveisioii based on the coienant reentiv on I'lea 
of a condition mat lie transferred 
Htingnijtj inqor 15 ^ 125 i 

■k concliti III butisequont i« one on hiearli of t'l 
a rested estate coroen to an cud 

') Cl. (d). —Piojertv mar he lestiieiel 
peisnnal eiijininent bj the leims of a grant " 

law Dejcah X 10 B 312 is au in«taiire " 

the first I here the nsufrnct of land was as'^ign’o 
a nnlon foi i ei maintenance wilh a conihiwn Ij''’ 
she It as not to transfer the land It was held that 
iilteiest could not be sold m etecutran of a 
Bgaiiixt hei Ihe tight of a Mahomedan widon 
possession of hei hiisband h estate in lieu of dower i 
to continue in | ossewion as a crerlilor nnlil the 
debt issatislied and cannot he transfeired l/i'*'/'. 
Mix r.irh'ti 20 A 640 The light of lesidenre'" 
a 'Iindu wulmr in Ihe faniilj house h lersoiial t 
lier mid cannot be tiansfeneil . 

'i he sale 1 1 jajmand b ihi$ contaiiiing n li't of I 
gnnm is not prohibited Oopt \olli \ lUandu 4 A 
I, f,712 A ba&tiitiia all malice IS tiaiisfeinble ( 


X nnvicxhirui.O C 44 ^ 79B A right t> f""'" 
luaintenance is not nn inleveiit in pTO{>en> restrict^ 
in IIS I Mjoyment to the owner jeisonall), and 
llie amount of mninlenaiite {arnhle is B>ili'er|ueiidT 
lixcd bj i^rcimcnt orde<ree the right to I'lai" 
tcnaiice is ii< t inalienable Ann ipnnn »\»c/iMr *■ 
'>tr(iiiiiii(itf,rt/i, C IncI Ca 439 

C Cl (o).—^Ihe danse as it now elands na* 
Kiilmiitiiied for the nriginnl which had 'forroiiij^i 
Mtioii for harm illegally caused ’ lictween llic wonb 
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sue ini'cinnnf b^ r Soi Ac! II of J900, anti js Insed 
oil /'rossfir v clmimd* 1 G i C lx 481 Hie 
cliijse does 1 flpplj Jo chores in Jtii "i or 
actionable cliniis but to n meie to ’>«e 

or (o ri^lits to Rue foi tOwipensation !or t i»s 
o» ior \inliriuinate<l damage* (ji bieacb coq- 
Irict*. ej 1 light 11 sue foi me'.ne jr fits 
chand V /oii({ MortgiO^ (.o U C P»a7duf \ 

P ileheh md 1 I , f7 or tile ti^Ut to recover d iin 
*11,6^ under t r uitraul Totli jtm\ \tajee (I'JOJ) 2 
X n -427 Ibti Uuhomel v Utander, 3S C 345 
Go) alti ]tjee\ liumanamt 7 M L 1 228, Gopoti \ 
J/ont*amt lU In I <t 

7, Cl. (g).—Political pcnstona.» e pensions 
of t I luicalintuie e<j siii eixU alUmed to membern 
of tlie bore fanuU t/olioned \ ilahnmul 7 W H, 
ICO , 01 to I'lO dev(,cH Huts o( the \awnb of Cirmtic, 
Mfhomed lli/ul \ CnnmJcr 4 M 277, or for the 
benelit of the inembcis < f the famiK of the late King 
of Oudli liidi‘mbltar \ Itndod ISO 2lC P 0 
or of tlie lo'l reii.n»i>. f inulj of Cerloi* l/ut> ui imi v 
Mvjin 2o M 42u ‘» to a /amimlni f u services 3 
il II C d 1 It include', mv Rntnuv gt'inieil m 
<• iiRideiati n of past eerv ire- Ilimanfisv i;>(/cfii<id 
G \ 173 I r in iin{ ill benw* f >r such sen ices /iii/i- 
t/as \ I I C1, G ^ Col \ (cnso u U es n 11 -p Ua 
clnri ler tli iii„li it is due I ut reuiaiim nnpii 1 1 ifia 
2/tjmbi<il(i V Itiiijohi 2i> M fU 

I’ensuus under the reiiMi ns Act Ibil.ari iii 
tnn fenbJp uuhout the saiictioa of (he CciUector 
Ihc'C are 1 on vhril jMvmcuts wade br Government 
in the miimer nicnw «cd ms 8 of ihe Act, an I does 
H l mcUi lo Ian I given for Krvire^ but free fn iit i iv 
•iient nf revenue lueJmt ^ frcrm s X dimd 2j \ 
t‘l7, see Urtlfcrisfna x < d „ I __ A W \ H.l \ 
In 1/jjpfjdi j« I) ta {>ev-i n txerela/i/ / M /e » 
Alein«huiif 4 U 4 12, nor i- « grant of bii auuual 
►urn In Ooiernm^ul O’* cv>ia|.eMs.uiuj f,jr Jo,, < a 
account of uupojcr re-nmpbon of rent free land. 
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Jiban A Sripati SOWN 665 See notes to bs 5. 
4 7 11, Pensions Act 

8 Cl. (h> —Transfer opposed to nature of tnlerii^ 

affected thefchy —A thing which from its nature i'>” 
transfer'ible cannot be alienated eg light air walfi 
etc unless it hae been epecifienUy appropnateil by w* 
transferoi bo things dedicated to religious chantaW 
< r public uses can not be tiansferred 

Instances of property rendeied inalienable bycu 
tom are gkattcah tenuie in Bengal Ndtnoni ' 
Itakianalh 0 C 187 P C Ltlanuvdv Government ' 

M I 4 lOZ lands attached to the officer of a Knri all 

in "Madras Seshoiya \ Oomamma 6 M 11 C eW 
All impartible ra; is not necessarily imlieuable Oor^ 

\ Raghunath 42 0 I’fi Udilyn % Jachib 81 A 
I\arainv Folanith 7( I$1 Deoraj 

272 P C Ber<$fotd\ /?a»irt*til<lio 13 M ZD7 
Singh V Pirbhu 20 A '>Z7, Kama Krishna r 
iraida 22 SI 383 P C 

'liieic aie other objects uhitli are from tlf" 
ttiiluie mtransferable « / the emoluments of * 
religious 01 priestly officer for they are based on 6' 
peiaonal qualities of the holrler and me inoreotft 
too aagiic and inicertain \urfl«intni i v An mlho 4 M 
301 Damodtf v Itooiinr Marsh ]Cl, G/ian isnnif 
V Veki 21 M 271 P ( Inkhta inswami v f?ni7*"' 
ma 20 "M 31 eimilailr, a nglit of preemption ^ 
intransfernble It tjf » f at man 'i V.p 183 

9 Transfer for unlawful object of 
consldoratlon.—See a 23, Contract Act Tt« 
clause at it n n» elands was ba a 3 of Act II of POu 
substituted for the original which ran for an illeg'*! 
purpose 


10 Transfer to a person/eg itly disqnnlifed toJf 
tians/eree eg, to an incorporated comj ana m enj al ^ 
of ItdZing fliirb property See also s I3C of tb* 
Act A minor ran l>e a transfer! e Ul/it\ Gonri J‘ 
Iu<l Ca 20 (MI y Init see \ rrnA'itti v /'Mongo *3 
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il 012 Muh Ob lid llah \ Vm/» Ibrahim 10 Ind sa 
Ca 006 (il'»d) 

An idol !•, a juristic j erson and capable of hating 
a transfer male toil V gift for the niamtenance of 
a Bj eciGe 1 idol not m existence at the date of the 
grant but to be set ipaftemarU is goo 1 Ultiipati 
nalh\ Rumlal 37 C i28 F B (overt ding 2j C 
40 j 20 C 2GQ 30 C 20 Val tr Suiyh s- llet Singh 
J2 ‘'‘’7 C/oferWni/a ihhaleijn 8 V. L T "I Bit 
a gift to a TJ akiirji name n t epeeife I not etisting at 
the date of the grant • it to l>e set up afterwards 
IS bad PJiiiJi fa fula l^y| ele Sahha & A I T 914 

7. E\erj person competent to contract and 
entitled to transferable pio 
tenU* transfer"’^ Or '“tUiorizecl to dispose 

of transferable property 
not hia own is competent to transfer such pro 
nerta either whoU) or in pail and either abso 
lutefa or conditionallj, in the circnin^tances to 
tlio extent and lu the manner allowed and 
pre cnbed bs ana law for the lime being m 
force 

Competent to contract, see B3 10 11 Con 
met 'et 

lidfioriirl noJ /i«» oirn tg siennble owi ers 
(ci f« 8 411 Ilinliinil w« Hi lu faibers managtrs 
ex(C 111 rs nn 1 n Im nistni rs G tardians tnstee« etc- 
8. Unless a dilTtrcnt intention is expressed 
o rrai on of implied a trans 

tranV/ fcr of propcrtv passes forth- 

wjih to the transferee all the 
interest winch the transferor is then capable of 
passing 111 the jirofK.rt\ an! in t)ie legal inci 
dints thereof 

‘'tich ineidciits tncludc where the projiertv 
island the ctscmciits annexed thereto the rents 
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Jihan\ Sripali 8 C W N 665 See notes to ss 

4, 7, 11, Pensions Act 

8 Cl. (hi.—Trfln*/«- cpposed to natureoj 
a-ffected tiie^ehy —A tiling wliicli from il^na 
transferable cannot be alienated e g, bgld 3'^. il, 
etc unless it has been specifically ,,,U 

transferoi So things d^icated to religious c i 
or public uses can not be tiansferred 

Instances of property rendered inalienable bt c 
tom are gkatwaU tenuio in Bengal A''’’ , 
Bakianath OC 187. P C Ldunnndi ,, 

M T \ 101. lands attached to tbe f' 

in Madras ^ahotyav Oomamma 611 U 0 
An impartible raj is not necessanh tonheuab ^ w / 
a naghunatli 82 C l'AUdUija\ JadtibSl A 

Xorain V Tohamtli 7 (3 48J,So»to; ^ f! 

272 P Q.Ber<aford\ Ttamasulho.li M j, 


ih 


S«ii7?iv PfiWm 20 A ‘■.Zl, Uamn Knahna f 
irnirfs, 22 M 383 P C 

Iheie aie oilier objects tvliitli n«s j 

nahoe intransferable eg the 
religious 01 priestly oflicer for they are based o 
peihonal qualities of tbe bolder, and are inor ^, 
tootaguc and iincertam \flr««<mmnv Awnt"'^ 
301 Damodit T ffeedar. Marsh ICJ, Gnn”"*'"”' 

T Veki 28 M 271, P C Lnkhmanaionm/ v 
ma 20 M 31 similarh, a right of pre emrU®” 
intransfernbTe,\ Lalman 5 V.p 183 

0 Transfer for unlawful </ 

consideration.—See s 23, Contract 
clause at it imw eianda was bi s 3 of Act 11 ol 
substituted foi tbe original nbich inn ' for an d ' 
purpose' 

10 Tinnrfer to n peraoH leg iV>/ disquohjit 1 

Irtina/eree eg, to an incorporated conij am i“ ^'*1 

^of holding such property Pee also s 130 o 
Act A luiiior can Im* n transfi rce VI/Oouri ^ 
Ind Ca 2()(\n Jbiitsee.Vrtrifto/li i lohxhngo 
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\I T12 Vh/» Oh ndiiJMt \ V«/i Jbrnhtm 10 Itid 
Ca 906 (ilid) 

An idol a juristic person and cipililc oT liiviUK 
a transfer nnde toil \. gift for tlie nuiiitcniiire of 
a 8j ecified idol not m existence at the dilt of tlio 
grant hut tn he set tip aftein'iitls is good Jl/iiitfili 
nathy RumM 37 C i28 F B (.lerniling 2' (’ 
29 C 2G0 SOL '.21) Uohar^ Uel Siu,'' 
32 \ So7 C/interlifiuj % (fihafnjit h \ I I 1 llui 
a gift to a Tliakurji name m t specifie I not i 'cisiiug iti 
the date of the grant 1ml to be set np iftciwiirl'. 
■ IS had Ph}inda iI<jI \ lrj/» «te 8rtWj<i bA I I ‘HI 


7. E\erj person competent to coutratt luid 
, entuled to transfcraldo pin 

tentT't?an 9 ft?"’^ pcrlj or autlionzcd to limp w 
of transfenhle p r o n o i l j 
not Ills own IS competent to transfer snui pro 

E eithei wlioUa or in patt and oitlioi idmi 
t or conditiouallj, in the cirruiimtanuH tf 
the extent and in the manner allowed and 
prc'cnhed ha ana laaa for the time being in 
fono 

Competent to contract, see 6S 10 11 t n 
tnci \ct 


\tilhnrifei not hit otrn ry «)a>enril)e imueri* 
(rife s 41) Hindu wid n- Hindu fathers iiinnagirH 
estcuturs and ndministra! irs Ouardiin* tnisire- etc 
8. Unless a ihffirciit iiileution m expressed 

o crstion of a traiifl 

trinrie/ ' fcr of propcrla passes forth 

arith to the transferet all the 
interest aahich the iransferor ts then capable cf 
passing in the proj-urta and in the legal ino- 
dints thereof 

Such incidents include wiiere tlie 
island the casements annexoal thereto, •’ ^ 
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® and profits thereof accruing after the transfer, 
and all things attached to the earth. 

property js machinery attach 
ea to the eai th, the ino\eabIe parts theieof , 
and, where tJie property is a house, the 
easements annexed thereto, the rent thereof 
accuiing after the transfei, and the Joel s, hejs 
oars doois, windows, and all otlier things pro¬ 
vided for permanent use therewith, 

and wliere the piopertj is a debt or othei 
acjonable claim, the securities therefor fexcept 
debts oi chinis 
t transferred to the transferee), but not arreirs 
Of int«rest aocnied before the transfei , 

P‘0P®‘t>' >5 inonej or other 
»},«./}ie)ding income, the interest oi iiicome 
tueieof accruing after the transfer takes effect 
R„« \ All the Interest.-See also b 82, Ind 

lim... A ^ nowoids restrictiag of 

mSf «/’li ‘7">»ferre.l ore used, tl,e whole 

and\fo I'f‘''® t««feroi'8 mieicel 

a number of jeirs limits I’s interest \ enut to V 

c?ant‘!o ^^for bfJ*** it”" "* 

grant to ' for life srith reniamdei to Ins heirs or a 

r;: 

81 . ilfw " 

"''ri """■ 

iVmit,,! f™ H”" ■>' (rteJioH. nm] n n 
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children or 10 the )ieirs ol anj l>ersoni, and (3) the *• 8 
two estate? must be created bj the same instrument- 
Ihe i\lu>le mstmmeat mast be looked at to ascer¬ 
tain the extent of interest transferred see Knhdas s 
Knukyi 11 C,p 131, P C, and the inlciest silnch 
the {inntor himself had in the pmperU LMiiaj \ 
Kunhyn, S C 210, P C When the wottls are unquali¬ 
fied the grantor camiot l>e said to liase rescrsed an' 

Tights, Tarnehand \ 1 B 01 

2 Grant to Hindu widow —As tins 
iclnjitcr aud section doe? not affect anj rule of 
Ilmdu or Mah<«\\edau Law regard must l>c ha»l to 
tlie rules of tho-e r\ btem>v of h« in construing grants 
b) Hindus or ,Mahome«hn? Acconliiig to Hindu Law. 
a gift of pnipertt, though no "okIs of luhentaiice are 
used, COD' e's an obs'ilute interest limn io \ Doe, b M 
I A 43, Toyons \ htyore, 9 D H H 57'. except 
triieii the giant is b,' a busbaud to liis "ife lugnre y 
Tajitre, where express words must lie O'ed to eoiiret ft 
^ larger est.stc thsii one for life, r Muhin, ID 

A -19'), Koonj Hehart \ Dient Ch<tn<l, 3 C Cs4, ISlioia 
t /V'lry, 24 <' Clb, Ilnri I,il r Zloi It'eiea 21 U ,570, 
and It IS a iiifltier of con-.liootion wbedier such larger 
interest ha? not been granteil In (U I 49*, where 
the douor .sftcr the wonK of gift ssid I, nit issue, 
reHlioiis shsll hare no olTint IQ r«'■pect of the huu‘-e 
‘ against the ilnnee or Aer hrirt." an ah-olute iiiterrst 
was lield to jnss In ’> C 6M. im woni? of m- 
‘ hentaiioe were ii*-eil .snd there WS3 iniermi e'ldence. 

< 3 , jxiwer of'wl'ptiug a sow, wlucU ehnweil that onW 
’ a life interest m? iniendeil to be cm ted in her fsvi nr 
^ To jnss an ab'ohite eststc to the wife ills not uecrs- 
^ *sr\ to '!«<• such word? of limitation a? are onlmarih 
u>-e<l to conre' an estate ol laheritsnre Iheiuliu- 
' ti'n Ilf the hii'bsnd msr be exf ix-«?e«l in oihi r ws\? 
/’imniroin' Peiry,*^ C N.»tt ^ 

111! iiv.* of the wowl? I roj iietor owner iiiahk etc, 

"Is at one time liiM n >i nec«ssaril' to lead to the 
i' inforrnce that an al>si'!ute giant was intendeil fir the 
' wifi, see II tr />ilv /hii/’«ra, 21 15 370 I5ui t’ 
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Me-w has been (leclared In llie Priv\ Council to 1* 
wroiiR in Snrajmom v liaUtiafh W I S-i, (rever'ii)'' 

2j \ 3 j 1) which held that the word mafi/sprimo/‘'Y 

impoits an absolnte title uiilets there are words’^ 
cjuahfv it Ihe anme view was taken by the AUan 
abad High Louit m Pndam v Tek Sinqh 20 ^ 
This adopts the inteipretatiou of ilitter, J ■ >n Kollo‘S 
V Luehmee 21 W U oOj and extends that p 
Prn V Council in Lain v Chukktm 24 C 831 

C (where the dinee declared to be malik was a 

to the case of fcnnle donees A de\ i-'C to the testator i 
issue if he hapien to 1 avc any and otl erwise too' 
mother and wife who ueie to be mahknw^^^' 
jaidfil gives the ladies an nbsohite interest 2 / 10 *“' 

Praead V Jamtit dl A O'' 

ThePfin Cxtncil inteif letation Ins been adoptf' 
in Tikrtrnm imj/i v Chitkumi.ar l2 0 C 1C7 
rendrannfh v Shioadham/ !4 C ^\ V 158 hee i’"'' 
Rajnarainv Ashuto*h,2’ V 44 Pam;eicoa s Dtikof 
24 C 400 to the same effecl A contrary mtentioit 
be presumed if the widow is given power to adopt ■ 
son and on rucIi a loptiou taking place the ftdoptf 
IS dcchred to be the mnhk 'i C C81 Piiwchormoni/’ 
Troijliicko, 10 C 0 I 2 or if the female donee lhou-.t 
described as imlik IS empowered to alienate only * 
piouspurjOses hiindarftt \ Jogentlra G Ind Ca ^ 
3 Grant In ilou of maintenance •" 
The liinilstKia if ibp cstste iinv srisc from »' 
intention iieccsssrijj implict) in the gmnl 
stance sn eslilPi,i\cn to A for liis msmlenana ‘ 
iieces-snlj mi rstalc limitid to A« liFi, even ih 
tht instrument deserd es him as the future pre prift'’ 
of till estate and forever linmetlmr Iluktfi \ Ar/’’ 

Sifigh 23 A l‘)I, p C Afiwjji \c«ary v lleunc^ 
2"l5 5fil|P C A IS the wih Kuni'itij. lilt nil en 1 ' 
jomt Hill 111 fiimilj nnl B IS his bit tl er s wi low 
quarrel Invitig itriKcii, certtiii dee is are execute 
b\ one 0 / winch B is jut iti {osmmkhi of 
eirtain lu u-i I hi other died recites liiat A 
ritiiTcd m cnMi fniiu the wid vr the c n'lderntioii ‘ 
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Ills sluire m the hoii«e to B tint B is m sole 

Iiropnetan possc'^sinn thereof, aud tint \ Ins no con 
nection with it The circumstances slion tint B 
beitiff entitled merely to maintenance the tnnsac 
Item IS notliiuR more linn a proMSion for her 
inamtenance. Hence, B takes a life interest onl3 
GanpitrooT f?(«we/iunrfro 14 A 206 In fact a grant 
to a person entitled to maintenance onlv m lieu 
thereof n primarily a grant for life Ilra}!cishp>ff i 
h-iindan Z)ati 22 M 431, P C \cts of pai ties or 
other circiinistauces ma\ however glion that the 
original grant nas meant to be of the entire estate 
Karim \e)iseii \ Ileinneh 2iB ”03 P C tor in¬ 
stance successive enjovmenl for three genentions 
vMtliout interference of land ,»rante Ihv a zemindar 
to n member nf bis famiK in lien of maintenance 
justifies tlie I resumption that the oruinal ,.nnt was 
intended t( Le alisolutc andint for life onK Sofen 
/emindir \ Prida PiKir 4 M "71 If the deed of 
grant imposes a restriction on the j ower of alienation 
of the grantee it slions that not an ftbsoliite but n 
nsnmable estate was mtendeil to the ^rantee Pn I 
mnnund v II 'j/et, 2s C “2d P C 

4 Bequest by Will.—^ W of the In¬ 
dian 'succession 4et similarlj proviUs that wliere 
I roj erls js bequeathcil to «or (>crsu« he is entitJeil 
to the whole interest of t1 e leslstor therein unless it 
appears fr< in the will Ih »l«nl\ a restrieteil interest 
was intended for him Hal i n bequest t an 
ol ject t > A I asscs tlie whnh interest of tlie le-tator in 
tha, object tn \ and not onK a life interest see IM- 
«io for Dns 7 'piJis a /)iit>aW oi Topufo* 22 B ^13 
P C 1 he will inav however show that \ is to have 
a life inicre.l onlv When an interest i-> ,kI' en w lelv 
f'’r the ntaitiiemiice of the J, gatie onlv a life in crest 
IS created Niinim t/cih v An«/ii(i«>mi H M J74 
''imilarlv the l>equc>t of the income riitv with a gill 
over of the eerpn* gives onlv a life interest Z>tmf>ddp 
f•|•7'l^lJnv /)i'iajf7iai 7«ipi fa» n 1 \ bequest 

to a Bin 111 daughter ts consilered to l«e a beipicst 
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^ ieA\ Ins been tlechred b\ the PritA g^grun; 


T\long in SurfljmuHA v Ratttmth oO ^ S > jjtu 
2j a 351) -nlach held that the word 
imports in ilisolnte title unless \lhh 

qmlih It Ihe Rime Men was tiken bj t jj; 
abaci High Couit in Padam t i 

This adopts the interpretation of Mitter, '* ■ t (!,< 
V Luehmee, 2i 11 R 30d, and extends tRii « ^ j, 
Prnj Council in/ahl iVohfln V Chukkun 
C (where the donee declared to be malik 


C (where the donee declared to be maiiie «•* 
to the case of female donees AileMsetotii 


mother and wife who were to be “ mahfe ^ 

]n}dad gives the ladies an abbohite mterc' 
Pra»ad\ Javmi 31 A 308 adoP'®' 

The Pnv> Conned mteiinetation h^ 
in 7 iKnram bitigh a Chetkuntcar '2 0 , glJ 

rendranadi V S/iurodlicjM'/ 14 C M N 4 j 
Kapiaratnv dr/u.foah, 27 O will 


KfiinammT Ashutosh, St 

21 C 406 to the same effect A contrary mte 

be preennied i! the widow is given Pf’"®'' j adoptef 


be preennied i! the widow is given , n(!cip«‘^ 

von and on such 

IS declatedto be the niahic 6C 0&4, PimcA .i.iili 
Troulucko, 10 C 342. or if the feina e donee i' 
described as inalik IS empowered to ohenale ® 
pimis puri oses, A'lindrtrfw v Jojendro, C Jml ‘ 

3 Grant In lieu of maintenance 
The limitation of the estate niav arise 
intention iiecessanlj implicil m the '• 

stance nu estate gw en to A f"T his maiiit 
iieccs-varilj an estate limitcil to \ a 'dc, erf g, j 
till, iiistrinntiit dtscnlio*. htm as tlie 
of the I'tate and forettr Uatncihxir Hukih 
Snnjli. 23A 101. r C. Aiinm ^entexj v f ""I j , 

‘J'.11563.PC Ais|hew.le8nnivmgnicinl'er ^ 

joint nuidn fund) and « iH Ins hmlhers "■'* 
nnaricl liaMiig arisen, cerimii ilceds arc r ^ 

In one of which H is pit m I' A I * 
nrtnm Iimi-c- Ilu other dted recites d‘^‘ ^ j 
ricviTed III caJli fnjiB the widow'the C{>nMilirnt 
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Ills sluire in the house gnen toB ihtt B is in sole * 8 
1 ropnetarv possession thereof, aud tint ^ has no con 
nection ^ntli it The circumstances slioa that B 
liemg entitled merelj to maintenance the tnnsic 
tion IS nothinc more than a proMSion for her 
msmtenance. Hence, B takes a life interest ouh 
(tanpHruca Jiimehundtn 14 A 2^16 In fact a grant 
tn a person entitled to maintenance ■ nlv in lien 
tliereof is primarily a grant for life lhajktthntc \ 

Kiiiidan Dart 22 M -131 P C \ct« rf parties or 
other circumstances niai howeaer shon that the 
original grant svas meant to be of the entire estate 
Aarim \ente>j \ Ilemneh B >G3 P C hor in 
stance suctessiae enjoament for three „eneiations 
arithout interference of land ^lante I ha a zemmdir 
to a member of Ins fainila m hen of maintenance 
justifies the | resumption that the original „rant was 
nitendel t be ah»olute andmt for life onh Sa/en 
/emindir a Pedda Pikir 4 M >T1 If the deed of 
grani iini oses a restrn tion on the i oarer of alienoti m 
of the ,,rantet it shoare that not m nhsilutehiu a 
resumable estate was mteiideal to the ,.rantee I'u f 
manund a II njet 2s C P 

4 Bequeat by will .—n of the In¬ 
dian ''uccassiiii Act simihrla |roriUs that avhere 
pro] erta is hequeathcl to ana urson he is entitled 
to the aa hole interest f il e testator therein unless it 
nj pears fr< m the anil tint nlr a re''trn.ie<l interest 
avas intenilcd for him Hat is a bequest if m 
object t * A I asses the wh U interest of the testator m 
tha, object to \ niidiinnila a life interest see/Ja- 
nio f<ir Dcia 7 'pi Ian a Dayob!at Ttf » (a* 22 li ST 3 
P C The aaill luaa Imwerer show that V is to have 
a life interest only t\ hen an interest i-, ^ircn m lel\ j 
for the maintenance of the hcatee onta a life in’erest* 

IS created \Tiiinii Uciha Artf/moiomi 14 M 274 
''iiudarla the Wqm I of the income only with a grf 
^'«r of the cor; >11 giaes onia a life interest Z)umo<t- _ 
f>»tr.r,2Ma fki^aWiai 7 i/if3»,21 B 1 \ heqw ^ 

to a Hinli daugliter is ccnMilereil to l>e a beqts ' 
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Act ‘ 

for life oeU see iiiorom V \ ilia Bhattn, ■'1 , 

Or to anj leinale 'who ttouH be entitled to sue 
l.e.r to a life e.tnte. Vat’iurj D^ Bhkhm i!j > 
V 16 \ bequest to *i daajiter and her 

life mteiest to the daughter Stta Ham ' > 

21 AI 42d Ridha\ Hatter S'* C S9b 1’ 

But the will as a whole or the ^ 

cunistances niav show lliat the female lega 
meant to take an absolute interest 
where the demise >a to thewidow of the Hindu » 
when he has nonear male heus but 
reversioneia she gets an absolute emte, ^ 
Zl/wuon I'J \ 153 So when a daughter 18 |.^ 
the separate propertj of a Hiiulu testator to 
ehe pleases, Kamnizti v 1 sjJoJtir »fijOW " 
233 \u estate given to his w idow and tie a t 
son by a Hindu ^nes oul> a life estaU 
widow, Sc9/iat/u« V NwruSunwiu 22 M 
laiJv. a bequest of » house to n 
with a gift ovei iii her ileatU to hw 
or in defiiilt with a direction to the , 

itsiirae the ownershii, givesoai\ n bfe esmte 

Artia ml s \<itha v iWAui i/»u 12 B I®-’ 
D.tga Amid 11* I Iiid Ca JW) 

• • ■ -• her ue 


la<l> 

It) JWl/t ' 

bvque&t to a widow vvitJi a gift ovet 
to hei daughter i« evidence of an inttul‘0“ 
confer a life inlercst oidj outlie widoir Bo ' 
JagmohH i .2 B 4()J V „ifl in a widow onJ 
son for joiir maintenance witli full 
nlieiiatioii gues an nlKsoiiitc interest 
\fir<ii« Ueo V lianiilanlra J3 C G7(> 1’ h 
use of the wotvls pulin piitmdc I nine in coiiuet 
with a hiqucai vrliether to males nr leinnlcs 
words of iiilicriCaiKe and \ ishcs the absolute ' 
till legate* tail Vulerjeo \ kecreliirg »/ 

for Inlti 7t «01 1* U. /mIu Voh m SinjI. v t 
/nnf^d 31 C A>1 , 

-V Hill In making a bequest to his vrif* 
f r her i> iiijiy indiciUs lift- interest 
jotcu V ( u( 1, 3 InJ Ca 173 


(nij, b 
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'> incidents.—'lliesp inoUiilD title deeds 

to tlie land except as m s IT (1) tries nn land 
i’andiiraiM a Z/'/iiinrm 22 B 610, \<jrai/aii<T \ Orr 
12 M L J 418, see l/n/nimm i«/S<i</i7 a I "Uieram 23 
A 2^1, Haibfins ^ Mnhmajao/If^iuDe* tb J2G Tauki 
Sheoidhar 22 A 211, Mtbonglitliea oxere mortgaged 
prea lous to the sale and no mention of the mortgage is 
made 111 the sale-deed ^2 B CIO the tombs i n it Emp 
a ( Imiu 4 B L R 4G> the purchaser of land iin 


• gated hj a tank ib enlitleil to the water thereof fni 
iirigatun Inn/nti a Seccctuij/o/ Slate 12 M L J 
4'>2 


Uii the sale of a zintindaii a house A\ni Ua$an 
a Human 4 \ o''! «i oilier buildings hnnl e In] 
\ Ihimodar 2n A \ il «cciipiodl'\ the lendir 
as eaminilar will j ass to the sendee hut not an 
lit ligo factors unless there is eaidence oF its user fls 
npi uHenant to the raiiim Ian /)«i/«\ BmFicsFi ii 24 \ 
218 Uhetlici a •io\c in the occupali u of the 
aendor p»«ses is a question of circgiu«tarirc« If he is 
the sole rnmmilar and all his interest is sold, it will 
I ass Or if a pan of his mierest is sold a pnijx'rlinmte 
shine will i a«e Ihit if he is not the sole rainindar, 
and his co-slnicrs Inie im iiiteicsl in the grfM it will 
not ncccssanh jass lor instance on the sale of a 
fill bisoin /aiuiudan share, there being other ciw 
sharer* a groip excbisneh occupid br the seller and 
a half share in tiio olhei Afoica was held not to ] ass 
II.irlMly llnnmit ' \ W \ '‘<11. 


Oil the traiishr of a aillsge the transferee is 
entitled In the ailisgi ncciunt booh an I other ifocus 
im nts rcl iling to the management of the ullage as 
well IS ti tho lilh deeils counterpart lca«e« ami 
(thcr d icnincnts < f a liVc nature such a* kabuhat* 

! b II ffti r l^erriia ll B Js^ 

Uie uici ll ut luu't lx appuitmaai to ilie Ian ! s H 
Tho franchi*! of a ferrv isntt neiessstilj i«i, Stii/ah in 
V /liiiiti,. lb C Co2, nor u a watercourse ci n*- 
tniclci! for the («ri»f’«e of a mill situjte near the Ian i 
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8 sold -whicli benefited by It, Burroic ^ 

Cb 502 

3 Easements— Sees 13antis 19 ,Easement 
Act See Wntzlcr v Sharpe, 1j A 270 

4 Rents and profits— See B 55 (4) 

Tiglit to lecover rents and mesne profits foj pas^ 7®* 
does aot pass, Gaaesfi v Shamnarain, G C 2l3 

5 Things attached to the earth— 

note to e 2, Itegistration Act, and 3 Supra 1 
thing must either he tooted in, or imbedded m or p®'’ 
mmently attached to what >s bo embedded 
beneCcial enjoyroeai of tliat t) which it is so attacns'* 
Imbedded does not include a hea^^ object laid 
the land, cj;. n gianary erected on straiuie* 
IViUaheir \ Cottrell. 1 E <£ B 674 \ well >' 

an object permanently imbedded, Ilariehand \ B"' 

(S8) B P J 125 rUe e^pre'ision ' permanfj'*" 
altaehed, etc ” i>erk»pt leprodiices the ^ 
English law of fixtures, as to wiiitli see the leadiaS 
else of Klicea v Uuicer. 2 Sm L C an<l notes tlieret' 
aad Lairtoit V /aiciou, 3 Atk 13 'Ihe ftttaehn!*®. 
must be (1) pem-Jnent. and (2j on an object 
in the earth, and (3) for the brnefieial eiijoymc”^ *'/ 
that Co tchteli it tt atlaelitcl The fiist excludes ohjet'* 
not permanently atlachetl, e j, by iitenns of screw* 
moUeu lead Ilellautll'r Lottiiood, G L,x 295 ("P'® 
ning mutes attached by moans of screws and m"hf'’ 
lead to the floor) 'Ihe degree and nilure of dw 
niuiexation is an impnrt'inl element Iin coniidenH’” 
for whore ft Ghac(c( is no annexed tint it tunn^t 1' 
reinoicd, wit/motgreat damage to ifio hnd, it afl'n' 
a fitrong ground for tlimking that it was .amict^' 
in perpetiiitj to the land , ni.d ei en if tlie chnttcl 
not intouiled to l>e annexed jermancntly the amoi'i’ 
of dumge to the land by reuiOMng it may bo r > 
ns to prevent the reir.mat. per f/ird Blackhuri'. 
ir<de\./l.df, t> \ C,p201 A man cannotdc-'ti^ 

tlie principal ilniig by taking away llio noccssor) ‘ 
It, j»T 1/ rd Hardwicke, in fjOirton \ A tirfoii 
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The second Tvould exclude objects attached to 
tilings not imbe 1 led in the earth llie third excludes 
-objects which aie attacled not f r the beneficnl 
enjoMnent of the thing to which they are nttiched 
for instance ornamental and ttvle fixtures eg pier 
gh'ses bangings wainscots fixeil by screws etc 
ilachmerj j ernianently fixed to the land is n fixture 
arliKh cannot be seaered from it l/iffcr a lirindaha > 
4 C 94C llohsou V Corringe (J7) 1 ( li 182 
Heynolia \ Atihy (03) IK It 87 

6 Doops, etc , see Veru v ffanno 11 C 1C4 

7 Securities.—Ihearor I drht in this clause is 
not used in the aa idest sense but means such debts onl} 
as C( me aaithin the definition of au actionable claim 

Inoiichef/im a 8 fi umuiu fUM 24o llieassign 
meot of a inortgage debt pa**seH the mortgage securit) 
Siihratn imoit a Pernntl 18 M 4'4 and anj other 
collateral sccunta tor (be debt e / j roniissora notes 
held by tlie m riga^ee ll >lktr \ Jo es L U 1 I' C 
oO hntt \ Oil fione 9 Ves 410 ecu* if ihe {roiiiis 
sorj note is nUo assigned to a toua f Je piirchaver for 
aalue jierrslur il R iii<7fis*e ef a Dalit 24 Q B 
D 13 ^\here a chaigc hot lei ibtains a inoie 
decree cnla n j urchaser of such deciee does not get 
the securiti<.K 6<iii;xit t 8inipi 1 \ 44G 
8 Interest, see s 3b 


9. \ transfer of proiierty maj be made 

Or.l '"'"B '' »'■> 

in aatiicli a aa riling i-» not 
expresslj iciuited b} laax 


f- g , 1 lraii«fpr male m compromise of a olann 
Tlirtitenjafi v fianaana'ha 13 M I.. 1 MXI or 
luUual relea p of claims m e ul DnMiiutb a 
VfltMiafo 11 C 1\ \ 342 


10. Where properta is trlll^f rrel subject 
to aeon liti an or limitation. al>- 

' solotel^ n"*lriinnig the trails 
feree or anv iien>on claiming 


to 
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under him fiom parting Tvith, or (hspc‘‘|i’? 


his interest in the propert}, the con' 


iditioiif'' 


limitation IS AOid except in the case of ®/Jlie 
nliere the condition is for the benefit o 


iJl 


lessni or those claiming under him .|j( 

that piopertj ina^ be transferred to oi '’ 

henefit of a noimn (not being a Hindu. JJ a ' 

madan or nnddlijst) so that ebe shall no 

poi\ ei during her inariiagc to tr.msfer or c' 
the same or hei heneficnl interest therein ^ 
1 The •‘eetion is based on a ivell 
Eiislif.li law, see Utiltnt y I oj/ 3 Cli D 
h»i.'»tnus nnher.,l> 28-1 


J Condition, i e. a oondilion eiibseqaen' 

3 Absolutely restPaininBr' — P''®*'^®^ 

imposed mnstbe altoMe »«.llie gianteeinu't 
been foibulden to ilisjrhe of liis interest m 
mitinci, to ati> one ot at ao) lime 
j,iaiitni to iiijose n eondiiun tint tlic irn| 
slioubl not be iransfeieil t > a particular per on ‘ 
ftpirticulai wav «n bv nioitgnge 
reslrnuiing sale foi a ceitaiii tune is an I *' r IP 
nest feclion, see VookomlotuU a C>nie»f' I ^ 

A fiifl to be 1 ikeii back on the donee transferf"’f 
IS one subject to n jKiwer <f revocation witlao 
meaiuD„ of s J2G an»l is not ippu^naiit t» 
original transfer under this section or b 12. 'f"*' 
a Hajmp, 4 \ T I JOV 

A term m n i oiui niuiise decree tliat o liou-e r 
vejed by it loa piirlj should not be transferred 
out the coji.em of ilie cither, la void , 

I/aghutialh, ?, j\ I, J 021 \ ccndilion lu n 

llmtehoiddn neceesiis for transfer arise llie 
would surreijiier the base to'the lessor i» not 
Afnnkoat/u£ thtlhukiiUi a KtiUi)mlath, i) 'I *' 

tat 


4 Tho transforco —Ihe section oidj ofl 
to rcsiruii Is c u irnuMfcrfes, and not to rcstf""' 
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imposed on tnn'ifernrs Mortgage-deeds frequently ®' 
contain a co%einat that the mortgagor will not make 
i subsequent transfer of propert} mortgaged Such 
» covenant is not void, and vet is of aery little 
practical efTect The mortgigors rights are in no way 
impaired He can proceed against subsequent trans 
ferees, the difference created being that he is liable 
to be leileemeil bj the latter, ffrtdArt » Manohni, 

6 C 317, Inmlik ^ Ukharam. IG H 109 Him 
Stiruu V ^inirta 3 A 309 

A difhcultr bowexer arises in the following 

CT-CS — 

(0 where the prior m >rtgi,,e<l-<lccd !■» not re^i— 
tered and th< liter deeil • f tnii'«fer i« tlic latter will 
gtt prionti uiiUss It WIN liken with ii tice of the 
ninitgi^e ind themoit,»i^i.c inu differ! •<> nr dimige 
NS here the tnnvfer wnhnni n >tuc < t tin morlgi^^e 
tlieuneniiit n^iin-t ibenin ninai be enf reed agiinst 
tilt mortgigor < r Ills le^il repre'enliti\> ' liut n t is 
agiinst the biib«eqiieiii imi'hiee 

(ii) NViuri tin HI lUigit has snetl ii his nn rt 
ga^e obtimed a d» croe, an I«ither sold or firecloscti 
the iroiirti If the snbsepieni imisfiree wis a 
jiil\ to till -ml, he hid Ins chaiue of redemptu n , 
but ifliewis not, the deeiie mil the Kile do not hiiul 
him He still has his rii,lit t> reileem I’cii/ itt \ 
^ririti'n 1 M ISI iiul llnr « ises «lUsi uiuier O "i 
r I. CimI I’roi edure C *<le 

'Ihc Use *f (.hiuini \ thakiir I A IJC 
ill<irs Ti fr-t Mfihl I* ms, i ,l uht There the 
• ourt lull tint llu iurhis,r undtr tin nmrtgige 
d,tr,i icnill i\i I 1 i lei-, f tlu injsrtv nndc b\ 
till inirtg-ig'i 111 c ntraiiWi 11 of Ills <s VI milt 1 he 
lewe di 1 11 I < fl< r TO t,sl„m \liilehnl\ liatjoltul 
' 1 \ fill) i«similir liifnehmini h tr<hir ‘ \ sjj 
' tlu trnrin l« ughl tl, tquili I rx-i ui] ti n 

IH n liiu. a suil • II a sis> n I in iig*,,.e , r, Jlexl m o n- 
tmeiui n , f ft <s\tnim n ll ftlienite It nis hell 
tint such nmhisx dil no* iFecl the eiil-usiueiit 
' Sill 
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Hippohte \ Stuart, 12 C 522, Cnrsetji \ ""J' 

11 B 318. fn te Mantel, 18 JI 19, Goudoin v 
tcsa, 30 M 378 

8 Cases— Brodleyv reixrto, 3 Ve^ 

with a coudition against disposal of the priiicip) 
lminud(/i \ ^'«fcn, D II H C HIS Ananthav ^ 
viuthu, 4 M 200, Bliatron v rarmedni, ^ \ j 
A'tddip \ Khetrani, 25 C 869 {agreement bj Ihn “ 
ttidov, in lespecl of her husband’s propertj m 
of his couvinsiiot to leu e without ilien consent i" 
in\alKl) 

9 Application Hindus and Mohamed* 

ans — lliough the section docs jiot its ! 

npnlies to them PH<fi«<m«'irfrt\ llayce 2S, <’ p 
I'C, dnuriidih \ tVoten, 6 M HI' 330, fiiiwf 
\ Khelrmi, 25 C 869 

11. Wliere, on a tiansfei of piopnf) ij" 
intcicst therein is crenteii d’ 
-in^to"a e solntcly 111 favour nf anj 
created SOU, but the tcims of 1“^ 

transfer dnect fliat suiii 
terest sh ill bo applicil or et)jo)eil liy him i»* 
particular inannoi, ho nhnU lie rntitlcti to n” 
ocivl and dispose of eiicli interest as if thff® 
wore no such direction. 

Nothing in this uectiou shall ho deetii<<l t*! 
affect the right to restrain, fin the beneficiu 
enjovinont of one piece of immoic.iblo projiert/ 
tbo enjoyment of another pie^'o of aiicli jiropei^y 
or to compel the cnjntmciit tliiieof in n partio' 
lar manner 

1 8 12), Ind Sup Ad. is sninhr 

2 Absolute Interest.—Jht iiiUiist cr. ii’b 
mtivt I.,. at,A mIK Inslmcl m It, part of'!"■ j 
ir iiHi Irnuioii hctiig sn niiiiiiil} (lurguloii the I"‘’i 
'111.'tniivhr to II w not nh'siliiti amt tin i linrge 

I Ilf >ri I iMi- ngaiif.t nnv a«-ignM' of llie Iiii'i fi" 
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P, Chinaman \ Bah, 9 A "5^1. f-Pe nl-o Ai<(T(/i v 
Asaram,2 A 162 \\)iere the interest created is not 
absolute as in mortgages leases clnr^eN, the mode anti 
extent of the engagement mij lie liniitetl A bcc[iiost- 
to V with a direction that the monej should he tlej'O 
sited to his cicdit anil he shonld rcctne interest e\er) 
jear, and that if he should itqitire it for good work* 
mone\ sliould be pud to him is an absolute heejnest 
-Bn lapi^ Jainna Das,22 11 774 

1 Bnjoyed In a particular manncp< 
e <j . that lie will not sell it for 20 a ears Monlioiulo Lnl 
v.GoneshlC 101,l/eminda Tottinnqnin.h 11 21’ C 
4 , or wdl not apph for pirtitioii ufliisshare, 7’n<7i’ii<fc»' 
a bham Chniid 6 (,’ I{i« Viihammtiil \ Kantf 

riiza,26 V ll") Iminda Bianhi^/o 1H I IE 0 T 
14, \ (Siiieth 1( 101 (these easch tlecidt* 

that a condition against partitn ii h not binding on tlie* 
assignees of the original parties l’irba]«s tiiti art’ 
not biiwling mi the parties Uicmsches uhcii tlie i.imdi 
tion IS 111 perpeiiiiti s<« {{ilhanoth \ latniehuritli 
.1 C \ IJl) a r»rfqmf rfii ? 11 .’i IS hid 

see f’rimtHiKH 1 -tiiiox/ 2 Hide.91 /»’<ij<7idcra Sham’ 
e/ifi/id, OC UlO), or util not collect the rent*, Vo/mr/if' 
' IpidliKi S k 4**2, or will not enp % w imtvl 
afur attainnu nnjoriti,//«»//* U«W» 21 C 41 

k transfer giMng an option of pre-einplimi to thf* 
tiaiisfirnr in case the innsh ree sUouM be inrlmed ti‘ 

IS aahd and tiu >>| tion u ill l>e euforci d Bniinl \ 
TJifiiiijci, 22 \ 2‘‘s hut nnh ss ii is Imiilrd in tini^ 
U "ill not hind the heirs l»gal n{reseiitatnps and 
assigusof the cnieninlor Aobin a .1 C iV 

N .il >, / ri^iiosi \ Ji'l/crtioffi, 21 IV Pl .121, Burn i 
riini a C'fi'"i" 24 M 44*'. nor./vr/iit;*^ will it hind 
'if the price of pre-em| Ckii Is flscil at n figure imicl' 
hiloM the actual ]«rice i f the | roj'erti as in /i «for < 
Bothfr 20 (’ll P Nil \n ngrccineu! i rc t uii * 
court vanl undii idcl f'rthe ctuixetnenc e <f .nljiceot 
dwfllnu's IS 11 >t ki 1. <*c»|«i'ic/i m/i \ Aei/fiap, (IS7ti) 
11 P .1 214 An ahsolote gift to A with a ct nJr 
turn that whatiier proi*ei1\ iua» remain at Wdiatl'. 
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would so to Bis \oul as to the condition, A G ^ 

13 AI 379 V beqnest or trnnsfer of an anmutf ^ 
tie', the annuitant to its xirice, Sti?ke^ v Ghto - 
Bcav G20 although the will, oi deed contain a (I't 
tion to the contrarj ib 

The prolubvtion in this section v» not 
any lule of Hindu Law and biuils Hnidns, t' 
tnanna v Biammanna, 4 11 H C 3-1' 

4 Restrictive covenants —The 
saves these See a 40 , 

Aa owner of an estate ma\ shemte 
that estite on the couditiou thattiie griiilee s'-oH not ^ 
tlie land tor earning on any tisde or some 
tvale oi that the grantee shall «*■« it in a 
nimneronlj or iliat the graotee elioll not do anj'*" 
on Jus land tint mil .fleet the lienelieiil en|oy»'^'’l- 
the rest ol the t>ioj>e«i\ A ha*, ten acres of lind 
jiisps it out in iniildin^ plots of snv, half an acre e* 
and edvertises to sell the plots TJie intending P 
(hsseia ate told that onjv houses of a porlicnlni 
I ijilion are to he hiiili on the plots, tl.at such lim'J ^ 
siiniild ht lesideniial only an<l should not he u«c<'' 

tnilc piuposes nnil that eich purchaser shsIN''' 

tn contnhute iotvHids tJie c* iistnietioii aurl nun”'' 
ropiir*. of a io-hI leading In tht hrusps to l>e h”j 
'Iheee ciiiKlitinns icstiKi the iikkIo of enjoyment of* ^ 

hnd hi cm h pmchaHcr, au<l (he enjoy nicnt ol 

piece of l.Tinl I., M* restrirte<l as Intend to the h-’”*’' 
cni eiiiii^ineni <i( (lie otliei plots '1 hrse roiidin 
am pcrhclly mini ami will lie enfnrcttl in ul 
Boever Iniirls the | oi lioUNeHhnj.jien In In*, prim 
the holder for ihn time l*cm,{ Iml notice of the n 
tion. U’hijfwon \ r7f2>(o>i, y IJ I9(,, TnU \ 

2 null 774, L d S W It (V v Oomtn, ‘JO Ch B ’< ■ 

The con'litiim nr rnsenant will Jniu cicr not he 
fiiTCcd (1) if the pjirrhnvr orliis n'sicnee hid n'>i" ti ^ 
of II ltr„lo,r<- s Wool, 1 Toll (J C l''0; (-’) «'i( 
grantor »ir those claiming underhiii) hi\ e so fir nl'| . 
llie character nmt cnnititinii of the a'ljoinm^ 
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tint Tvith rpferenoe tr> the land con^ejed the restriction 
cei'ies to be applieible acconlio^ to the interest ninl 
spirit of the contnct For instmce, if in the lilustri* 
tioii gi^en ihoi p, the cnntoi allotrs some portion of 
the {ropertj to he used for trade purposes or most 
of the purclnspra R*t up shops there the grantor or 
such purchasers cannot enforce the res’nction against 
the other purchascra /W/ord \ Irugtef^ of thr linlish 
Viiseiim 2 Mj AK >12 (3) if the plaintiff «lio sue® 

to enforce the restriction has acqniesc«l in tlie hreach 
oomplained heir instance it he has knoirn firie/ire 
that the defeii lant b house has been used as a shop 
he cannot sue ti leMnan the defendant Sn/cr* e 
CoUyer.S^Ch D 103 

Mliere a condition agaiii'l alictiation also exists u itli 
8 lestrictMe coienant awMhe ino are in»epanhJe the 
pficet of enforcing the replrietiac <o\enant is t > en 
force also the t nditiou against nheiiation asm \lcle(in 
V 1/ckay 1 HIPC 321 where an agreement on tlie 
sale of a part of n plot of Ian I that the land should 
ncM I he M Id Imi let for the common beneCl of l>oth ilie 
partus and their succe^'^iiv was enforced in its en» 
tireti If the tn > ire Mparahle the condition against 
alienation mil III iguoieil i6 

\ ooaoiiaiit nut to use a h mn vild thtrnisi dian 
.1 fniale resjtleiue wis iwf md a^iiiisi an T..i_fi 
<f the traiisferii win e«)m«n«sl u mi t Isianlmg 
house llolfony Tid/ec'i (*tM 1 (. h 421 n u-sd it 
f ir 1 iirj>oses of tra le *'picer \ Uwrtin 11 V ( 12 

Simdarh, a coieiiant iicl to tisi •» [nmisis as a 
Uershop H»t 1 n ICh It., cr not to 

liuillhous^s util.r a eertam anlut, Co fin.s a Ci»de 
i> (’ll D 21 » r t' bml 1 honsss « f n j articular archi 

ticiunl desi_ii \ c Ifirijti im tit (<• a /’ilVr I'.t'h 
1> Jl t' has l.i«ii «nf reial 

11k eiatuaiU luaa U «nf nisi la a j iir 1 is,r 
jkT\\i«t f.m ' orer;i \ lit imji 1 . 1 } p , , (,ui 
11 >1 if ii was m» le f r tiu |«irs nal tsmtit (f his rtii- 
dir. //durJisI, 4 Cb. O ris, Aeife^a I yon. 
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LR 4C]i 218 llie qae^,lioti Tvlietlier snch a 

naIlt^^^s peisonal or wa*- for the benefit of a F 
chasers is one dej coding on the circumstances o 
cose RenalB\ CouUshiu 9 Cli D p 129 . . 

12. IMiere piopeity is transferred suuje 

„ , , to a condition or limit"! i 

mal....g an, mtere.t ttei » 
able o msolven j lescrocd or given to or tor 
or attempted alena benefit of mj person to cei= 
on Ins becoming insolvent c' 

eiuleovouring to transfer oi dispose of the si” 
such condition oi limitation is void 

Nothing in this section npplies to a condi 
in a lease foi the benefit of the lessor or t 
claiming under him ,a-, tint 

Vs to bequests bj will »>ee Illust (.g) tos 1th 
Ind Sue Vet Tills rule coiitvin* an 
null therein diflois t-oinevvhat from tlie 
winch avoids the condition when it is lu frnurt o 
ditiirs or of tin Dankruj lev laws , - I' 

Iho proviso in fiToui of leaxC" (*ee note to 
I onlv t> volnniarj transfers nml not 


api lies onlv i 


ffnnTiaCo 12 V 


Companv » Vet In r« Iloj el 
and cases cited in note C ti s iu 

18. Where, on a transfer of propertv, 

, . . interest therein is cicitew" 

oTu'.b JnU' llie benefit or o licrrno n<>l 

existence at the date 

transfer, subject to a prior interest crcatcii J 
the same transfer, the interist created f^’*’ *' 
benefit of etith person shall not tale 
iinlcbS it evt« lids to the vvhnio of the remaiin'’6 
interest of the Iminferor in the propertv 


A transfors property, of nhith Jio m 
icr, to II, m tniHtfor \ and Iim inlenilcd wim 


i tniHtfor \ and 
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successueK for their Ines, ami, after the dentil 
of the sun ivoj foi fheeWest son of tlie intended 
marriage for life, and after liis death for \’8 
second son 'I'lie intcicst so cieatcd for the 
benefit of the eldest son does take elTecl, be¬ 
cause It does not extend to the whole of A’s 
remaining interest in the pioperty 

1 S KKl Tnd Sue \<l. rmUniis a himilar pr vi 
Sion ns to bequests In wills Hie illustiati nis tn tint 
section nn\ al>o he nfcen as illustrating the present 
section 

\cconling to Hindu I aw. a donee, except m the 
case of a < luld sdopteil «r eu ttulrc m were must be a 
peison in existence and capaldc of lakm« at tlit time 
the gift takis elT( 11 In/ore \ Totjore 9 15 I R >7" F 
C 1 Iiat is a gift txM|nest <>i grant to i j 11 son nr t in 
existence at the ilate when the iiisirununt eontiiniii^ 
auch gift, etc , opirate-* k inanlid see nlxi 7 t \\ S 
121 

2 Subject to a prior Interest — fliesc 
•wonlsinduaii that a transfer to an unborn person to 
come Within the section, must W on tin tcrminaticm 
of a I ri(ir C8tal< bn{ |<<>8e that in a marriage settle* 
mciil the Imsliand grants In*. I m|eri\ in triivt wuhoui 
cn iting a henelieial inicrist m liims«ir 11 hi*, wife for 
life, for tiie chit st *4 n f tin iiiarn ic< f >r hfi and n 
Ins death for tin «tlnrs<ns it |.. Md<iiiilie<{ lliiiihe 
gniit IS lint nit al id unilcr the ►octn n f< r ihert is no 
prior mtirest on the Uiininaliciii of which such grant 
IS to take eflict 

3 Not in existence tc. mt Km or rii 
criiHcri iTicrr lifi estate in remainder ma\ l>c 
gramsl to a Ja i> ni tixiU!; tr r«r«?ifres<r r'icrr llu 
'Sill udissiKt aith to llnulus l>ul un lu tlieiu 
as n ad ] l<sl Md>s<s)utni1\ |n dumnl i hm ).<<n 
K'ru III the Iifi tune of tiu ad|ini fithrr A Hindu 
ina\. til, rif. la. suhji-ct to Lis I'crv nal law, grant a 
life rsiaip t, aio win that he or hi* widow may 
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LR 401i 218 Ihe qnMio.n.lietlier'attt • 
nant was personal, orwas for the benefit ot 
cliasers is one depending on tlie circmnstinces 
case, Benals \ CoirUskuic, 9 Cli U ■ P 1-” , , . 

12. Wheie piopeity IS transferred sue 

,, , , to r coodiLon or lom ’' 

Condition rn-tking , tntprpst the" 

interest deiermm making an> 
able on insolvency resened 01 gireii to or i 
or at.empted aliens benefit of any peisoii tocei 

° on Ills becoming insonen^^ 

endeavouring to transfer oi dispose of the s 
such condition or limitation is void , 

Nothing in this section applies to a con 
in n lease foi the benefit of the lessoi o 
claiming under him ^ 

As to uequeMs bv «iU ^ee Hhi^t (j)to 8 1 
In<l Sue \ct This rule contains an i ] 

and therein ddfers homewint from the 
winch avonU the condition wheu it !'< m fiau 
(iitors or of the Dnukruptev laws 

Tlio proviso in f-iTmu ot leaveH (*>60 
applies onh lo vohialvrj tionsfers and i.j 
in execution of a deoret airmivt the lessee ^* **’. j 
Companj’sAci In re Iloi>e(oiin lea Co, I» 
and ca<cs cited m note G (<> s Id 

13. Where, on a traiisfoi of property 

interest therein is ciciic 
fmrbmtt .X”' the benefit of a person no 
^ oTistenco fit tho ditto of 

tr.ansfcr, subject to a jtrior interest create 
tho same transfer, the interest created for 
benefit of such porsoii shall not tnhe ci i 
unless it exti luls to tlio whole of the reinaim 
interest of tho transferor in tho property 
Ulusltattnii 

A transfen* property, of whieh ho ** ' 
owner, to It, in trust for A and his intended « 
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snccessneK for their li\es 'iiid after the denth ® 
of the sur\ i\oi for the eldest son of the intended 
in'irrnge foi life, 'iiui after his death for A b 
second son I he inteiest so created foi the 
benefit of the eldest son does take effect be 
cause It does not extend to the whole of \ s 
remaining inieri-st in the piopcrtj 

1 S 100 Ind Sic \<t tonliiiis a simihi |rM 
Sion as to bequests li\ mils lla illustiati iis t tint 
sectiin nn\ aKo be taken as ilUislralini’tin ] leseni 
section 

\ec<nlin,.ti lliiidtt I^u a d nee e\teit in the 
cave of a child nh j ttd 11 en t«nl»e #o mere must be a 
1 eison in exi«tciico an 1 caj al le «. f lakiiiA at tlit time 
tlie },ift takth (ITi (t 7 '/ore i 7 y re 9 IJ I 11 77 P 
C lliat is a /.ift 1 e {uest i A.rnil t a j n n t in 
exivtince at ttie date nlien iIk niMrument t iiiiiiiiii^ 
such gift etc nntes iviii\ali<f sec alvf 7 ( \\ \ 

121 

2 Subject to a prior interest —llicse 
aioitl" imlic 111 iliii a traii'fcr lo an unboni 111« 11 t 
come nithin tin suti n nni'tlc n tin tirniinati n 
of a j n r cstati bn] pose tl at » naina^c settle- 
imnt the hudiau I/.rants liiv I n nrt\ III inivi wnl, ut 
on itin„ a lieiiclicial intcr»s| in biin-slf r Ins mb f r 
lib f r the chi s| s. n f tin marri ii.« f r life and n 
1 is death f r tl tlnrs«ns li is mi) milled that tlie 
/.rant Is IK t unali I tinder the KCti n br iltri ism 
pri ir inlircsl on tl e Uiiniinli ntt atlncli siicli ,..nni 
IS 11 take cflt ct 

3 Not In existence ‘c lot l»ni i 
rciirtc»« mere K lib estate in remain ier ii a\ Ik 
/n^ncil t' a IH re n Inins; tr enianfreM i ere It 

M >.11 11 d HK II t an b I Hinlus In n i. iImU' 
ae.n at j iisl Mil'«-<)inntl\ is I « » i i bate U'cn 
Ic rn m the lib inin «f ll« 1 1 / in« 1 ither A iln 'lo 
mat thenf rt ml Jtvt t Us |«rx nal latr, grant I 
lib estate /, nnt n flat Le or Ins ari low f> ij 
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j®® adopt subsequeijth N’oi does it applj to Malwnf-I 
• dans aniougst Yr]ioin a gift tf»an utibom person isti> 

\1 ihomed Shah y Off Trtutee,36C 431 

V bequest mat be mide to trustees to set «P' 
idol nhupotmilh V Samian 37 0 12 S(oYernil 
30 0 ~>2l ^9 n 260 2) C 40') Vohar Singh 
Set Singh 32 337 See note 9 to s 6 

14> No transfer of property can operite f 
_ , cieate an interest which i 

to take effect after the IifeODi 

of one or more persons It'H’ 
at tlio date of sncU transfer and the nunorit 
of Romo person nlio shall be m existence at * 
expiiatiojiof thatpoiiod and to whom, d h 
attains full age the interest created is * 
belong 

1 S 101 lull Sue ^ct, H ‘•imilar and ll 

illustriitioiis tliereio maj bo read ns illiistratioiw t 
tl s ficctnii It IS more <loarU worded than s H 
Till hocti n exf lessos tlie rule crpi'tnibc'' r 

1 il 1^ 1 ’>7 cjlid un ler s 2 ( 1 ) 

2 No transfer —\tlni is nvoided is not d 
^liolo tiansrerbiii m»l\ Ihnt |>onioii of it nliieli is to lA* 
effect after the lifpiiinc rif In mg pits ns nnd n nnS' 
of the iiUermr ^mntec The meamti., of the rtde is tl a' 
if the ereitiin f such interest is lilefi/ to infri'S 
till rule ngaitisi p< rfw tiuties thougli in the eiii'' 
tint ha\e Imi j im I u mtdo so llie inteiest I'lH 

IK t lake effect ihiis one Ins to consider from the dit" 

of th tnnsfer In other word* au interest i'o'’’ 
aaliib enateil if Inking at ninlters ns ilici siail 
at the d to of the Iruisfer it is » >At,lh or hk I'J d '> 
Birh mlinst inn> not ttsi witlmi llie lime indieatd 
l.> ihc mil, oven lFi<ii,h m a| articular r is»it is r<' >' 
t<)«)\cst JllustralKii (0 tfi s 101. In I S le V<l 
inaki H this char 

lllosiraii m ff.) 1 1 « 101 imk-s nu then |>oinl clear 

If ll js rs ii III f «\ nr »f whom iho ulterior ilisi onu i* 
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IS made is Iimdr at the date of the transfer, the fact 
that the aC'-tiosj may be po'.ipone«l to a pennd exceed¬ 
ing the age of majontx will not render that di'po'iiion 
void, font nm=t ae^t, if at all in the lifetime of such 
pervon Ihe tme tneaning of the prohibition contained 
in the «ection i''tint the xe-ling of an e>-fale shouM 
not be postponed liejond the a„e of majonts of a 
grantee who i* »iof in mstetiee at the date of the 
transfer bm who ina\ come into being afterwards i «■ 
before the lernimaiion of the pierious life estates 

3 After the lifetime transfer—Thcs? 
words seem to iiidieale that a transfer, to come within 
the rule must cicatc life estates lu fail ui of In ing I'n* 
sou* and then gn e the ieniam<h i to a i ersi ii not l«)m 
at the dati of sui h transfer I hi» is ustialh the ca«e 
£tii] th< (i|eiat('ii of Ihe ecitiou i' Cc tihtieil to 
li cases A _rnut to a per«on not born at the d ite 
of the transfer to\est in him afiei he paiMsthcai.e 
of iiiajoriti Isn't iti\ab<l eg n pram in trust for tlie 
K II of A a bai luh.r, a ^ear afur he amains iiinjorui 
Boniis to lie goo>l eo far a* a 14 is lonceriied In 
t nislish I aw Kiih a lian'fer would In xoid for reiiu te 
iifss but the nile of rcmoteiie** excel I aa emlxMljed 
in ss 14 t la la noi ap| lu able in its enliret\ t. 
llnii'li India In am ca^i the ulteru r giant to come 
wnbin this (.tctlon n «st 1 «• biuiKxl t aris, on tl e 
terminatinn of K^iiK fih r (n<s m txisltiio at ihe 
date if till' transfer \ lH«|Ueaihs lusjii],ri\ i 
trusteis U|(n tiust f r hi' f.ieat grands H' iii the 
male hoe on attan in^ ilicir iiiajt rit\ an I -Ik id 1 there 
bo no ►noli i«'Ui till II fir the eou'i f bia daoAiier 
wbinthea au of n«« \l \ s death n> griat granl- 
Km m the male line was Ik ni and the c’liHrrn b\mg 
aun siifiv of hi* ilnuhlrrs and hts nr<i a _rui i- 

K n I lie liciiu''I tl till gnat _riti K us v »s \ || 
f r rein tme". au! a« i! p i| mAn, r « i'w> < I uet 
the o'tate I iilv I u it 1 IP Kin^ n ai ..ran i' i ai jtl 

HI ntn time, liie luspustt i|pn w«' als> hell a if, 
.Uianfintji, s n L ]t SO'- lli-oi 
Was doihsl liehm* the {'resent \«t a>i 1 % ch art 
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outside tlie scope of tlie section foi tlie estate in favour 

of (lie gieat grandsons «as not limited to an e eit'vf 
on the teimmatmn of any life estate or of life 
01 lives 

4 Living" t«, eithei Iwin or en ccnt’C 
nerc aiid not deni at tlie date tlie truisfer takes effect 
A devised bis ebl-ile bv mil m trust foi \I diiinuher 
lile an I aftei her death foi the second an 1 e'ft' 
lounger sou of M, bom oi to lie boro successiv civ 
w itli remainder after the death of each such sin niiou 
tuist f 1 his bins and otliei s ns puc(t«si\el\ 
male A died in l'?bO at «hirh dab M lnI 
a son who died m 18"7 (6) n son who ms di qndi 
ficd to take under tie Jimitalions and (c)8le*vii« 
11 tginnt (f a thud son S bom in 18ftl & ben fi 
leiibc sa im-ec was m ihe lositicn of a Iiimg lersc" 
and the rcmaindei in tail iiifaioii of lus Kina is mI > 
1/00 fl r li injfiehl (03) I K J) 874 

rins section does not affect an\ nile i f ilindii It' 
and hence m the case of mil a jcrsoii ad 
03 the w ido« of the deccisc<l testatoi w ill be con t If'' 
ed a perMTi livin^ ni the tune of lus deaili 


o Shalllbo In exlstencei »i who is 1« uni 
tc boeitlur Imni 01 e» tcufie «i tnere at the tennin't 
tiiicftlii life or lilts rifi neil 11 111 tU* earlier pt' 
of the sectiim A t.nnl is nn<h n A f r life and nf'‘f 
liiK deaih to D f,r Ills Jif, A and 11 I em both ah'f 
at the dal^e t f tht *,nnt niidafUrliH death I > ll c 11' 
cliilil of t. whosinll attain 31 veais If LlnsnclnH 

at the date of the t.r„it tilt gift,, imdouhtidlv 'il'l I 

Mc illnsi (li) t,H 101 i,„| 5,,,^. irc’hasii 

4 lull at tic dat< of the grant it is iiossihlc lint I'' 
inav n l 1, ijc a cl„l 1 l„.n„ nr 1, ,ni at lli, dcall.. f J 
rhmf.rt llK<hiM,.rOi,,, tn,,rsnu • who shall 1- 
mixistinu at ihe . x| irnii .1,«f wich iciikI Hf 
seen nllienfortdisnit n,,h m.cI. a caM H «' 
uiii r vn si f r 1 hi cast if llrijiuiih \ In-iii/' . 

811 I n «(Hcmal mtc „ illustriti n <f 
Midi n trHUshr or k<|iiest 

0 I^ull neo, «,, « 3 Ini Mij .riu Act 
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" Interest created Is to belong*.— \ 

ffTant to \ tor life 'jimI afier Jut ileilh nil J flip rniii- 
pletum of tlie mi]orit\ of liis eldest em to H cmdi t 
S nnt i> not tvitlim tlie section 

6 Hindu Law. —Hut secti m does not affect 
am rule of lliiidii Law to the couirtrr or mctn 
Kistcnt t\ uh It That Kw d es n t leco^iise estates 
in tail and no onner »r testitir canto ili«po«e of Ins 
proi>erl\ as n create aiicli an estate Arjifi romeni 
\ \<irendro IG 0 "'''3 P C (uffiibix a Tit tel er, 
14 n ’“CO or alter the onliiiart line of succession 
Tii^are a T qori 9 H I R 377 P C So rjeemonei/ 
\ /leioliiiiiL 0 M I ' '>'5* I’lirnn \ K. ihilhnn 
I’l U 3\ S 091 P r \n tlier nile is that t 
d iiei or locato. ulutlier in pr #cnf« irm/nfun 
must 1 e III exist! nee and ca) ihle <»f accc} tin, the ;:ifl 
orl«,'ac\ at the tune It lakes effect l<tj re \ Tn$ r« 

9 II U II 3-7 ' ><*0'* H I R 4lX) 

jxrPiaeiick f I 10 jiaiom »ni % tiMnfi 4 11 
1 R 2 1 le ! llur it th« late when tin in tni 
nuntnf^nnt mfri m * /iidmuii«nf\ llof/eit 2^ ( 
7J0 P ( Litirdf a Vtfmnbii J1 7(»9 P C 
tikis effiit r at the death of the le tator Ta^nre \ 
Tirjue nmmnm n/t \ I$ge» ftrerhii % A fid i, 
13 11 ‘2u IC P 4J2 as the caM mia he and in t)ie 
e i'» I f a «ill au a 1 I ie»l s. n is e n i h nsl t hai i 
K<II III ixistenci at tli teslat rw deaili Tag re \ 
T ignre \s t ihi «as» pf m >d 1 ms n n ) 
t n G 

3 Hindu inai in risjut f his p Unquind po)- 
j>erM cmti a ri mam 1 r r an (xeiui n »Ktis{ Ji 
M i\ (t <1. hi/an. «f a pri r tstu, u|h n aneuni 
will h IS t > hq 1 «u if It a 1 on tfc efi'c of n l,fe m 
svrec-.. »e/i /V c'wnfi, OM IV.r* 
an I il. d. f aMiie. I a w U . f ^ift pier lun t Is lo 
til ur f s. iiu ]<( rsi n III exisUnot nt t! e I no f il 

1 pifl Arve'eo M wi I Verrw/ew It i “sa } t 

T1 .s, ml 's si li tl at un ler llin lu I jw tl e ei} If 
call'll I f tl I nile *oi« t rjstuities a» eiiiii enitsl 
in till. S.X tl n con 1 anlh an»e 
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• outside the scope of flie section for the eM 
or (he great graud-^ms Yias not limited I 
on tlie teinuiiationof any life estate (i 
or lues 

4 Living either him rr e- 

merc and not dead at tl e date the tiaiishi lil 
A de\ised his estate b> ndl m trust fm \l di> 
life and, after hei death foi the second ai 1 
joungii son of M bom oi to lie lioru sucn 

Mithreniamder.'iftei the death of ndl such s i 

tniat for Ills sjns nud other s(tis succtssMel' R 
nnie A died m ISSO at «hi li diti M I li 
asonnhodKalmlS-? (A) a sou who «as di jn 
fied to take under the Imiitatuns and (<-)sh' 

I reginnt of a thud son S born m 1881 & ben g ' 

reutic «a mere was III the [losition of a In mg if-' 
.and the renniiidei in tail m furmt of Ins sons is 
Ifooicr 11 inqfieU (03) I K J5 874 

rills section does not affect am nilo < f iliiidn la 
and hence in the ease of will a jinsoii adijtf 
03 the widow of the decease<I testator will be cinsiilf: 
ed a 11 rson In lug at (he lime of Ins deatli 


S Shalllbe In existence!» e, wlio is h ““ 

toboaihei lx>m 01 en tenfm «« ,„erc at tl e teimmi 
tiouoftbelifeorlncsrefciudto m ila earlier pf 
of the ^Pccion A gniu is made to A for life ami afif 
his disili to B fy, J,„ A and M bonig bill. 
at the date < f the nut, and after Ins death to ilic 
obild of C who shall ntlaiaJl vears If Clnsncldl 

at the date of ihc grim thi gift i, midHibtcdlv 'd'i 

111 ixist.iir. at ih,. ,„| ■ Tic 

Cmnn. > I ' 7 '/' 'Vi' " "* * *' •“ '* « ‘ *' '* 

uprmi, ,d f.r thi ism „f /i, ^ 

rchnV h ^ H^n illnstral. n 

Mich a transferor JonnSt 

0 Full ngo, N!, a 3f,j,r„3A<l 
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" Interest created is to belong. —A s. i* 

praut IS to A for life ami after Itis <Ieat!i and the com¬ 
pletion of the raajoTit\ of lii^ eldest sou to B Sncli a 
Srant is not -n-ithm the section 

8 Hindu Law.—T-lus section does not affect 
an% rule of Hindu Law to the contrary or incon 
fiistent nitli It Tliat Hw does not ieco;;ni'e e-tstes 
m tail and no onner oi ip.-tator can so dispose of Ins 
propeiu a> \ > create aweh an estate Avistoromeni 
a ’tflrendro IOC "SS P C Vullublm \ Tlineker, 

14 B ^00 ir alter the onlman line of succession 
Tu-jme \ T qori 9 B L R ^77 P C So rjeemonei/ 
y DeiahKiiffi h If 1 A ’ Vurna \ K ih<f!icin 

lO CM N GO > P f \n itliei lule is that a 

iloiiee or legatee whether «« pi<#cn(» orm/ut»e) 
must he in exi'lemt ami capable < f a<<eplui., the jjift 
01 le^-aci at the timoit tikes effect lajtre \ Taq ii 
9 B L R I?" Hi intam lyi \ /a^fi ^ B L R 4(H) 

;> rPeac ok C I in Kri*/»no»amini \ Ariiiif; 4 U 
i R 2>l le either at tlu due when the iiistiu 
incut of ^ranr iiite? iitos /‘ndmun «jj<f \ //ut/ei 2’'( 

720 r C )rifici/i a Ifamnhn 21 B ’(•) P ( 

takes iffict r It the death of the testator Tagore \ 

7 ’fl 70 ic llraniniii n/i \ /ijv* Aiicrfm n K lUh i 
IIB ^2l lu B 402 as the cast mu In md in the 
ciM of I Mill an 11 I teil s* u i> c iisidire 1 li hm 
In cum caistenii at the te-iat r-. death Tag re \ 

Tiiqtrc Vs I till « i«i of an id 1 i-tt n u i 
t.K G 

VHiiiduinii 111 u-|s«l «f his If aiquireii j n>- 
l>erl\ cnati amuunUr r an ixciut n hi 

Ma\ of difii/ui I <f i pri r e-.taU Hi>on aneuiii 
wliuli Is 11 lii\ 11n if It a I on the tloee of c« life iii 
f e iij “s lie re'll nr /» /)e lof tin foi* 0 M I V, j> 13G 
awl iK dcfi \7awcv m \a i f f.ift oaer iww-t W in /' 
f" urifsciiiu |H IS. n in • xi'tenct at the date of the 
gift knr'onuTi on a VarmJro I(*t' P C 

Tl. M nil<' -!i ’« tl at «n let llm t« the S| j '• 
rati II if tl, nile ajam-t inriatMities as ennmera 
in till- s-H tl n can hanlla an*e 
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Let US conaidei some lUu'tntions of tliese rule: 
of Hindu Law ^ deaises his properfj uj on 
pa\ tlie income to his dauqhtei (1111111" her life 1®'' 
after her death in tinst to com ey the residue to hii 
two half brothers in etiml moieties and to the heir 01 
hens male of them or eithei of their bodies on fa lur® 
of w Ii im upon trust to "is e the same to the sons or 6 *^® 
of the daughter The half brothers survne A 
the^ are capable of takin" the gift over un ler t! e 
One of the 1 all biothers lias three sons liorii ni tl ^ 
testator’s lifetime Hie datt^hler has Rons born aher 
s death Thca cannot take under the will TU 
otlicr half brother dies rkildlesa Die estate tail mik 
attempted to be created m faaotir of the half biothers 
IS Mild Hence the half brothers take a life estate 
oulj (see also laiolctsur \ Sophie 9 C 052 P O 
in equal moieties and on the death of the is iicle ’ 
half brother there is inlesiaev is to it, and the dan Jil '' 
IS entitled to succeed to It as As heir, kri*torom''' 
a \orendM IOC 3 St P C 

A 1 )\ n sinad «^nntod atiluka In his Bister H 
in Mol Is which mean tin „iaiu rf an absolute 
t her liable to I e dcf« ale I on the failure of the 1 «"* 
of her 1)0(1} H ha 1 a datiglitei C nt the date (f 
"rai t an 1 a hon Mibse jnentit b »rn uho di(ii l"■‘llell'’ 
leaMiis a Ml I m nlinndo| ted D H densecl tlie fit« 
hi M ill In Cm 11) Uehl tlicdcMvc irasmlid ns i-n® * 
tlelKirnf \ Ihoohn ■>. llturi’h 23 I‘ ^ 

\s the M< 1 Is ! Iimititton weie held to cnnrti an 
solute estiti on B tin qiie ti 111 iiliellier an 
tail < mil I mitel mil Mlnlher an} chili (f P 
«x<»11 C c id I lake n t conHxleu 1 1 \ their !-< nt 
si l]S 

V ^.raiits o his, tnlni.Inighternnii I rmlnrdeatl 
n I nse of half tin |r|erti (a her desern hut'* 
iihiini^ln he lurliein m itrpeiiiilv Mitlii"'r<r 
lirisiiiiK of failiin of desontints II hid no i‘'“ 
nl t!i< 1I1I I f il ( ;,rini but Ins im w n l> ni iifur- 
wards iTh ofemrse c«nn t I ik. On lU (hath 
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the est^te re\ erts to A lulmannd \ llayes 26 C si 

' 720 P C 

A bj liH will devises Ills estate among Ills five ‘«<ns 
(i joint ui Inided hmdj) with i clause lint bh nld 
au\ of the sons die without i son orasons'^oo liis 
share woul 1 to the other brotlicrs and ilieir male 
IS81U to tin, etchisiou of tie deieased s widow 
dau^htei or daunlitcrs 8<n and the widow wasto^et 
a le„ac\ S one of the sons dad is ueless after t 
lent m„ his widow as 1 isl eiress llie gift over is a ah 1 
iSo rjeemo ley \ Denolv tdoo 9 M I A u 136 1 8 
A hj Ills will dcaiseshisestaU amon^ his sons with 
a jr \is< lint sh ihl am of tl em clic s iikss 
the < ll ers would tike tia share of the deceastd m 
equil hlnri- ml that if aii> < < tla sons so taking 
shoiil I die h iMiin s ns siul t ii sh ukl lei eiie their 
pm rticinit I aria ( tlw deceav. I k ubslaie llie 
first gift ovir Is g kkI tlewt nd is not ffii/u/oriv 
Vclcndr latl 1 < 4 * > I (. 

Hindu l^awd is not |rrimt an <si itc It Ib tied uj 
ni [(.q e tint I 11 t cx i grant or (>0 {iiest uj on a era 
dition il at tie <1 uee am lus i«irti arc to nijov 
tic iroliis iilj witlout |a tla c'-nte t the 
d noi Is I i i>l ook iiyi t noharri IH bS4 1 C 
s ( il hridmuramani « I 4 Jl I J1 

2il s I tiu'i t a ai uiiiulatc surj Ins m n e f r 
llJaiarswill ul j assn g ih,> ^ i-j«s t ii binili 
ciaru« tuniav ^llmlra ill L It tl) I il 

\e fir asis'dh c« urts ar\ \tn n Imtint i ue 
Qj> nil«. titef r nn inUtiiu pen kI <r t cri itc an 
inti stall mil 1 n <. rt ii trui t) i ] roMsi iis o! a 
will so as t > iin] uu a lawful inuntKii I > iJ e tistai r 
an 111 I mint il > % taio (n ni In mg insl uj inleti 
mteli s<e irrr /• m \ tmtit I \I If C 4<a' 

O Mahomedan LawiinM tits iraj-tr 
jstuiU ixnH in tie I rin la rafct m I il c 
I tl oil \1 I ( the Kill nl as lircu njl* i!al umed 
ai ' ss litiff tfninf) v U 313 where 

a U.n \ was Lol 1 t IniMVaUetu naj iiti altl u^h 
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• he testator fixe«l the date of parment on completii^n of 
-) %ears 


15 . If, on a transfernf property, an interest 
Tri.nvf.T to etas-., tJtcre'n is Created for the hene 
of«hoiii come fit oE a class of persons, 
and'14 regani to some of whom 'i«e 

interest fails by reason of a'' 
of the rules conLnined in sections 13 and b 
siicii interest fails as regirds tlie nhole cla'^'* 


f ^ lO.Mmi Sue Act, contains similar prorj^w" 
See the illustration-, to that wctioii The section 1 
founded on Uenlintk \ Duke of rortland. 7 Cli I 
69J. lea/e \ Roliiit’n. 2 Mer dOt 


2 Class of persons— Tliefiiftortleusemti- 
be in favour <»f a cf«** of persons and not in fn'®'’ 
of perKoiis name<l. unless, a*> in illiist (f>) to s h’ 
Ind hue /\et, the couit considers tint on n tnie i'”] 
stnietion the per«onV inme are to take not n* 
per-oiM luit as meml>eis of n class It is a <itie'h''‘ 
of eonstniction 111 each casenliethei nile'iffnalcd per 
Kin who H couple/l with a chss described is merp"' 
into thal clis> or not, Itiekeu (linnk \ <l»in0i»' 

C \ . p ',73 I’ r 

A gift III R clase, IS 1 frift of in n^cregnte eutn 
all il\ of pcraansiinceiLaiii 111 miniber at the time 
the >.ift In he nkrertaiiicd nl n fiiliire tinii and wl“’ 
are all ic t ikc iii eqinl or iii nonie ntlirr definitt in'" 
porti'iMH (Ilf ^Inre of each «le|iendiug foi its otiimm' 
ujxici till uidiinti niiinlier of jun-nii-, Kriil'iit r 
Atiinnm UA A t,ift l<> widows of i*ous‘‘ 

lliiulii'. uiul ^faholll(<HnH is one to a clO's Kliu'i)'' 
Mornj, 22 II 5.13 


Aftonhiig to Piifilish I.n«, the Iiiiio fur n-cir- 
iaiiiiM,’ih< ihs,i,||nt fi*csl fir di-tnl>at <>ii h' 
iIm lor Mill lliovf nhfi nrr mciiihcrs 0/it nl t!i-i' 
lime shar/, otheis an rxelii<itsl 'Ilie si eti >11 nn sn* 
that it ill! ;.ifnn am tlipnitH r of the ili«» im' ** 
iM.i.riUlt. iiiiclfr as n nr 11, the gift I . the I’li"' 
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"las'* fails Eg if theof the interest of a mem- s. IS 
er may he postponed to a periodl)e\ond that indicated 
n s 14 Bcnfirifc \ Duke of Portland 7 Ch D 693, 
}rifi(h-\ Blunt 4 Bens 248, Anoiidrao s d G 20 B 
loO The leadin" case of LeolrT Ilohinton 2jrer 363 
s to the same effect There a bequest was to a son 
B of A (teststor s daughter) for life, then to the cliild- 
reii of D ui>ou attatumg S'!, hut should B die issiie- 
less then to the linilhers and sisters of B upon iheir 
attaining 2'i, half of the lesidtie of the estate was 
giacn to A and her Imshanil for their joint hies .and 
after the death of the suniaor to the other chililrcn 
of A in the same manner as tlie other gift, the other 
half of the residue was gnen to another daughter 
t', her hu'hand and children with suraiaorship be¬ 
tween the resj>eeti\e graiidchildreii and in ca«e of 
the* death (f either of the dan Jueiw without leai ing 
issue liTin« at their decoaM iImii to the children if 
the sun ii ing daushter The limilaiioti t > the brothers 
and sisters of n was belli to include nil his brolliers 
ami m»ters 111 in-, at Ins death The gift to the class 
IS a Old as the gift to some of the members niaa ctni- 
traaones 11 I he hniitaiions of the re-idue to tlie 
cluldriii 't A an I B are al*o aoid f >r the same leason 
If 1 ither < f tliem ehoiihl die arithmt I'-ue her share 
wonll go oa er to the eliil In 111 f the other si-ter but 
if either dll s leaa ing issue the limit itiiin oacr if half 
in her ftaniris aul Acirmon a Neirmoii 10''im 
51, IS another illu-traiKn I f Ihesami There the lie- 
qne-t w as t i tlu tcstat n k mw for life an I then I i nil 
the tostat >r s ,.rin Icliillmi tl i chillriii of hi' son 
an 1 tliret inme>l dau..l lets, arh • shoul I attain the 
age of 21 

But if till luti ii 'I aests aceonliiig to the ot ti'irne- 
li m I r the luslniMunt, will in the jh ri «i nih“ite<l in 
I'll the f lOl that tl e I n 11 of ] la mi l I liia% Ik |.'t- 
|« Tied l>e\i>ii I It will I 1 mail tl« ms ti ti nj j licjl le 
tfrt.nA X rr.;ii*« II 4 O TOI ^Ks not.'to « 22 

.3 Hindus—TIcMiti ndssn taFi-ctana rule 
«f Ifinli liw an I the English nih' if n 'im ti « 
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aie not applicable to grants and devisee by 
Such a document must be construed from a 1 
point of view and m the case of an instniraenl « ^ 
rtvos, the circumstancesunder and tlio object for n 
It was executeif When the object of a grand/atlJCJ'' 
the head of the family was to save the property ■ 
the extravagance of his son, and, to effectu'ite 
object, he and the son executeil a gift m favour of 
grandson, then bom, ami Ins brothers tliat niar 
horn nftenvaids, it was held tint the real inten i' 
wan tliat the entafe should vest at once m the 
named and that coupling his name with brotliers 
come into existence m future, did not 
gi/t one to a class which must fail r 

lemotenesc, PtsheMchumi v Asmaula, 0 A 
0 So m Ram Loll \ Knnai Lall, 12 C ItW 
magahaU v Kah 8 A I. J 4J3 P C , .l/rtiy-irnffla J 
Padmimab/iav'/u. 12 Jt SOS, Kri$hna v Alnm A 
15 B 5l3 1 he PrivT Council decision has Hiflten 

altered the Jaw laid down in Sondomtiiei/ \ 

2C 202 Kherodemmxty v Daorgnmoneti, 4 y ’ 
U’licic howevei, no s|ki lal lofoiitton isfh*cenJ>w^ , 
hection npj lies lo IImkIuh Unjamojtf \ 

OC \V N 267 In it»*7««»ie/io«<t v A«»i«id<h 
wa* nothin^' to roMiraveot eiihci e Jd or s 14 
same was the • i«e m 1 nbUtaundat v Ootigndf*, 

B 7 '1 he gift tn the ineuiberh of llie chs-i"*'*' 

niight have coninivincil the Hindu I-aw of 
liiit not tilt' nilc HIM 1,J mid II, imd hrnce " . 
did not ajiplj Ihesitm rcnisrh applies to Viiny>' ' 

V 1 rihhtivanduB I't U b >2, Ifwilia I'nii'idv /I'diii'"'" 

JSC ISS. 

The re*n!t of these aiithoniKs jx that thoi)Jl|‘* 
dunce miivj oxmt ni tin d m „r the gmal, the I ict tu»' j| 
f.tinie of tlio iiioinfN IK of n towlnch ihegriiit**' 

made, tio not txist m ilmi tiun, »dl not make 'oiJ t'^ , 
gill to the iiundnrx of the Fh>.s who (xi't then, 1 
•* i'itnnnot h( nj phctl to Mioh a nde of Hituhi I-"”. 

\'h will iM'iiiicnihcil all liM I roj nfler llicdcid'‘ ‘ . 

Iiini.eir find Ins wife lohis tIaugUter If and Jim nej !!<«■ 
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) D stirvived tbe testator but predeceased the wife 
fcldhe took a ^ested laterest, Bilaso v Vunm, 8 
L L J 577 

16. Where an interest fails by reason o£ 
any of tlio rules contained in 
Transfer to take gections 13. 14. and J5, any 
ffecl on fiilure of . . i • 

inor transfer interest created in the same 

transaction, and intended to 
lake effect after m upon failure of such prior 
interest, also fails 

S 103 1ml Sue \ct, IS to the same effect, see the 
illustrations thereto 

In the same transaction.— Tlie prior in¬ 
valid intercut mvi«t be created ii» the >onjc transaction 
as ilie ulterior 

17 The restrictions in sections 14, 15, and 
10 shall not apply to property 
Transfer in perpe* n nusferrcd for the benefit of 
puiiiic^^ * tiip public m tiie ndvaneeinent 

of religion, knowledge, com- 
mcrcp, heiUh, safety, or any other object bene- 
ficnl to iiniiKind 

VJ t. 101, Ind Soc \et 

A «ift for perpelinl nn>.<rs «>f the donor s rduI bhI 
of the tsiiils 111 purgstsrj is not nilbm the MX-tion and 
UvoW.CoIjni V \ (? r, M t2l 

18. Where tlie terms of a transfer of pro- 
j>ettr direct tint the income 
nm'u^oir" ^ ^ R*'‘^'ug from the property shall 

bo accumnlateil, such direction 
slnll be Mild, and tbe property slnll be di~pcM>d 
of as if no nccumvilntion bail l»een ilirectod 

Kxerpfn'n.—Where tbe pro}H*rtj i-. immove¬ 
able, or where accumuKtion is directed to be 
made from the dite of the transfer, tbe direction 
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shall be \alul in respect only of the mcon 
arising from the property within one yeir 
following sucli date and at ° 

year snch property and income slnll be 
of respectively as if the period . 

the accumulation has been directed to e 
had elapsed 

^ 1U4 Ind Sue Act Ins sinuhr provision* 
the iHuBtntions thereto 

19 Whcie on a tiansfer of propert). 

. interest therein is crea 

Vested iteest ^ pcrAOU With' 

spocifjing tho lime when it is to ® 
or in terms specifying that it is to t 
forthwith oi on tho happening of e 
which must happen such interest is 
unless a contrary intention appears from 
terms of tho transfer 

A tested interest is not defeated In ‘ ® 
of the transferee before ho obtains possession 
Et] laniUon—An intention that aiuotc 
Fliall not be acsted is not to bo inferred 
from a provision winroby tho enjoyment tne 
IS po-lponed or wjierchy a prior interest in 
same property is Riaen or rcseiacd to 
other person or whereby income arising 
tho proporta is directed to be nccuniiintcd 
the tinio of enjoyment arm cs ni from a p»| 
Biou that, if ft particular cienl shnU hap 
the ihteicst shall pass to another person 
(f B 10!} Till Sic Ul The PX|hnti<ii I 
-.— lilt sane Ml the illii^trali O'* 


I lio ejnfstnm wl ell i r n future inti rest 
cf>ntini.«m »•» netf r ii%tnicii li KCt htllifs 
B C 878 S/liramirtun T S i/r »" ' 


( hill 

if 
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efTect only ou ihe linppeninpj of a specified m 
certain event, or jf i specified uncertain erc’ 
shall not happen such person tiiereby acqcif* 
a contingent interest in the property Sue 
interest becomes a vested interest in the formf 
case on the happening of the event, m 
latter, when tlie happening of the event bi 
comes impossible 

TJvcaptton —Where under a transfer of 
perty, a person becomes entitled to an intere* 
therein upon attaining a particular ago an 
the transferor also gives to him absolutely t|' 
income to arise from sucli interest before ' 
reaches that age or directs the income, or* 
much thereof as may be neccssaiy, to bo appli*' 
for his benefit, such interest is not contingent 

ThnissUotlie provision of s 107, lod Sue Ad 
See the illusiiationa thereto 


The qiieeiion nhetlier i firnni creates a eontmcfi' 
interest i^ one of comtruction ilip le'ining being 
favour of conetniing a ns a vested interest 
be mentioned here that conditi ns are of two kind’ 
precedent and aubseqnent \ cnndilion precedent n 
llu hi] peniiig ornin hiipening nf a specified uncer 
tain event on winch nii estate m crested in /sr''"' 
of a person Such an estate is contingent A conh 
iKin siihsequenl le the happening or non linpi’cni'’^ 
of a s{cc]fied iinrcrtnin event, on which nn csW" 
already >e*,tel ropuea t. nn en I In tlie cn<w> cf « 
grant or beqnc-t to A and on the bapi enmg or non 
hnpivetiing of n B|ccifi«l iinccitnin event to H d'* 
con hiK n IS siihscqiient as rcganN dncslmg A's f*”*’ 
■ n t pieccilent ns leginla II n chiup 


I fiapjicn that a condition nin> I'T 

l^kcil •'1‘on as 1 tcfeilent and subsentient in resj-od*'^ 



1882 3 fnr Trassffr or PBOPFBTr Act. 01 

read ns creating an estate rnfarnurof A on llie happen- " 

ing of a epncified nncettamertnl (a contingent esUite), 
diile fiom another point of siiw it mm he interpret- 
Jg as diresting the estate sesierl in A «n tJie non- 
appening of ench event In aiich cases, the qnesiioii 
I whether the interest of A i« sesteil or contingent 
'ske the following A testator devises lim property 
D A for life, and from anti after lus decease to Ins 
Idest son if he sliouHltaxe arriied nt majont) and 
a default of Ills having sneh a son then to D A dies 
;avmg an el lest son C, a minor If the hequcst is 
onstrued as contingent, the cstala irdl not vest id 
he minor unless and until he attains majoritj , hut 
he liequcfit inaj also he regarded as seating the estate 
u linn on tiie death of his fathei and making it ilivesti- 
lie on his desih before majorii> The life estate in 
s^ouro(A the gift oser toll and the use of the 
rord ‘ from’ led tlie court to n<loj>t the latter inler- 
irelstioii Andrcic \ Andrew I Oh D 410 In 
OorDjfDn’r case 3 (‘i> R ]9 n devise by will was for 
'ight} ears to A after the testator a death, then to the 
ixecutors for pay inent ol Ins debts until the testator’s) 
on ll should nccaniplish (ho age of majority, and, 
chen Hshall come to InsageofmajoritN.thenliewasto 
•njo) the properlv for ever 11 tlietl a minor It was 
leld tint the remainder to II was seated and not con- 
;ingent, llie period of enjoyniciitonly being postponed 
iotil the age of majority The reason assigned was 
diat when the adicibs tchen nod t/ieii refer to a tiling 
which must of necessity hapjeitfas m this case the 
[leterminatioa ol the lerm denser! to the executors) 
they make no cuntingenca it was al'O held that 
when a parliculir estate upon which a remainder de 
pends may determine before (he remainder takes effect, 
the remainder is contingent, and si when it is limited 
to lake effect up'tx » cotjUngent determination of the 
preceding estate 

\noiher rule of lonstruciioii is that where a 
devise IS to V if or avhen he shall attain a particular ' 
age, an I there i' a limitation over to B, should A die 
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youngest biother, P, in fee The testntor then 
cnbetl that O’s children sliould tike in ml, and 
on “in case F should come tnto posbcssion'' oi '' 
interest limited to him, and should die leann? 's'"!; 
such issue should take in tail F ilied in the Ide 
leai iii<j a son, and then C died issueless 
the words “should come into possession” did bp 
constitute a condition precedent which, not 
happened would pieient I’s son from taking, and tus 
such son did take 

The Exception also points out a rule of oo’'" 
stniction m favour of vesting The ichclc of the m 
come should he given absolutely to the grantee, tlioojB 
it 18 11 it necessary that the whole of it sliould be spea 
on linn He should have the benefit tlie viliole of I"' 
income Hence where an esiatc is given m 
shares to several persons on their ittainiiig niijori't 
and It 18 directed that the income dimng tlieir niiuari 

ties should be applie<l for the mamtenince of all i» 

disariniini'ifefi/, the gift is contingent , but if 1“^ 
direction is to ajipl^ the income of the resi’cah'i 
sliarei of each for his own maintenance, the gut *' 
vesteil, V /’/cecA. (15)<)2) 1 Ch Ol*) 

On the other side the following consiilernlna* 
prevail — 

(Ij A gift loan unborn person m contingent nii lj‘' 
hirth , .inil n limitation to children born and to 
l)oni. when thej nlliin a pirlicular age, is, taken 1^ 
Itself eontiiigeiii, /n re Xfarvin, (JS'll) .1 Ch , l> -0^ 

(J; A hniilatlOB to a chss of j^rsmis irho Wi 

atfttin n pirtirular nge i<»coiiUng«,ut AVu-mon v 

nuw, 1(1 bini oI ' 

(3_) .\n ei| n st dc« hratioii, ns m Iliu>teU v /lucA '• 
H'lu, , him tint the dniiet* shall not fike a ' cU''* 

inlire-t until hi atliins a | irtieular age. makes ihe 
Rift conting.nt , so if the ibclirilioii is tint In »hil! 
tnkenvesticl inlerfsiaia partienhir age. 6Vanri/l f 
b’/<incW/, “ Jlir 3«. 
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(4) When the tlonee hi*, to do ^ometlun^, eg, ■*„ 
execute a secunlj, before he cin tike, tlie fiift is 
contmsent, P/iipps \ irdfiama, S Sim 44 

22. Where, on a transfer of property, an 
Transfer to m-m interest therein is creited in 
ber of a class »ho faiourof such members only 
attain a pa'ticular of a class as sball attain a 
particular age, siicli interest 
does not lest m any member of the class tvho 
has not attained that age 

1 S 108 Ind Sue Act, contains a similar prOM- 
Bion See the illustralmna thereto The illustration 
to the eection ehou a tint the exception in s 21, of 
this Act, and B 107, Ind Sue \cl, docs not appl> 

2 The question to be decido<l is wliether the nords 
of the instrument postpone the r<»tin<; of the interest or 
increK the time of actual enjoyment to the attiinmeut 
o! the pirticuLir age If the former, the section app. 
lies If tiie inter, It does not, and the estate mil be¬ 
come sested in eieh member of the class subject to 
defeazance on death before ntUininc Oiat age irw. 
hams s Clark, 4 Dc 0 & Sm 472, is an instince 
of the latter class There, .i bequest was to the testa¬ 
tor's daugliter for life, then to her husband for life, 
and then to the children of the daughter cquillj, when 
andasthe^ attaincil 21. an<l if more than one The 
Vice-Chancellor obsened "when there is no gift except 
in the direction to paj at 21, the bequest has been 
held to be contingent but there has generally been an 
endeavour to find a gift, independently of the direction 
to pay Now it appears to me, and jiartieularly with 
reference to the case of Skev a Dames, 3 Mer 33o, 
that such a gift msv be found bere " The leametl 
judge thought that the contrary interpretation would 
have rendered useless the words “ if more tlian one, 
cqmllj to be divide*! lielweeu and among them,” 
winch occurred in the will m connection to the gift 
oser to the children la Dree t Per/eef, I Coll 128, 
the liequcsl of a fund was to A for life, then the fimd 
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when he niairie^ If B has not marneil before tl 
ileitli of A, his interest faiU English law prevent 
lapsing by means of shifting and springing uses ar 
executory de\ices Our law liy refusing to recogni; 
legal estates as distinguished from equitable estat' 
rentiers this impossible 


24. Where on a transfer of property, * 
Transter to such 'n^erest therein la to accra 


of certain persons *s to 6uck of certain persons 3 
surviveat some pe shiU be surviving at som 
10 no speci e period hut the exact perio< 
la not specified the interest shall go to such f 
them aa shall be alive wlion the intenneihti^* 
or precedent interest ceases to exist unless j 
contrary intention appears from the terms o 
the transfer 


2Uustraito)i 

A transfers property to H for life, and 
his death to C and D equally to ho divnlcd 
between tli^in, or to the survivor of them C 
dies during the life of B D survives B. AtHf 
death the property passes to I) 

S 112 Ind Sue \ct containn n similar irovisi'’'’ 
Sie the ilIu<.lraliont> (t) («) anti (d) thereto 

The worils "iinlcMji n oontnn intention a[icar« 
are verj inijortanl 'Ihe section is nijriit ns in 
wouhl hippiii if none of the |cihr ns Hjiecified sli 
be nurviving irhen the | receding interest cea^c-* I 
exi«l Suppose C ami I) i., t},p ,|l,istniion H 
tertion pndeeease II Ulust (f)tOH 112 Ini 
act Hiicgextn (he answer Tin grant will nit nerf*- 
Kint^ lapse \Vhrtlier tt will gr* to llio repreienti 
tivrs of the gran lee who died Inst ot to these of all ih'" 
gninlips clejien Is on the wor Is of the iiistruiiicnt f'* 
mg the (leienniintion (f the pn ir estate ir the im" 
<f piynient <r cbstnliuln n nniirrnnill Illnit 
eh iws tbii if (he instntnient ] rot idi s fr the l•^•ne^* 
of nirvivnrohij the rt| rescntatives of the htt Mirrir r 
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Tvil) taVe Thp Englij:lj rale 19 lUnstratwl bj Brotent ■* 2 
"v lv<rti/on, 3 Madil 410 There a bequest was to A 
for Itfe, and aftorwanls to B, but if be should bo {boa 
dead, to (’ and I) m eqnal hliares, or the whole to the 
sur\Ivors of them B, C and D died in the lifetime 
of A It was belli that the gift to U and D was a 
vested interest m them as tenants m common, subject 
to be divesteil if onU one should survne the tenant for 
life The court decided u|on the terms of the will 
which It held to create vested intercsth m C and D 
So ID Damson v Foiemnn, .*> Ves 207, hmith v 11 tl« 
cock, 9 Ves 234 In these cases it was expressly lield 
that the vested interest could not be divested unless 
the preci>-e ei ent on the happening of irhich it was to 
be duested happened In \ llotrcs, .1 Ilio 

C C 00, the bequest was to A lor life vuth remainder 
toll and (J, in equal shares or in case one should die m 
the life of A then to the survivor B aixl C both died 
m the lifetime of A //e/d that the legary was vested 
and went lo tfio survivor or bis representative 'Iliis 
was also derided on the terms of the will Ihis case 
was cited in ( Madd 410, hut the judgment makes 
no mention of It The survivorship refers not to the 
death of A, but to one of the remaindermen surviving 
the other The difference between these cases and 
that contemplated m tllnst (d) is that m the latter the 
gift to 13 ami C is not expressed to be in equal shares 
so ns to make them tenants in common 

In the illustrslinn to the section, the iiileresls of C 
and I) are vested But the words of the section them¬ 
selves “ intercvV is to aeei •«< to such of certain persons 
as shall be suiviviug at some period'* show that it is 
meant maiiiJj to rover eases of contingent interests, 

•«, to cases where Ibc interest is to arise only if 
reriaifl persons or some of Iheoi are alive at the dr>se 
of a jire'-cribed j enoil, the cases of vested interest be¬ 
ing left to the operation of the wordi ‘ unless a con¬ 
trary intention appears” Where the gift is purely 
''onlingent nii<l none of tfie grantees are alire at the 
close of the period, the grant will lapse 
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In bturgesg v Pe^raon, 4 Madd 411, a bequest vsi 
to A foi life, and then to be equally divided iraoc'^i 
bis thiee children or snch of them as shall be livcS 
at her death (Tlie facts are similar to those contem 
plated m the seeUoo ) AH the three cliildren die beto 
A It was held that they took vested interests sd 

death of A the representatives of all oF tte“' 

took Ihis IS m acconlauce with illust (d) A (<) ‘ 
s 118 Ind Sue Act 


The solution of the question ordioarilv depen la oo 
the time indicated for survivoiship The reinaiD*!'^^ 
man who is alive at such lime takes absolutely I*’' 

Burvivorsbip may deteiiuiu© at the death of the test* 

tor as in fViypv v irofcoM, 4 Msdd 11, /u;vr» ' 
*ouae>i OJur 57o Seeien«o>< v f»i/l/oii, ISPet'' 5^; 
illusta (n)A(e)to8 11-Mnd Sue Act orotlbedea» 
oftbelonantforlife. osinf/eainv Haler,2K vU 
jp illust tb) to s 112, Ind Sue Act, oi at the I'"' 
of vesline at a paiticular ace ns in tnixer v risf'*'" * 
Iiuss 30'S Illnst {<0 to a 112 iloes not belonc to 
of these It simply refers to one Burv IV me the 
et uny time 

If the prior estate should determine in tJie lifetm * 

of the testator or before ihodeui 01 erales the rcsi'h 
IN the same ns if the cift has been onciiullv iramfl'' 
ate NmirceFl v & 11 Hi JJ 


here no prior interest is created the tniK I ^ 
jnj Mienl oi dwlnbutioii or the operation of thecr*"' 
'8 the ilcatli of ihi testator oi ilm dale of the ilef' 
.“ '-“ffm. lR Iteav qO(l If 1 prior.' ' 


Stfrenaon 
N fcivcn the Cunt of .listnh.umn ’ 


• operation 


<f tie 


q.H stiMii crane IS vvlieiiBuch estaii .letcrmines f f>ri' 

(•.pa " * IIW/.lH I 


Ihe jHhixI of ihviHi. n mn from the lc‘lvl f* 
dentil mid hurvivorsl.ip mi, he jued with ref. r.«'e 

tosucli perifxl asm ftjeAman 1 It, t, \ Iro"- 
Ti'i “l^'d.CIi 771, IWiitmun V ililfteti I- 

- q . nnli-ss the'testvior refers ilislmetlr t’ 
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le period of aclitol payment, see OafkeJI v 7/arman, 

L Ves p 4^7 

Unless a contrary Intention appears: 

g , the interest is rested, as in tlie eases cited above 
r the children o£ a deceased are placeil in his steid 
8 to this sec W’tUa v Ilatkell, 4 Beii 208, 7« re 
'inder’e Trust, L H I , p 0S4 

25 An interest cieatedon a transfer of 
Conditional irans property, and dependent upcn 
a condition, fails il the fnlfil- 
nent of the condition is impossible, or js for- 
ijdden bj law, or is of sucli a nature that, if 
lermiUeO, it would dcfesl the provisions of any 
au.or IS frtuclulent or imolxes or implies 
n3ur\ to the person ot properly of another, or 
:lie Court regards it as immoral or opposed to 
public policv 

lUusltattoiis 

(o) A lets a farm to B on condition that lie 
shill ualh a Imndred miles in an hour Tlie 
lease la mid 

(b) AgnesBs 600 to B on condition that 
he shall mirr) A'b daughter C, At the date of 
the transfer, C uas dead The transfer is \oid 

(c) A tiansfers Tls *>00 to B on condition 
that she shall murder C The transfer is void 

(t/) A tiansfer Tls. 500 to his niece C if she 
will deseit her husband The transfer is void 

Ss nSatuI 114 Ind Sue Act, contmi siniilir 
proM«ions Sec 2 5 ."6 Con Act, for tlie memini; 
(i{ the expres.-ioiis \i>fd here 

A condition prcceileut muM not be ualawful or 
»\n5'<»-'=-ih\v> oC y^rformsacc, otherwise the inteTpot 
which IS to arise on its fulfilment will not come into 
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existence A condition suliseqnent whict is 
or impossible <f performaoce is iftnored 
^D(1 does not defeat the estate it was intended to 

26. Where the tenna of a transfer of P' 
Fulfilmen. cf eon 

d t on preeedert fulhiled befoie a pcrson I' 
take an interest in the propf 
ty the condition shall be deemed to have be* 
fulfilled if It lias been substnntialh conip^' 
with 

llluiUationi 

(a) A tianafers Ra 5000 to H on condidj 
tint he shall marry m ilh the consent of C 1 
and E E dies It inanies nitli the consent^ 
0 and D H la deemed to )iave fulhiled l* 
condition 

(b) A tranafois Rs 5 000 to Bon condil« 
tint he shall inarrj with the consent of C j 
and E 11 marries wiihont tlie consent of C J 
and L but old uns their toinent after tlio 
riage II )n^ not fulfilled the condition 

S ll*; Iml Sue Art <(ntama (similar pni'M” 
8ce the iIlii'itrationH therel > 

Substantial compliance—W here I 
rdiii hnner la impoHBiWc ntl H at is t>« 

an p'tati lo dej cn lent on n condition prrcc lent 

27. litre on a tnnsh r of jirojH rii ^ 
c rI( 9 at In 9 interist therein mcrnitd i 

frr in o •• |er»u fuotir ()f oiiR poraoii and I 
trr'io a'lh-r'ei *ho samo irnni^it tion an "h* 
fa I irc of J r or «l>« nor (lixposition of the aaa 
f"*"on inUrtat jh mnilo in fi'oiir ^ 
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tlie prior disposition altliongli the f'lilure may ® 
not haie occurred in tlio manner contemplated 
by the transferor 

But where the intention of the parties to the 
transaction is that the ulterior disposition shall 
take effect only in the event of the prior dispo¬ 
sition failing in a particular manner the 
ulterior disposition shall not take effect unless 
the prior disposition fails in that manner 

Hhiittatton^ 

(rt) \ transfers Rs 500 to B on condition 
that he shall execute a certain lease uithm 3 
months after A s death and if he slioulJ neg 
lect to do 80 to C n dies in Vs lifetime 
The disposition in fa%our of C lakes effect 

Q)) A transfers property to liis wife hut 
in case she should die in his lifetime transfers 
to B tha* which lie had transferred to her A 
and bis wife perish together under eircum 
stances winch make it impossible to proae that 
she died before him The disposition m fa\oui 
of B does not take effect 

Ss IIG 117 Ini hue Act c^ntaiu similar provi 
sions niuat (f») tolhisBCcti n and tlie illust to fi 117 
Ind Sue \ct are base 1 on Undetwood a ITiny 4 
De G M tS. G b33 and fumisli an instance under 
tl e second paniwapb of tins section Illustration («) 
to tins section and tlie t^o lUustntions to b U6 Ind 
Sue Act, are far the first para Illust (a) to this 
section and (ii) to s 116 Ind Sue \ct is l ase I on 
ivehjn \ W nnl I Ves ‘?en 420 Doe \ Seott 3 M ' 
an I 8 300 That para and section are a partaiilar 
instance of the rule m a 26 

Illust (<i) t) 8 116 Ind Sue Act is ba«e<l ou 
i/«a<l'>iry \ Pirry IV A B 121 
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English cmntb expiess the same thing b} 
mg a c-ise under 8 il 6 Ind Snc Act, as an 
limitation and one under s 117, as on n coiidit'^'’F 
cedent Loid Brotighim (lonl Chancellor) iritli ^ 
ence to casescontemplit^ bj s UC, Ind Sue 
said in l/dcfcnmoR ▼ tietrell ii Jfj A K r 21 ^ , , 

or almost all the cases c n which the doctrine is fuun 
Tie leferable to one cunsidcrstiou which , 
inaternl to keep ju Mew Ihe constiiiitton 
the} anthoiise le ne%ei inconsistent with 
tiar} to the pi nu intention of the chuse itsCU ^ 
onlv aids 01 fuilliersihe intention bvsnpplFing 
/esi < missioi In otiici wonls i o real , 

nnde ui the lesult lor the e^eot contenipl"**^'' , 
not lini pened hut aoniethm„ etjuivslent has H 
I lace lint is sometlinu which made it imi''' ^ 
that tin result would Ic othcrvTise tlnn tin! 
winch the e\ecutor\ iimitstioo wi« made to 
Almost 'll! the cs«cs sre those of double coiitiii^*’'^'. 
the seeiiKl liein^ of n nogrtise inture eo ll'" 
first n< t hafpcninff nmomila to the Rttiie tlnUf.' *''* ^ 
both Iml Inppeneil llms y |>oqnest nier to ^ *1^ ^ 
the firnt inkers (he unborn <iii!drcn of B die .» 
tliej u loh 21 It id as s r« mhti n is a Inquest • *r 
hills children ninl llie\ do not li\e to 21 
the fin.t or afilrimtive «•< niingi iic\ not 
It follows of neccssitt tint the second or "C-Td ” 
iiiiist Iherefoie inkin„ the con lition 11 ht " 

IS III Mibsfsnec tint no clidil hIkuIiI ri neh 21 
ns s cMililnii irecedtiil it has licen Btn th *“ 
niletl’ 

Tliihssntss ec nils till Ur tl t Jnljin < r « 

Ini ‘'in' 'tl fniiiirt « f tin prior inleust acccl oi'e 
or Mi-ls the niton rinKrrst Oil < r illitstriitn iisnre " 
.\ I clieimg Ins Mih rvefintt I e<t it atl ed I ih estde’*’ 
Hu chil 1 I - 1 e Ir rii n> I if ancli < hil I si. nt I die i>n I*’’' 

il ( n ti n fli>*wifi iM n iinllrr 'f f'Ct 
riifci'ite nil I no rliil I la Im rii 1» tikis ll/'f' 
/tnorure II I-^C | «.H0 A m v It rutcowd 1 f ‘ 

< h TK) I r'’jnnrlan r II lulty ( Itnrr Ifdd ' 
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if the chihl IS stillliorn I-o»ler \ toik 3 15ro C C 
317 

A bequest IS 1(1 \ for life, cltirj^eii with icilim 
life innuitics but iii cose the aiiuuitauts nr nu> of 
them survived A l)ie estate is tn fto to the eldest sou 
of A cliarffc i with the annuities A survives the 
annuitants t)ii \ s death his eldest son takes 
althou^li the jirior ealale tenninates in a manner 
different fr ni that cTpressed the real inteotion i f the 
testator bein„' tint the eldeai son should taki, alter 
A, Key v Key 4 L)e Q MAG 7J 

\ testator "ives an annuity to A and tlie interest 
ofapirtion if tlie residue toll for life but in case 
of bis death bef ire A toC for life and on the death 
of both B an 1 C the residue traa to ov er B 
received the interest and suivivetl \ On liis death 
Jt was held that 0 took a lift estate Jleity SmUh t 
Truet.L R 1 Lq 7t> 

See tlie cases collected b^ the \ ice ChaiictUi i in 
U trren v lludJjll 4 K A J at |) COS et teq 

A bequest is to A (or life remainder to ber daughter 
B ifsheshculd survive her moUier and attains ^1, 
hut if not then to such other children of A ns nlioulcl 
he living at her deith and should attain Jl, and if 
all Mich chil ben of A should die umler 31 then over 
to 0 \ survives B no I lia I ml} one other ctiihl who 

attained 21 but vlie<! Ill her lifitmie The gift over to 
C lakes ellevi 1/ icAinnan v '•eweH 3 ilv A Jv 
202 

A bequest IS to the dau,,litcr« and joungcr sons 
of the executrix and if ihcie sliall he an eldest or onlj 
sou and 1ml <n c such daughter « r vouuger son then 
the vvliole to her or him fhen in case tlie testatrix 
has onlj one ct il I living at the lime tf herdccease 
theniver Ilie (estatnx never liadacliifd The gift 
overtakes effect l/iornyv /ones, 2 \ AD 313 

A bequest is to \ for life with remainder to lua 
issue , and if all tlio issue die then over \ <lies with 
out ever having had aD> issui Ihe gift overtakes 
effect, fontwre m V F*, o Vt. K 31B 
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riie same rule te the ulterioi interest talce'5 
applies - 

(1) where the pnor interest fails as bein" 

to law Warren a Rudltll 4 K & J 60a affirrofi 
as Hall ^ Warren 9 II f C 420 

(2) or IS void as bein„ in contravention of the r“h 
in a 14 llarmi v Ritddall 4 K A J p I>I3 > 


(3) or the pnor bequest is revoked 
1 atnaon 4 De G AI and Ci 754 Tellv 
L R 10 C I* 701, JuH V Jacahn 3 Clt D "01 


(4J or the prior »1 mee is incapaeitsted hi 
from taking Ajndhta v Rahman 10 C 4h2 " 
Angraie \ IPinj 8 11 L C 183 is on fliesamtl 
as illustration (6) A husband and wife made wpaw 
lulls In the husband e will n prrifertj wasgi'®'’ 
his aufc and in case bhc died in hi« lifetime t'^'*’, 
the children on their coming of age and '**^ 1 *^, 1 , 
the tleaii^ of tiU of diem under age to \ •'* , 

w ife 8 will (mail© under n power giren h) her dccea 
father m default of the exerrise of winch the I 
was t) go over i »certain | era us) the properiv 
tiien 11 her hualnml and in tnse of hia tleath uii 
her ti \ Tin wife hualianl an 1 the chillrcu |j* 
nshed together at sea llelJ timt A did nft " 
under either will 


A bequest la 1 > the Ustatira daiiglitcr f>r hf 
ca«e ^hl snruies her liuslianil with remain ler • j 
grindaons in lad with rcuiaimlers over T lie da ik.h'*' 

I ndiccasid her biiainnd Ihc remnuulcrs nn 
ol I)if > Sfii//*irv/ 1 I>ou},| 7'» 

\ iwqncst Is 11 \ nt 21 nnd if A dies nn Icr ni:' 
Icaung cliildicri then tr euch children nnd if ' ' 
under npo without Icnvuif; nnj children or if *11 
Icausdio iiiidtr Ifl then our A j n liccascs Re 
lestal >r hut ftficr Mitaining innjoriU nn 1 Iet*m* 
I htl In u 1 In fcifl to ill© chd Irrii nixl < vi r i* imf^'^ 
nlivi,/) <> /IrjUitf I Iq Cl Ab 213 | 10 
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28. On a tnniferof propeitj, an interest * 
tberein imy be creited to ac 
conditijul nn hip- cn\e lo att\ person \svt\\tl\e 
pcDingor ti t Condition supcmtliled tliat, iii 

event*' ” ■’P“ i spccifioil uncertain 

e\ent shall liippuii, such in¬ 
terest shall piss tn ano her person, oi that in 
case 1 specified uncertain event snail not hap 
pen such iiUeresu shall pass to another uerson 
In each case tlie dispa-sitions iro subject to the 
rules contimed in sections 10, 12, 21 22, 23, 

24. 2.'). and 2" 

1 S IIS Iuli>«c Act IV ximihr ’^te t!ie illiiv 
tratioQs thereto bav^d on 

2 must (a) —'>?■> 1 I»/J>r V jthnfm 2V W 
500 

3 Illust (d) —■> e llarritun r F>remii 5 
Ves 207 

^ StvvvjtTt a PtoTfcovi, 4 

MaiW 411 

5 Ihecoahiimis * as re^inj< the pnof 

estate an I precedent as rt^rU the ulterior estate 
The prior lUterebC is resleii mil the otlur c<)ntiRs;ent 

0 Section lO and 12.o if the comhtioii 
IS tint the pnor interest h »1 ler hIisII not ilienate it of 
that It will he ilefe iteii on an ittl^mpUil ihenatum or 
insolieucv it is void ami ma\ he ignored wilh the 
result that the ulterior interest will not “ome into 
eiisteuHj on breach of the ronilitinn 

7 Section 21.—Tli* ulterior interest is eon 
tmgent an 1 will become v esteil onlv vv hen the sps^ified 
uncertain event Inpp ns or d >es n it ha| pen as the case 
ma\ b’ See lllust (i)and (b) t> section llS Ini Sue 
Act 

8 Se ctlon 22.—If the ulterior interest is itt 
favour ol such member* of a cla<s of persons as 
shall aiiain a i articular age, it will, on the termination 


76 The TpANsrrR OF Prorrm Act [-1^^' 
riie vanie nile 1 1 thewUennr iiitere't txke' 


Then itte prior intere'l hiU 


npplie 

U) 


i'urr.H V RnciliU 4 K A J 
Umirn 9 El L C 420. 


Gib aPin"' 

«< IltiU \ 

(i) or i- \o«E •!<» bem4 m contnrentwn of Oif f' 
ui s 14 n\irr«n r l{HjltUt 4 K A J . P ’ 

(I) or the piior bequest i-. reroke<l 'j 

/fiiiHoo 4 Do G M ‘ind O 751 ' h' 

L. D IOC I* 70I.JuH\ dCh I> A'-, 

(4) or llie prnr .1 >neo 

from tnkin^ 4j»(fA«i r ftoAinan. 10 C 4 - 1 
l.ijra«\ IPinj >11 I C 1S1 ..mille-amel 
na ilUi'-trition lE>) \ Em-hind nnd «tf^ mid^ , 
Mill' In the Eui'lk'ind » wilt npnqcrti ''^'''‘^*'.*-1 
Ins wife iiut m ea«e >-he iliciE m lii« lifi'ti'”^ 
ihe children on their coming of n.:c nn'l 
the ileitli < P all »»f them nuiler n;te, lo » 
wife •> will (iinde under a I'owcr Riren Iw 
fithi r m deftidt < f ilie eti rcnc of which ihe I 
wna li> orer lolerliin I'erama) the pnjpeiE' . 

fcuentilicr hu«l>anl and in oi-e of he* denh I" 

her I. \ The wife hu-kinl ml the children 
ndioi lo^tlier at mi llfll lint A did not 
nn hr either will 

A liequc-i II to the it-litire diiit.lilcr f'f Ed^^' 
C1M 'ht BurMveH her liH'lwin E with remimler*’ 
Knnd'ons in ml wiih remain ler- on r Tin din- 
j reih n •i«t'«l her liii'lnii I The reiiiMn ler^ art ''cl' 
I'l /)vT Shiiixint 1 Douj,! 7» 

\ Wqne-i w I . \ at 21. and if \ dicn nndf*' 
Icirin.; rliiMien then to euch elnnren. anld''', 
ntidrraee wiiEiinil leiTiiij; nni chddn n or if a'* *, 
hi\i-»dio tin hr Jl then ovtr A j ntlcit a<c« ‘ 
te*l«inr, lint after atliinin.; innjoriti nn 1 In'*’ 

rhillou Till ^.dMo lEm thiUrcn nml or. r i* l«r 

atin.D'ei Frj’«in/ 1 I q Gi \l» 21' j 10 
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28. On a tnnsferot propeitj, an interest » 28. 

I therein iiiaj liecroited to ac 
condlt.o.’il criie to an\ person witlithe 

penmgoi- ii i hsp coiiditinii supcriiUled tint in 
ev"m’' ® specified uncertain 

cient aliall liippcti, sucli in¬ 
terest shall piss to ano her person, ot tint in 
case a specified uncertain o\e»t snail not hap 
pen such interes. shall pass to another uerson 
In each case the ilispa-jitions are subject to the 
rules contuned in sections 10, 12, 21, 22 23, 

24, 21, and 27 

1 S ludSii Act IS similar ^ee the ill'is- 
tratioQs thereto bd'^ed on 

2 lUu3t tal —a*-»7iyf>rv Jofuf'^n 2 V \Y 
500 

1 must (d) —5)'e /lorruwn v Fori’mjn o 
Ves 2U7 

4 lllUSC (6) -See Utngcrt v Peureoi, 4 
Madd 411 

5 Ihe c laUiiin 14 * ibar-jncHt at touvriii lh« pn ir 

e..late an I f)r«e<i<iit re .'iris the ulterior csuie 

Tlie prim mterect is veiled »nl the otlur eonim^'ent 

> 0 Section 10 and 12.-/* ir the condition 

is tint the prior interest holder shall not alienate it or 
tint It willhe dele ile.1 ouan attempted alienation or 
msoUencj it is void and ma\ he i„mnred with the 
residt tint the ulterior interest will jmt "ome into 
cxistenrt. on breach of the condition 


7 Section 21.-Tli» ultemr mteresi h ron 
tini;entanl mil bee >m» vesteil oolj when the srn.ijied 
uncertain Clent Inpp n^ord »es not liappen as ihe case 
ma\ be See Ulust (0and (fc) t> section US Ini "sue 


R Section 22.—lithe ultetwr interest « 
fynur ot such incinberB of a class of persoue'®*’ 
shall attain a particular *ge, it will, on the terminal^"” 


The IfiASsFEE OF PnorERTi \ct 


:8 

01 the prior estate, vest onlv m siicli members of the cb-s 
asJme attained that age V q a bequest is to Af rif* 
withrenninilertoB but‘should B die issueless sidi J 
the children of A ns sliall ntfain nnjoritt Su^po^e« 
dies issueless after A who left three sons C, D ami I 
none of whom hns attained nnjontv it thedenlh'^ 
« Uere ns m scctiou 22 the question will be wheihft 
the words of the instrument gire the estnte abMiliitcb 
to the cliddren of A or D dying issiiele«s. tiiepen'l 
ofpa\nicnt being postponed or nisiontr or sueli in¬ 
terest being Iinble to be divested on death befnK 
majoritj -m which case O D ami E will tnke re 
interests on the death of B—oi whether the u nl* 
make the nttninineot of tJie age n condition precni tii 
to vesting in which case the children of A will tAf 
nothing Si e the cases citetl niidcr section 22 5ur 
po«e the Inter is the correct interi relation tfll' 
instrument and one of the sons C, is n major it ll< 
deitli of B ^v,jl hut will 

others shire when the3 attun 21 ’ 

0 '^Imai phcitionofthis •>cctioniKiint quite cliir 

liie hippening oi nonlnncnmg of the unceiU” 
event which is loditenilie | nor interest, iIbo vei-tvli'^ 
subsequent interest ind hence it is thniciill to we 1 
Che words ofseclHii 2t the inurest fids unle»s 
event Ini jk ns I ef m ..r at the sin i tunc ns tl e inlrf 
meilnte nr | receilent lutcnst leists m exut nrr 
I.p,licil* IW.nl, in ,PI„ ..Jl.,,. I* 
iiniln npi In-ililn. „lie„ 

event llu nnt«lii»g event Im wniu oiJier nncertun 
(linient <r comiition C7. as to nn or is-ue / J 

M fl ‘T‘ •'^wlcss bef r, 1’ 

dun toB if ht hisattiinci inip.niv If \ dies M n 

... 


11. liiuK 1^* 7,^’ •’**“ nil'nor mien t 

isliniiKsI lo occur to stitl, ,[ c.rliiii Kr-ns ■* 

w.nL., ' imsjtHnfiisl i<crixl H 

■ uir>Ai,nti it< shall he nhve when ll a 

lolcnocti lie or, rc« hi.t infer,st <.an,. 1 , exist 
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11 S. 25.—It tlie t mditioQ I" uMHwfit), etc , n 
will be igD'rfd 1 <liseslin„ coinlni'Mi o'ld nim t 
0 [>erate as aii iimsting cnilitim IIciicl tin j n >r 
estate wiU nmam 

29. \n. ulterior disposition of llic kiiul 

coutemplateil l >3 the lust jiri 
d.tion sabTequ-fr section cinnot ttkr, 

effect unless tlic »mnlitinii m 

strictly fiilfiUed 

Illnatmttoti 

\ tfTkTisCeTa tlft *\00 tii U to Iwt to 

on Ills sttauuns lus msjontj 4trtnsirjmf; wuli 
o proMso that if U dies n minor or mirnm 
without C s ootibent tho Us VK) «}j ill in \} 
B marries when, only 17 yesis of ii} 4 (' witliont 
C s consent Tlic trsiisfi r to P l »1 < k i Ifci t 

S no Iq( 1 Sue \ct H similai Sc th illit»^ 
tratinns theieto 

A comlition sub>e pient lx in., a ilwixtiiig ■ t mlitioii 
must be stricth constnicil and ■■ni**! bo hlrntlv rnin* 
plied with to dofeai a at«icd cxiatc no I inviKiltu 
coiitiii„ent ultenoi inleiest Sot H'n/nliff v (‘riinhi/ 
,2C 740 and Uoir 2 > CJi x f07 


1 rii^r H «p04 t on 
not tffected l)> in\a 
lidily of ulterior d s 
position 


30. K tho nUnriO) iIih' 
position IS not valid, tlio nrini 

disposition III not nffei led liy 


Illustration 


A transfers a farm to 11 for lici life 

1 she do not desert her husband to 0 
titled to the farm during her life as if 
, tion had been iiisertoil 


(ind, if 

n IS (III. 

no cnndi' 


I 


S 120 Ind Sue Act is similar See tJu 
tmiions tliereto InvaliditT may bo due Id 
sibiliiv jllesalit}. contrareution of puljfic 


0 illiis 
inipoi.' 

polity 


/ - 
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The Travsfer orPROPFRTi act 




as 30 
to 32. 


remoteness ffa^ueoess etc, or iep(ignaQCj^t'> 
'ilread) given Itradleyv Poe and others 3 3 ' 


31. Subject to the provisions of sectw' 
Condition that 12 011 a transfer of prop rt' 
transf-r shall cease an interest therein may ' 
created with ‘he 

event happens or Buperiddecl tint it shall ce 
doe, not happen exist in case a Sp cine' 


uncertain eient slnll happen, or in cas‘» "i 
cified uncertain event ehall not Inppen 


llUtstrations 

{<t) A transfera « farm to II hi hi’ hfe 
a piovisn thcvl in case 13 cuts down a ccrii' 
wood the transfer shiU ceiej to have any cilff 
B cuts doivn tho wood He loses his life inte 
ee ill the faun , 

(I>) V trinsfeis a firm to B, prouded tiA 
jf B ehall not f^n to England within three ji 
after the d ite of the transfer his interest in 
firm shill cdse ft dooa not go to Engli^ 
within tlio term prescribed IIis interest in tl 
fai m ceases , 

& 121 Ind Sne Act i, snnilir Svr 

illii«tmtinjis tliercio Hill'll (d) and (r; 11 lint ac<l‘ 

are hiicd fin ItV Oichrm ^ 7 rnx{ I bim N h 

Am lawful comlili »n suliseqnonl mftv he nnmi^ 
to n Irnnsfi r 


Such 


32. In or let tint a rnnditinn tint ■* 
iiHorost nil ill innsn to d'' 
}" iinj lio vnhil, jtisnccp«‘nr 
thit the event to wliith 
relates he one which csiuld h gillv eonstitiitclh 
rondilinn of the Lrcition of nn interiist 

S' 122 'll! Sic Act IS Ktmibr lln' rnihti ® 
iniMi II It (all iin I r •« rli m 25. j[ h il »*s ii will I'C 
Uiw ris! 
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33. Where, on a trinsfer ot property, an 
Tr risfer condi therein IS created 

tioiiaioi perf.rm Subject lo a condition tint the 
ance of act no person taking it slnll perform 

“ '“‘“'n “I. "O 

spcciGed for the performance 
of the act, the condition is broken ivhen ho ren 
ders iinpoasihle, permanently or for an indefi- 
^ nite period the poiformanco of the act 

S 123, Ind Sue Act is similar See the 
illustrations thereto See also eertcon 34, Court Act 
This section gnes us an instance of the fulfilment 
of a condition subsequent the result being to divest 
an estate 


34. Where an act is to be performed bj a 
X .fa, « A person either as a condition to 
tioiwr on peMo^rm h© fulfilled before an interest 
snee of act time createdon a transfer of property 
beiBg specified enjojed by him, or as a con 

dition on the non fuirilmeiit of whicli the inter 
est IS to pass from him to another person, and a 
lime is specified for tlic performance of tlie act if 
such performance within the specified time is 
preaented by the fraud tf a person ulio would he 
directlj benefited bj not fulfillment of the cnii' 
dition, such further time shall, as against him, 
be allowed for performing the act as shall be 
requisite to make up for the dcla\ caused by 
such fraud Hut, if no time is specified for the 
performance of the act, then, if its performance 
IS h\ the fraud of a person interested in the 
non fulfilment of the condition, rendered impos¬ 
sible or ulefinilely postponed the condition 
shall, as against him lie deemed to bate been 
fulfilled 

S 12t Ind Sue Vet, is similar 
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The Transfer of Propfrt^ act 


[Act/r 


30 remoteness vft^eness etc, or lepugntticj ^ 

‘ ‘ alreaclj ^i\en liradley\ Poe an I others ^ 

31. Subject to the provisions of “ 
Condifan that 12 oji a transfer of 
transf-r shall cease an interest therein msy 

event happens or saperoddecl that it shall , 
does not happei exist in case a 

uncertain event aball happen or in ca^e a SF 
cified uncertain event shall not happen 


rilustrations 

(o) A transfers a farm to H foi his life ^ii 
a pioviso that in case B cuts down a ccr ^ 
wood the transfer shall ctiss to have anj 
B cuts down the wood He loses liis lihii' 
es in the farm , ■ , 

(b) A transfeis a faim to B pioiidod l 
jf B elnll not go to England within 
after tlie date of the transfer his 
faim shill ceas© It <1 es not to rnflU* 
vrilliin the term prescribed His iiUortst in 
faim ceases _ 

b 121 In i Snr Act i-. mniihr So y 
illiistntions there! > {d; an I to that PfcU 

arc ba«( I <n I e Dirt * rm 7 rmf I Sim N S 3 j 
Am law fill c mliti n miI sequent mnj he nnnoJ 
t > a tramf r 


32. In or hr that n cnmhtinn that in 
^ , , interest sliill loasn to 

mm'V t li-'invi»i j" bo valid it is necP^*''^ 

that the event to which n 
rcl lies be one whltli lonl I h gallv roustiInlet" 
eondilion of the «rv iti m of nn inttrisl 

‘s 122 ’ll! W An IS Himihr 71 cc-,nli " 
inii.t II It (alLnii tor M'cli n J5 it it it s*s it mil 
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33. liere, oa a tnnsfer of propertj, an 
1r «fer condi *nlerc9t thcretii is created 
loaloi perf rm subjccl to a Condition that tlio 
nice of aci no person taking it shall perform 
acerhinncl but no time is 
specified for the performance 
of the act the condition is broken when he ren 
ders impossible permanently or for an indefi 
nite periol the peiformance of the act 

S 123 In 1 '‘uc \ct 19 mtnilar See tlie 
illustrations tlierct 'tee also section 34 CoirtAit 
This section Rites U9 an instance of the fnlGlmeni 
of a condition subsequent the result l>ein,i. to ilisest 
an estate 


34. Where an act is to be performed )>) a 
T . . person either a* a condition to 

ti ai *oV pertorm 1>€ fuirdled before an interest 
snee of act i me crealcdon a transfer of property 
bengajeefed enjojed bj him or as a con 

dition on tlie non /iiirdment of nhicli the inter 


eat la to pass from him t > another person and a 
lime IS specified for tbo performance of the act if 
such performance witlini the specified time is 
prevented b} the fraud cf a person ivho irould be 
directlj benefited by not fulfillment of the con 
dilion such further timo shall as against him 
be allowed for performinR the act as shall be 


requisite to make np for the delai caused bj 
such fraud But if no time is specified for tlie 
performance of the act then it its performance 
IS h\ the fraud of a person interested in the 
non fulfilment of the condition rendered iinpos 
Mble or idcfinUely postponed the condition 
shall as against him be deemed to have been 
fulfilled 


^ 1**! Ind *>00 tft I", similar 


33 3*4 
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*• legacy is given to A with % coodilioii lb 

she lives in any other but a I.oly place fof i 
tinn three months it would be forfeited Aisrenic 
from the tesfitors liouse by his hens withtl? 
of the police and resides for more than three n « 
with her mother Ihere is no forfeiture Tmcoi 
' Krishna, 20 C I*; 

Ignoiance of oi inabtlitt to perform tliecouiii 
IS no excuse Asllfij v Carl of Lsser, I U 
M 390 Hodges Ugaei/ L H 16 i-q 92 
Cleetion 

3S. W here a person professes to tns'l 

Eie lion when propert,\ whicli Ijo his no 

* sari to transfer, and as pirt of 

^ f., , same transaction, confers a' 

oenetit on the ouiiei of the pioperh, 
owner must elect either to confirm such tnnsfi 
^”>m jt, and, in the htler case 1 
sJnii relinquish the benefit so toiiferred aj 
mo benefit so rolinquishod shill re\ert to 
tianaferor or lus icprosciititno as if it Ind ac 
been disposed of 

subject ii(,\crthclcs8 

transfer is #,Mtuiloiis, and tL( 
u7firf t'Jtctioii, tiled or olliff 

n ISO b. como incip ible of nnkmg a fresJi Iran’- 

conS™;;„“" ■>"’ ■n.n.fcri.W 

■"’I'lnf! sootl lotlicili" 
JraCrr ,‘,'■■"'’'‘1“ "iiinimt of nini' nl ll' 
lirojicn, ittrmjilcj la l,o irn„Bforrc<l lo l.iiii 

illusttnli m 

Dni/«*' n S”HiiipMr IS the property of C 

Vdl nro ' A. by nr. instnimint cf 

. J cvBiH (n transfer it to 11, gi>ing by 
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ame instrument Us 1 000 to C C elects to 
■etTin the fTrin lie forfeits the ^,ift of 
le 1000 

In the same case A flies hefore the election 
representative must out of the lla 1 000 
say Rs 800 to B 

The rule m the first paragraph of this sec 
;ion applies whetlier the transferoi docs or does 
lot believe that which ho professes to transfer 
-0 be his ovv n 

A person taking no benefit directly undei a 
, ransacticn but deriving j, benefit under it 
indirectlv need not elect 

' A person who in lua one capacity takes a 
benefit under the transaction may in another 
■dissent therefrom 

Fxeeption to Oiclatt preceding fo triule$ — 
Where a particular benefit is expressed to be 
conferred on the ovviicr of the property winch 
the transferor professes to transfer and such 
benefit is expressed to be in lieu of that pro 
perty if such owner claim the property he must 
relinquish the particular benefit but 1 e is not 
bound to relinquish anv other benefit conferred 
upon him by the same transaction 

\cceptance of the benefit by the person on 
whom It IS conferred constitutes an election 
bv him to confinn the transfer if he is aware 
of his dulv to elect and of those circumstances 
which would iiiduciice the jiid^ni®nt of » reason 
alilo mtn in making an election r if he w-nes 
enquiry into the circum^tanies ^ 

Such knowledge or waiver sliall in ' 
absence of evidence to the contrary, be ^ 
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35. if the person on whom, the benefit has 
conferred has enjoyed It for two jears 
doing any act to express dissent 

Sucli knowledge or winermaj be 
from anj act of his which renders it impossibb 
to phce the persona interested m the pioperty 
professed to be transferred in the same conditio” 
as if such act had not lieen done 
Illifitralton 

A transfers to R an estate to mIjicIi C isO” 
titled and as part of the same transaction 
C a coal mine C takes iiossession of the 
and exhausts it He has tlierebj confirmed the 
tnnsfer of the Cblato to R 

If he does not, irithm one year after the daW 
of tho transfer signify to the transferor or h' 
representatives his intention to confirm oft 
dissent from t!»e transfer the transferor nr 
repro8ent.atue8 may upon tlie expiration cf 
period, lequiro him to make Ins election, anJ 
if lio does not cnmpiv with stieh rcquiRibOfi 
within n rcasonahln time after ho Ins reccirr^ 
he shall be deemed to haio elccteil to confiri’* 
the transfer 


In case of disability iho cIcLtioii Blnil 
postponed until the disability enses or until 
the olcetion is male by anno lomiutentou 
flionty 


Ss n7iol7,,In«l Sic 4\fi enntain tlie w! I'’ 
cf llehi [rmisim* See tli dlnstrat ms I tlr'"* 


Hie pn vi«i n^ ire «« 
lAinh n f r dliiHinti 
Ri» In trilN MinyolliB 
/itjminnir r I enWi 


r\ char an I lie I 
u Tl I d K-trin 

' r liitifl thll I* 

An*f« 11/ /1 2 
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See also Tnhhoranda* \ 1 orfce Smith oo n jir 

Tlicjr Lordsliips of ibe Privr Council J»a\e *f,a. ■ 35, 

person cannot repudiate iLe obliRalions of an in 
ment and claim the benefit of it Forbes v Ameeroonit, 

•90 10 il I A p 3oC, 1/alfcim £<iff a Sreekxshcn Ig 
MI \ , p lb6 Ibe doctrine does not nppla to 
Cronn Grant- Canuirija Forrester 2 1 it W 334 

There is n itbing more nndnubtetl in the law than 
that to make a case of election the iiilentioii must 
appear certainlj an<l ckarK, both as to the piopertj 
assumed to be di-po'ed of and as to the implied condu 
tion to be fulfilleil \ jiersou is not without stron^r 
imlioations of such an intent to lie understood to h^ 
dealing with 11 bat doo. not beloiiA to him 4s /oi 
his supposing himself to haae rights uliichbebad 
not unless that appeals plaml> u|>ou the face of th« 
will it would lie mo-i dangen IIS t > be guided by anj 
conjecture that maa lie raised t< iliiseffoci or to let u\ 
extrinsic eaidcncc in pr< of of u If I was to leceiatj 
eaiJence of the testator K fanca it woubl introduce^ 
aerj rfe«icrate ru/c ofpropeirj m rAis court ITiesij 
were llie words of U rtl Tliurlow m a case (btratton t 
Ilerh I \c'« ^oj) whore nevertheles® he stated that 
he had no douht of the answer nlucli the testatof^ 
arould haae given if the question had been put to liim 
as to his intention I do not b wever feel that I aii) 
here called upon to letemiine whetl er or ii t eaidenc^ 

Wc hers ihc will IS ndmissible iii ex|lanaii)n of thb 
testators meaning fir tie puipose of rai-ing a cast; 
of election There is some di-crepancj among th^ 
cases one < r two of them not being rect mdeablewitlj 
the others (rlmaa add with the established pnnci. 

I les of the law Hut referring to tho-e others -mil 
to the observations of Loid Keuvon m trifrnr v 

f mmot (2 llro C C 207) and of I,onl I him m Dm.ee 
V Deiuson (b ' cs 3S'j) lolev / laf •'omrr* 0 \t9 
300) m this Court and m J>oev ( hiehrstcr Dow C'’) 

III the Hou-'C of Lonl- I entertain the slronge-t opinioii 
lliat the rules of law an agam-t ita admi-sibilit\ ' 

Per 1,1 nl llrougliam, C,in fhimmer s Piteher^ 
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if the person on whom the benefit . | 
con fen ed has enjoyed It for two years 
doing any net to express dissent ^ 

Such knowledge or waiver maj be 
from anj act of lus which renders it iinposs*^^ 
to place the persons interested m the 
professed to be transferred m the same concii 
as if such act had not been done 


Illuthatton 

A transfers to B an estate to which 0 is 
titled and as part of the same transaction f* 

C a coal mine C lakes possession of the 
and exhausts it Ho has tlioreby confirmei 
tiansfer of the estate to B 

If he does not within one year after the 
of the transfer signify to the transferor 
representatives his intention lo confirm 
dissent from the transfer tbo transferor 
representatives may upon tlio expiration of , 
period lequiro him to make Ins election ’t" 
if lie does not complv with snrh rcqiu*di ^ 
vMtlitn a reasoinblo tune after lie Ins rceeir^ 
he shall be ileemiHl to liavo elected to ronCe 
the transfer 


In case f disaliility the ckction slnb k 
postponed until the disability enses or 
the olcv-lioii j« male by sinie toin|H tent 8'^ 
ihorily 

Si It 7 lo iT" fill ronta n lie wl ' 


fl f*' 


< f fl esc { mvi«i iM Sep il jg ntrati ns 
Motions 

n p j n V IS* MS *irp \»rv ilcnr nil 1 I e 1 v r\ h" 
pxjhint n I r ill islnti II n< clxirm 
Jill It wills Vin^i7ffi r f/iie/o'/fj* II b 
/ti;i7i i<ir V loiAafi 2' 'f I 
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See also Tribhoraiithit ^ 'iorke irnuth on n ii/i 
*llicir LonKlii}>H of the I'rivx Council hive he* * ' 

perKm cniinot repiulnto the •’f n'* , 

inent nnil chiin tlie hentfit of it PorbeK \ Atnferuoml 
•«a, lOJI 1 A l> 350, Uiif/mn/^If A Sreeht»hcn, 12 
MI A, p IhG 'Iho doclrino tloct* lint npplv to 
Cmi\u Gnnt" (unmn^ix Fortfutfr 2 T A W 334 

' Hiore IS iiothiii;* more luiilnulited in the I'm thnii 
tint to make n rase tf eliclnii tin inuiilioii must 
H] I car certainly and cUnrh, both a« to the po|crty 
osRiiineO to lie <Ii'|K)seil of uiul an to the im] lied londi* 
lion to t>c fulfilled \ ] ersoii is not nitlidul Btn n^ 
jii'licatinns of Riich nti intent to lie uiuUrslood to be 
dcnliiig with ttlnt <h (.M not bshni^ to hnii \k Ioi 
las Ri}piiui^ laniHcU to ln\t ii^hlH nhiihlicind 
not unUsH tint apt raiM plainly iipn tin faci of the 
will It would Ik most d inmn HR I > be j.Hnhd by nil} 
tonjcrtiire thnl liny IciiiRsd to tins efli c i or to litin 
t xtriniic iviilcnu in 11< * f of n 111 n m to lect ivt 
eMclciHi of tlu ttMitor R faiira it wonld mtroduec a 
airj dcRj I rail niU < f propeiij III this court' Thtsi 
were the nordu of I/ird IJmrhnv iii n case (blrallon » 
fleth, I \iR 285) where neaerthelcRR lu stnltil that 
hi ha<I no thmht of the anRwir winch ihi testator 
would haae ^ivrn if the question had bien pul to him 
ns to Ins inlention 1 do not howeair ful that I am 
here nllril upon to drtrnnior niMthcror not eiidenro 
dr hori» iln will is ndniixsible in ii|1ainunii of tin 
testators mranin„ for the iiirisiM. of rnisiiifi a i ist 
of election 'llici-i ih wiine iliscri|>auc} among the 
oa>K-s, one or two of tin in not being ricoiuiUabk with 
the others i r I may add, with fin fRlibljt.hril irmci- 
jlcHotthelaw lint nfemng to tlio-i others and 
to the ohscnations of l»id Kenyon in Ininir a 
h mmot Uro C C 297), and of I-onl I Ih n m I)n te 
V nrni»oit (t. Nos 3B'',) /'ofei /.rdSmrr* C\«a 
309) in this Court and in Dof\ ( hieherirr (I How 05) 

111 the House of I,imls, ] inUrtniii the stn ngrst o] niton 
that the nihs of law arx sMin-t its admissibility" 

I’cr l/iri1 llrougham, I,. C , in Jfmnmrr i i’lfebrr 


84 The Tpansfer Of rnoPERTY ^cT 

s. as. if tho perBon on whom the benefit 

conferied has enjoyed It for two years wi 
doing any act to express dissent 

Sucli knowledge or ivnivermaj be 
from an} act of his whicli renders it 
to place the persons interested in the P>'°P 
professed to be transferred in tlie same com' 
as if such act had not lieen done 
Illustralton 

A transfers to B an estate to n Inch C is ' 

titled and as part of tlie same transaction g 
C a coal mine C takes possession of the ^ 
and oxliausts it lie has thereby confirm^ 
tiansfer of the estate to B 

If he does not, within one year after the 
of tho transfer, signify to the transferor of 
Tepresentativcs his intention to cnnfifi'^ 
dissent from tlio transfer, tlio transferor or 
represcntatiies may upon tlie expiration of 
period, leciuiro him to make his election, “J 
if ho does not complv with such rcq«i*'‘ 
within a roasoiialilo time after ho In** reef'' 
ho shall bo deemed to liaio elected to 
the transfer 

In case of disabilit}, the olcLtioii shal^ 
postponed until tho diKabilitj ciascs or *“ 
tho ole* tioii is ma (o b\ Roino lomptcnt' 
tliorit} 

S'* 1117 to I77, Ind Sue Ad contain de 'd 
< f tlie*i proMsioiw ‘.et tbi j|I(i.5tratnrH *' 

Rt ciions j ^ j 

'Ilic prmisions ftn \cr\ ch tr nn 1 no<<l icr) h 
cxjhnnlnn «r ilUwtnUvu Ilir docUm ft !*'<■• 
IIh,Iu w,!U V,nj,U,» T lltuehoUf I* b I 
T V-nknta kr„h..n./,i 2*. M.p ^ 
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See also Trtbhoraiidas \ 1 orfce Smif/j oo r oip 

Tlicjr Lonlsbip-. of ibe Privr Cooncil lja>e hfj 
person cannot repudiate tlie obli^pilions of an ii 
mcDt and claim the benefit of it Forbes v Ameeroonta 
«a, lOil I A p 3dG, Vn^/iun Lalf \ Sr«^t»hc« 
il I \ , p IbG The doctrine does not npplv tO 
Crown Grants Cnniuiij \ Forrester 2 J i \\ 334 

‘ There is nothing more undoubted in the law than 
tint to make a case of election the mtcntion must 
appear certainly an I clearli, both as to the proj ertv 
assumetl to be dnwsed of and as to the implied condi¬ 
tion to be fulfilled Ajersonis not uuhout string 
inlications of such an intent to lie understood to be 
dealing with what does uot belong to Imn Vs fo*" 
his supposing lunitclf t« ha\e rights which he had 
not unless that aj peais plainij ujon the face of the 
will It would be most dangerous to be guided by anj 
conjecture Uiat ma\ be raided to ihiseffect or to let lO 
extrinsic evidence in pnof of ii U1 was to iccetre 
evidence of the tc«ialor s fanc\ it would inircxluce ft 
very de«i eraie rule of propeiij m this court Tlie«e 
were the words of Lord Thiirlow m a case (btrattoii v 
lierh I \cs 28j) where nevertheless he stated that 
he had no douht of the answer winch tlie testator 
would have gisen if the question bad been put to him 
-as to his intenti n 1 do not liowever feel that 1 am 
here called upon to determine whether or not evidence 
<fc Aora the vTiil IS aifmissible iii eiplanatnn of the 
testators meaning for the pur|>ose of raising n iase 
of election There is some discrepancj among tl e 
cases one 1 r two of them not being reci niileable with 
the others or I mav add with the established princi 
lies of the law Hut referring to those oilier® and 
to the observations of I/>id Keuvon in Andreic 
Fmmot (2 Bro (' C 297) and of I^inl Uden in f^ruce 
V Dcniioii (G V cs 385) JoIe\ I vnl Somers 0 V es 
309) in this Court andin Dost Chuhester (I Bow 
in the House of I^rd® I entertain the stn ngesi oj i 
tliat the rules of law an against its adiiii»si 
I'cr l^nl Brougham I C,in 7)unirner v f 



84 The Toansfeb OF PBOiEnTY Act 

s 36. if the person on whom the heneSt 

conferred has enjoyed it for two years ^ 
doing any act to express dissent 1 

Such knowledge or « aiver ma} b® ^ 
from anj act of Lis which renders it jf 

to place the persons interested in the P' P ^ 
professed to be transferred in the same con 
as if such act had not l>een done 


Illustiatton 

A transfers to R an estate to which 
titled and as part of the same transaction P 
C a coal mine C takes possession of the 
and exhausts it lie has therehj confirm 
tianafer of tlie estate to B . 

If he does not within one year after 11® ^ 
of the transfer signify to the transferor 
representatives hia intention to confirm 
dissent from the transfer the tran*reror o 
representatives may upon the expiration o 
period, lequtre him to make his election 
if he does not complv with siieli reqm*'^^ 

witliin a rrasoiiahlo time after ho has rcce' 

lie shall lie deemed to liaie elected to con 
the transfer ^ 

In case >£ diHabihtj the election 
postponed until the dmaliililj ciases <*r « 
tlio clcclioii in raa le l>j some toiniH ten! 
thority 

!( 7 lo l7* fill Sue Art toniain *1® 
cf tliesi irruKt nm ||„ ms « “ 


scciion*! 

Hic rri' 
< X( hnntinii 
Ilitwlii trdl' 


tioits lin ver\ «Inr nn I iiec'l 
or illusiriti n I lie its inn 
yitnjilltt V / 

V \rtJinti Kriiltn/ii 2' 



“ There is nothing more imdoubted in the law than 
hat to make a case of election the nttniiun must 

,ppeir cerumlj »n.l clfirh, l«*l. ». P, ll e i 

isumnl to bo ili'l'O'f' “• '"»* •' "'t mibeclraij.- 

liontobe lolf'lli"! '!'!■'«>» « "■> “> 

.n.bcatioOT o( .och p. U 

<iei\nic witli \\batcl<»c-H »ul WloiiK P' biiit VjT 

ta P; l.a>. ,.^1,1. ..1.,. 1, Ip I jd 

not imleaa that oppfaia plainlj o|«)n lla to of the 

mil It would be mo^t‘lan(terouslol»t nnole 

eonjeeture Utat mat be ramd 1" ' 

extrinsic eMtlcucc in prix.fol ii H 1 
e?idenieol tbe lislap.telanct .1 would 111 
ter, deeftiau ruU .,1 ptopei.) » 
were the word, of lu'Pl lU.irb.w o 0 rap (H 

here calleil upo’> ‘ ' ";T , 

<fe hors ihe will i‘‘ »«lmiHKilile m i xpl in m m ot I 
esfatoi's meaniuet lor the 1"^;- ^ 

O, eleeri... -n-r w'.d, 

dre';;s;vin™iu«..i.^.ll.bl,.l,.d.. 

olesofthelaw Unt nfirnni: to thoN Hrul 

trt ilrf. nhaerialKHs of l>inl Kijijoii in A/ilnii V 
Fmmortullro f f 2971. and of l/ud I.M. u lo fJn.ee 

T neuirou (0 ' e’ SRI) Mr > Md h 7 ' >■ 

3091 in line Court and in Dor r < l„rl,.lrr(t How 6 .) 
in the House of l.otiKI eiiHitsiii On Mn iij^. sioj nlon 
tliat the rules of Jaw an agaiiM its ii.|jii(»sih.lily, 
Per Ix^nlllroughatn, I- C. in Ihanmfr v 
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SB. if the peiBon on whom the benefit 

conferred baa enjoyed It for t^^o years ^ 
doing any act to e^presa dissent 

Such knowledge or waiver maj he 
from anj act of his which renders it ‘"’P .fti 
to place the persons interested m the prop ^ 
professed to be transferred in flie same cnn 
as if such act had not been done 


Illuiti-ation 

A transfers to B an estate to which C 
titled and as part of the same tiaiisaction p ^ 
C a coal mine C takes possession of the 
and exhausts it lie has therebj confin’’® 
tiansfer of the estate to B 

If he does not, wilhm one year after the 
of the transfer signify to tho transferor or 
representatives his intention to confirm ^ 
dissent from the transfer the traimfcro*' f 
represeiitatnes may upon the expiration ci 
period, letiuiro him to make his election 
if lie does not compK xvith sueh rcfini*' 

williin a reasonable tune after he has recc 

ho shall ho deemed to liaio elected to ennu 
tlio transfer 


1 shill I 


In cast )f diHabihty tho election 
postponed until tho diRilMlil) ciases or 
the elec tioii »h lua lo \ j nomo coinj« tciit a 
fhority 

Ss l(i7 lo IT" fill Sue- \rt contain tie 'd 
of llicsc t rrn l•lf>Ils Votl< dlisiratnns n 

wetiniiH 

ilie f nMKiiiisKri trr\ <Itar nn I nec I in’' ‘ 
rxjtimiinn <r ilbistnli n Tic «t k IniK’ nij' *,j 
Unii, will* Vinji/fi* » rnirJnllit It H l\ 
Iiijm,„,ry t 2' . T 





1882] Tnr Transffr oi Propto-rj 


87 


to <lispose of more than he liia, and unless , , 

out that the woids ii«ed bj him anmislnkeablj ^ ** ' 

A’fi interest also no esse of election can nrise^”^®^ 
Vamuhitv Morarjt 15 B 4t3 

The gift to B must l>e valid If it is soul e<j for 
remoteness \ will not be pat to liis election ITi/fa* 
ton V King Ij R 8 Eq 163 

(m) that the two transfers are parts of the tame 
trans teflon 

If these conditions are satisfied, A fns to elect t e 
to decide whether he will keep Ins own properlv or 
’take the benefit under the instniment \fter the lips^ 
of a year from the date of the instrument he mat be 
if he has not slreadv elected cslleil upon to do so and 
his omission to comply wiih the requisition is tnnta 
mount to confirming the transfer 

rieetion to take under the losiniment need not he 
express but nisy be imp1ie<l from acceptance of the 
giR with full knonleilge or after hatirg waiteil in 
<i<tiry iflfo ctrctirMiance* trhich troi/M fiire ff/rvci 
him knonledge The thipl and fourth jnngraphs of 
the exception indicate when such knowledge o* waiter 
mat he presumed or inferred 

Refusnl to confirm tho tniisfer docs not depnte 
jJie decree of A s pri^vrtj of the benefit Ho is en. 
title 1 to coinj enssticin from 0 or Ins estate where (i) 
the transfer t\ns for a consideration or (n) tlie trans 
fererhas before tiie elecli n died or otherwise lieconie 
incajableof making a fresh transfer Ou refusal 
V must "ire up the benefit jriten to him bt the 
will in lieu < f the transfer of his property but not any 
< tlier licnefit c nferred on him , but if A is the heir 
or legal reprcsentatire of the lestaUrs ent llecl to his 
estate he has mils In compensate B and mav keep the 
rest see note to flif/oii v Porker, 1 Sm j 441 

A bequeaths Ins properts to bis daughter I) 
fir life With remainder to her children id socli pro. 
jiorlnns anil Bubject to such resincliODP, etc as she 
8lii 



86 TnE TrawFer or pRopEnn Act. 

35 2 ilj A. » PP 274, 27» Theie, certain swli* 
ljelou'-’'P Im^band testator were transferrw 

^ >iim m ‘be joint names of himself an'l 1*' 
.ule After the execution of the will he 
cliasecl certain othet siocI.a and liad tliem trao- 
lerred in the joint names of himself and liis wife 
iJie will ijaae a life estate to tlie wife in landed r'^ 
perh and in these funds, with pifta o^e^ Br Enjl '' 
la« the wife look an absolute interest in the sH''’'* 
13 sunivorship , and the question w is nliether ll* 
tnnsfer in the joint names liad a trust impressed cn 1' 
ns ORainst the wife. »«. wheiher the ImsMid ff 
n'aiitcd flictn iia liis own when cli'posmR of tlicin h' 
will tlie uonl "the rule III ilie hrst panRnph ^ 
ue his own po beiond the Ln^lisli Law and renlf 

eudence as to the state of the Rnnfor « belief wl 

iiindmissiliJt B„t caidence will he ndnussihic 
show that what the ^nni'ra proj erit di«|oseil f* 
neloiiged 111 fact not to him but to the person pul 
his election 

Ifi inisi! a ease of election the following I"””’ 
must be made out — 




86 The of Pi’OPERn x\ct 

P Mv PP 274. 27) Theie certaia s' 

Iraibind testator were trans > 
,^iiim in ‘lie joint names of himself an 
«vife After the execution of the '^*11 
cha'sctl certain other stocks and had them t 
fened in the joint names of himself and his 

'Ihe will ga\e a life estate to the wife in land?' 

jprtj and in these funds witli gifts mer C' 
law. the wife took an absolute interest m (he f 
hj sur\norship , and the question was whitiiei 
tiansfer in the joint names liad n trust nnpre«sfa i 
as against the aaife. »e, wheiher the liu'laa 
garded them as Ills own when disposing of >hei 
will Tlicwonl ‘the rule in the hrst pangrap' 
be his own go beiond tlie Eivlish Law an I n 
eiidence as to the state of the grantor’s belief ^ 
iiindinissihle Itut evidence will l>e adnii«'i'n 
show that aihat the graiitf rs proportr di»io«c 
belonged in fact not to luin hut to the person P" 
hiH plercton 

lo I use a case of election the following I 
must lie ina'Ie out — 

(i) Hint (’ has toll Utf giacn something "hit 
longs to hin to a I erson A If the gift m fi'nn^ 
Is void c > 7 , foi rLiiiotenexH. A will not he i »t ' 
clertinii hiirlon ^ Acirhun/ 1 {_'li D 24 A ^ '** 
r/i_;h/, d ( h n 271 So if t'lias not traiisf* rre 
of Ins own I n I crl> lo \ or It is Irnnsh rrnl Him' 
11 ri\ in which lie lias no mK rest In \, A ii n * I 
hisoliCtioii ( )o«hie V l/uri i« I \ cs 'iOl lff^‘ 
1 U/t.iiimf/. Dr A War , 71 ,. m> if iht gdl' 
iliri nil III A or IS lo A as ri j n hcnlmg ‘ r f’• 
lx 111 lit < f mil (her. llu re is no < n^e of pterin ti 

(ii) IliiH'JiBsnUiguui \V 1 roi rrl\ t >«aiiir' 

jrrM 11. n If Cntitl \ nru<o-uiTiiirs rf ihi J n 
giiiiiliill oml the gnnt IS I r the irfi >f "f ll'** 
ixiti Vw)IMH*pntli liisthtti 11, / it-iriioM ' ‘ 
f‘i o* 2 gl!.nv ll 7 ./.iMim/v f'f ir/. 10 f ->1 . < •' 
^ ihut.,> / Ti I t. (), r.ii Till ' 
1 1, .011,1 Ti .11 I wi»pp IS Ilinl n jxr-ml “C- 
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o dispose of more than he his amf unless , umthu •. 
lutthat the w< ids n«e<l by lum nnmistiUolilj 
Vs mleresl a1«i no c-i«e of election cnn nnxp 
‘/amuh'ii T J/orar;i, 15 B 413 

The cift to B must be calul If it is void, e <7 . for 
emoteness, V will not be pwl to Ins election U 

OUT Kinj, I, n 8 Eq 165 

(ill) that the two transfers ore parts of tl.e » mi'' 
'ranttetton 

If the«e conditions are satisficil. A 1ms to fU I i 
to decide whether he will keep lim own '''V ‘i 

take the benefit under the instrument Vfi] r ilm lui«» 

of a year from the date of the instrument h« mm I" 

ilhehssnotalrescU elected callod upon to ili. 1.1. Hint 
ins omission to compl> ''•'b *1" rc.iiii»ili< n ii IhhIi 
mount to confirming the transfer 

tied ion to InVe uodor tl,e mnltni.i. ill .. I In 

cipren blit liny b« implidl Innii mt.l.lini" I . 

'sill ttitll loll kfiovildlse or Moi liwiiilt 

qiiiry into urcom.tanoe. wbiclt iiiiul'l 1'"^ ^ 

fi.m knoirle.lse The tliinl *' ,i, 

tlie eiofption inilicnte "lien n'li-b kiiiiivlnlki 'i wiiliil 
inaj be presumed or inferred 
' Befusalto confirm the •■'’‘’'“J'.'‘‘t’'In" 

I the decree of A’s property 'd Ih-'«. it 11' is . 

. tided to compensati.m from C or bi* wh >) 

• the transfer was for a cnnsidirntmn or (u) tin 

- ferer has, before tne clecinm diedorotm nusn mi'-m 
^ incapable of making n rms<r ii 

'A must "ive up the bewllt gtseii ti> liiiu h\ Hn' 

I will m hen of the transfer of bn proprrl^y 1ml m t iiy 
; other benefit conferred on bun . ^ ».i. 

or Wal rerrescnl-aure of tin le-tat'n. enl tl. d lo J'• 
d estate', be lias onh to co.n,^nKatr It and m ly keep 
vest ;ee note to Ihlho r Parker. 1 Sm . | 4^' 

\ A licouealbs bis propertv V. lus d, 

fir life with remainder to her cliildr. n m i- 
K portions auUibject to ►neb re^lnclmos. 



80 The Tbawhhh Peopeeti , 

. 2 lly ‘ PP 

belou'^'*' ***® teRfatr* 

i^uim m the joint mnies r' 

<Tife After the execution of 
clia«cd certain othei stocks ii 
ferred m the joint names of liii 
The will gave a life estate to the ' 
pertj and m these funds, nith gift-. 

Ian, the wife took nn ibwhite mien 
by sun n orship , and the question v 
tiniiRfer in the joint names had n trust u 
as against the wife te. wlieilier tin 
garded them «s his own when di'posing 
"til T lie wonl "the rule m the first p 
be Ins tiwn’ po bejond the English La« 
e\idence as to the state of the grantor'r> heh 
inadmissible But eaidence mil he 9chni« 
alinu that what the grnnlirs properti ih'l 
belonged m fact not i»liiin but to the person 1 
his elertinii 

Ionise a case of election the followinS 1' 
must be made out — 

(i) 'llint(*h,as ...ueii Koniething’ 

lon..,s to hin to a |H iMiii, \ If thepifl m 

IS Tonl e <7, foi rimotfiiesn a\ mil not he 1”^ ’ 
elcrtion, yiiofen \ \ftrhtnti 1 Ch D 2J2./h—' 
rUyht,:i{'h D 271 S.I tf (’has not iran-f.rre-l 
of his own I mjcrtx to A. or has tiniisfi rreil sniue 
l^rn 111 wliirli lie Ins no mtcicat to A. A is ii"t |" 
his ehclinii. fhoir/jtr \ Uionii/ I Vps .'•Cl If’/'” 
X \l Ihiiinrll, J Dr »V \\n, ..'jj, t.r> if the gift •' 
dinctlx to A. or i, u, A a-tcpn Kcnlmg ir f ^ 
lx lit fit of nnoiher, lh«re isikm nsp of pIitIk n 

(ii) '1 h It {• liaHnlrsipixtii A*h i rui« rli toBain' ' 

IprH.>n,n If n ninl A nil* KMiwiii rs < f the t ^ I 
giMiiioIl iiinUhe grant IS of tlie tint 

I citl, A XXill Ih* jxiit ti> Ills < h (li III, / ttriinorM x r 
»■ -;••. ffi II. nx, 117. /Vi lUr; r f'/.ir/. JO L .1 . < '* 
V.llrr V 11 D .1^ (tj, 'Uip II 

I lisiiiiq li >11, h wt xrr is thnl n iH'l*on il > 0 * not la 
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TY Act 

) dispose of more than he his ami unless , ? s 

at that the words n«ed hv him tmmisftkeiblj ® 

.’e interest also nn case of election cm arise^”^^*^ 
famiifin V 1/orarji 15 B 413 
The gift to B must be valid If it is void e q for 
emoteness V will not be pot to his election Willas 
m V f^ing L R 8 Eq 1C3 

(in) that the two transfers are pirts tf the tame 
rons lelton 

If these conditions are sitisfied A has to elect i e 
0 decide whether he will keep ins own properti or 
ake the benefit nn ler the instrument \rter the lir«e 
if a jear from the date of the instrument lie ma\ he 
f he his not alreadv electeil cilleil upon to do so and 
118 nmissinn to comply mih the requisition is tmti 
nount to confirming the transfer 

Election to take under the insinnuent need not he 
Impress but liny he imphe<l Inin acceplmce cf the 
?ift with full knowledge or after hiving uiivci m 
jnirj into circunistmcea which would Iiive given 
nm knowledge The thinl md fourth j irvraplis <f 
he exception indicite when such knowledfso > wilier 
im\ be presumeil or inferred 

Refusal to confirm the tnnsfer does nut deprive 
iio decree of Y e propertj of (he lienefit Ho is en 
lille 1 to c >m| ensiti n> from or Ins estiti where (i) 
the trinsfer w IS for a cnnoidervti >n or (u) tlie trms 

ferer has before tiie eleclK n «lie<l» r< therwisc hen im 

incijihleof miking i fre<li tmisfer On refii-al 
\ must gire up the heurfil given to him hv the 
will in hen of the transfer of Ins properly but not nny 
< ther benefit conferred on him hut if A is the heir 
or legal lepresentalive of the testati rs enl lied to his 
estate he has onlv to compensite B and maj keep the 
vest see note to /liffcn v Parker, I Sm , p 441 ^ 

A bequeaths lus propettv to his daughter / 
f ir 1 fo With Tcmaiii<lcr to her children in such pr 
jKirtimis an I subject to such rcslriclioos, etc, assh 
Slit 
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B W0ul 1 fulioc such ippointmeDt ll 

36 pqy.*' among them B imke^ an inTili I apP^* 
?ut bv fleet! bt trliieh she grants Vs eslal® * 
her own properte to her cluldren for life wilfi 
mamder ta |}ieir children to fee The children m* 
elect between the absolute interest in theirgrat 
fathers estate as giren br Jus will and the !■ 
interest in the combined estate as given hp ' 
ilee-i /‘ifmonv ! wtnj (1911) \ C 217 


Appuiltonmcnt 

36. In the absence of n contract or W 
Alport 00 reIirf contnr). a 

feiAicii fM*j rents, *innn>t>es pension® d 

non** tideiids and other periodic 

/ef"ot e'nukd* * pivmenls tn the natiiro ‘ 
income elnll upon tlio trini 
for of the interest of the person entitled t 
rccene site h piMnenix lie deemed, as botiree 
the transferor niid the trsnsfette to'tecrnc i! *' 
from dny to dn\ and to he apporltomlilotccorl 
ingh hilt to lio p•l^^l^le on the da_js appomb 
for tlie pigment thereof 


2 IntOPcstmn I wtlhm tlii<i ^cclini n« ii *' 
j rovi lo'l f ir I j n b 

3 Contpaot op usago to tho contrary 

—\\ I ere u the section d > s n t n| f li !< r m 

fctanci the? trntisfen r iim ( rc-'h n tifi r on iIk* Iran*- 
ft in llie ri„l t to nciitt the milt it l) it f 
nlrr. Ijr ntifiittl ill iJiedsj c f the iniiofcr in 

cn»e bis wi«l I« Will U giicn elTcrt I > k 
ly,jH (9-1) I (*li n't \ licnr iii b< ill n '< 
ititciiii fi to r nfr-r kuoli right Is KiitlinriK |» cii*l d* 
• I I lirati'II > f till* kection ace Vt in* » Merrlilh, fni. 
N U (CS) !•* 
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4 Rent, etc., payable In 

The section does not -ippl\ to rent psjtlile in 

%ee Elh^ \ /?oirhot/i<im, (1900) I Q B 740 Cn J 

mim V Patoo 24 IV R 6S 


5 Other porlodteal payments —These 
words mean sucli perioihcal piMnents other tlnn dtri- 
deniis, whieii are made penodicallj rccurnn/' at fixed 
time-., not at variable periods nor in ihe exercise of 
the discretion of one or more individuals but from 
Bome antecedent obligation and further they must be 
illustrative of income i c coming in from some kind 
of investment as in other eases with which the 
section deal- per l»id Selbaume i c in /onet \ 
OgJe L R ft Ch , p I9b The ehare of the profits of 
a prnale i aitner^lup »*' not wnhm tin- heotion Jones 
T OjU,L R ft Cl 192 noi is a bonus declared bj a 
compan) nor are the piofiis > ( a newspaper companj 
owned by a single indivnbial /« rcCoea Tn/gf, 0 Ch 
D 1 j 9 Divi Isiid on stocks (of a eompan}) Pollocl 
T PoUoeJ L R 18 r<| 129 or out of tlis profits of a 
(Jommercial Co npanv llitnlfy \ AWcn 27 L J Cii 
021 or of an Insurance (‘o. Coir v 12 Ch 

D 053 is ajpoitiouable 


G Upon the transfer —Ejectment of n 
tenant n lU not t iititle the landlord to claim rent up to 
the date of ejectment if it has taken place before the 
date of payment niinneetihar \ Bhcemlall ‘>4 \\ R 
219 


7 As between the transferor and the 
transforoe ..1.1 the ,„„reree md 

llie peremi li.hle f'f^T.atooramun ^ t'atoo 24 W 
It Ch S.cl. pep.... einmi be ,ei„i 
I,.r ... entire re,.t •'"■I it be I.M bo,,, fi* „t,|e a p,e. 
pa. menl b. H.e lra„.terer, ibe tran-teree ,s ant entitleJ 
to get anithing fntin him tb 

S Transfer person entitled to ri- 
coWo — Vpi'ortioniiient does not ttl.. raUn ” 
trau-fernfthemteresiolCreTon fc 

...... .. V • J bound to prt,, 41- 

rent etc . Si<ifj/en fni v Mif aniAn, 21 C , p 38C ** 


qO rpjjj.'i(.»-.'SFEr of PpoPErn Act 

0-7 When in con'Jeqiienco of *» tnnsf' 
propertj ss tliriiled nnd b? 
!n^ever.l ‘’Ws 'ina tb^ 
ho on eserance upon the benefit of any 0 

gntioii relitingto the propc^'j 
a*^ 'i whole pas<sc3 from one to several owiicw '' 
the piooertj the corresponding duly shall 
the nhsencp of acontiact to the coiilnry ^ 

theoirnerfi l/e performed in fnioiir of 
such owners in pmpoition lr> the\ahioof ' 
share in the projiertj proMileil that the o'l 
can be ecicred and that the ecicmnce 

snb«tantnU\ increase the bunion of the ohhp'. 
tion hilt if the du*\ cannot lie sevcicii 
the Hit prance nonid s'lhstanlially incrctse I*" 
Inirdcn of fhc oMigifioii the ihity shiH he 
formed for ihe liciielii of mjcIi one of tlic 
owners as the\ eh ill jointly ilpsignaie 
purpose 

I’rni ulcd that ii« jm rsmi on whom the I 
of the ohlit.ation hs nhall Ic answi rthle f 
fnluio lo di«tliarci it in inanntr nroMded' 

this section unless nnd miti! hi Inn had rca*'”’ 
able notice of fhcjioicnni c 

Kotliinc in thiH Kiciion applies lo ^ 
for igri<nlfiiral porfioscs unless niid »«!” n' 

Jvoial noicrnnicjjl by imiiliotion in tlie ofiif’^ 

fia/cUi snihncte 

7//)>«(rafioiiff 

(a) A p^clls In J1 C nnd D n honsi 
Ml n tillni^c andlias | in I. nt nn niin ml o'' 
of I's n ntnl (Itlivi ry of mil fiilhlicip 
protnlc'd lialt tlio |mrclins( inonc'. and (f aw ' 
one qinrlcr rnrii { (latini; iiotirc of O'l* 
niiitl pa* Hs fftnd f{« 7] to f and JN M 
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to D, aud must delnei the Bheep accoiding to 
the joint direction of U C and D. 

(f») In the same case, etch house m the 

village being hound to provide 10 dajs’ laboui 
eacli year on a djke to present inimdalion, C 
had agreed as term of his lease, to perform tins 
work for A D, C, and D, severally rc(]iiiro E 
to perfoim the ten days’ work duo on account of 
the house of each. K is not hound to do moio 
than ten dajs work m all, accoiding to such 
directions as M C and 1), may jom in giving 

B —Ti-ansfer of Immoveable VropcHij. 


rrHUsttfr hy per 
io I luchoriied only 
under certain cir 
cuinstances lo tram 


38. Whore oil) [lorson .nithouzeil only 

under ciicumsliiicea m tlipir 

iialuro vannlile lo dispose o£ 
iinmoieable propTlj irnnsters 
Kr rropcrty for considorn- 

lion nlleginR the existence of 
.licit circumstances the) shall, as heuicen the 
transreree on the one ,x,ri i,„l „e„sreror 
..ltd other persons (it an)) alte ted h) tl.e trana- 
fc. O" the other part, he .loemcd lo hate existed 
il the transferee, iticr using reasonahle taro to 

has'fctcd I'rgoodSi,'’ '‘'“'""slunccs, 


ilfiiyrration 

A a Hindu widow whose husband has left 

^llateral heirs alleging that the propertv held 
hj her as such is iiisuflitient for her niaiuten- 

r'tite..,gi>es, for purports neither rel.g.nuk nor 
charitable, to sell a field, pirtof bucIi nronerty 
to n n satisfies himself bj reason ibic enquire 
that the income of the propcriyjs insufficieat ^ 
for A B maintenance, and that the s-de of the 



02 The TitA'«sFFP OF PfiorEHT^ Act 

field IS necessary, and, acting in pcod 
bujs the field from As between H on 
one part, and A. and the collateral p 

other part, a necessity ^or the sale «M 
deemed to have existed 

1 The transferee will he protected — , , i 

(I) If he lia;» {jixen con«nIeratun (-) If 

reasomhle case to ascertain tlie existence of tbe 
cumstances justifyin)’ tlie irntsbfer as nlleped b\ 
transferor (d) Anil has acted m powl /.nth , 
The rule is founded on the grounil that he y 
takes from s limned onner must satisfy In nself i’* 
ihe limitetl owner has the power of ’*''**. 
I'riife't'CS to The transferee must proie *^'^*1 
transferor lepresenied to him tlie existence of ssf* 
circnnihtanccs nhirli, if true, wnuhl hare 
the Iransfei or empowered the limileil owner to iw- 
fer and lint he believeil in good faith in the innh 
sneh rcjiresenistion Such repre'eiiwtions 
panxin^.' the loan as |arl of ilip rr* p««fir and ns 
contenijs.niieous de< hrsiion of an n*.pnl are •*'1’”.^ 
eible m evuteme wh’sinst the j ersotm entitled y *. 
j nipcrix //onomoM /"nuU'j'ti Ctiff, fi ^ , 

A 301 'Iherri'y Coimnl in the cs'C just 

laiil down ilnl i transf« ree for x line is ln'und to 

i^uire into the Mcre»«ifies for the tr«ii«fer, and l» ba"* ^ 
himself as w. II ns hr rnn that the lrnn»fenr > 
nctiiiR in ilip {nriK nlnr iiiKtance for the hrnefii “f ^ 
estate If he <1 ts h • sxlisfr hiniself and act*heiic*^ ■ 
or in j;ood faith tlic real existence of nii nlh*.' 0 i! »“ ' 

eienl and reasf,n'ihly rtcdiicd mceKsity is not » r'C 

•lition preenlent tci the vnlnlitx of the transfer. ^1 

that nmfer Mirh cirrumstanei s he is not l*"ind t' r'' 

to the npj Inaln n of the rnnsnlerndi'n 

2 Transfer by Hindu widow— It '* 
welhhfiotrn rule nl llwhi Iavt thit a wid in- m 
session of (l*e estate of her hiishxiid, as his heir, 
Bheiiate the estate only forXXhat IS rntl.sl le>r»l nee^' 
silj An alienation for ntiy ether ; iir/s-e is inoj^ii'” 
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anil not binding on tlir mersiojnrr beirs of the ® ® ' 
'estate A legal necessiU which would juslifj a 
•widoiT in transferring her linsiiaDiI s property ma\ he 
her own maintenance payment of her imsbanil s debts 
< or of other charges on the estate, marriage keep and 
e<lucation of her daughters according to their station 
in life performance of piona and religious acts benefi¬ 
cial to the Pj iritual welfare of her husband c i; a 
sbrad performed at Gaya costs of defending the estate 
of her husband against intruders /Imjn I 1ft v \t iiii- 
ram Knltth 12 C 52 pajment of government re 
venue due from the estate ete etc 

If the transferor satisfies himself b} reasonable 
, erquiry that tlic alleged necessity exists he is not 
bound to see that the consideration i aid by him is 
applied by tlie widoir in the manner alleged by her 
, She may do an\ thing she likes with the loonet Judir 
Kitarv lalti /'ra* id 4 A 532 alp >39 J.or is 
the transferee respousihlefortheiccasi>n of the necea 
f sity, profiled he himself has not eontrtbiileil or led to 
It It may hase hecn caused by previous mismanage- 
, nienl of the svidt w or nianagei IJdnumnn Par- 
thnri Case Mipru The Imnlen is on the transferee 
to ^how that he made due enr|uiries fvameaicor \ Ihin 
Pah uinr G C h-13 11 C ImirnitAa -tc/iiiAimr 14 
A 4211 P C Fiiquira fioro the ivi 1 w herself is n t 
sufficient where the deed of transfer menu ins the 
creilitnm to he paul oil Jnuhak v liulbhadrt 15 
C ^\ N 793 

Tlie saini rule i' ai j Iicahle to tran^ferv b\ all de 
'iicfo managi r»> of cslatt*. when the\ d> not hapjen 
n lie managers ifrjiirc also If the transfer is not for 
i legal necc-^sit\ or the transferee has not made due 
■nfjnincs, the interest of | crvwis other tli iii the Iran— ^ 
eror is not t uchtsi diicnn ^ t/i4n f.<i/ lt> 

\ HCi P 0 . tnfi;»a liattiji 19 11 30 

3 Transfer by Hindu Father — \ Hid- 

ibi father, who i< a memlx r of a j »mt family with his 
ts'ns has .nl\ a limiteil power of <li iw-nmu over 
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field js necessny, and, acting in good fai‘* 
buys the field from A As betueen b on tj 

one part, and A and the collateral heirs on r 

other part, a necessity for the sale shall ^ 
deemed to have existed 

1 The traonferee will be protected — 

(1) If he hasgi\eQ considenttun (2) If hs <* 
leasonable case to ascertain the exKteuce of 
cumstajires justifym/t the tians/er as alleged h' 
transferor (3) And has acted m faith 
The rule IS f.nindeil or the gionnd that he 
takes fiom a limited onjier must satisfy hi nself dit 
the limited owner Ins the pcmer of giriiig 
professes to The transferee must pro«e that d 
transferor lepiesenied to hm the existence of n 
circumstauees uhieli if true, nniilJ liave jii'lifir 
the transfei or empoarered the limited onner to tn'* 
ler ami that he beiiereil in good faiih in tlie truth f 
«uch representation Such represciitfllions 
paining the loan ns |art of the ret ffesfir and as d' 

eonteni|v,raiieotis declaration of an agent are s'l";* 

feiblc III cvi<lei,.e the i crarms entitled tali' 

l/'Tert} J ‘tnumun /',««,/ l',„„hui Cote fi H 
A 303 lilt Prnj Couniil m the^ ra«o pi«l 

laid down ih.t a trsi.sf, ree for aahm is iKUind to rr- 

qiiire int il,p nereasities for the transfer nndlo’^T*'^ 
fsinit* If i' "'"’"nee ftir till* I"'npi^I O 

r '""'■■■If ""'I '■? 

e,eLi*„Tl ^ ""'I ""I'leiiro nf nil nlliee.l •« 

.iZ„ , e.e.l„o,|„,eeK.,iri.nel<"'; 

i m u life """•fT ' 

1 1 L e 'i "" "■"■'""e.- he i.nl l.mn 11 • 
to Ilje ay I,..at,, „ cons.di rnlion 

xr.ni widow-It 

well known rule of llimlu |{,ni n widow )» 1 ‘ 

■psiori uf i|p,taleof Jierliii.1,-,,1 t ns Ins heir e” 
n irnnt.. t ,r . siMr only f >r arhai is rnllisl lejril 
} All alirnntirni /or any other i nr;H*c is in )jei*ii’' 
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ftnd not binding on tlie reYcrsiomr} lieirs of tlig » 3® 
estnte A legal necessiU wlucli would jnstif} y 
• widow in Irinsfernng her liaslnnd 8 property ma\ hg 
her own maintenance payment of her husband s debtg 
or of other charges on the estate, marriage keep anij 
eilueation of her daughters accoitling to their etatioii 
in life performance of pious and religious nets benefi. 
cial to the rj iritual welfare «f her husband eg,n 
abrad performed at Gara rosjs of defending the estate 
of her hushand agaiHRl inlruilers Amjad lit v t/niii. 
ram Kahth 12 C 52 pajment of ,,overnment le. 

Tenue due from the estate etc etc 

, If the transferor satisries himself b} reasonable 
crqiury that the alleged nece#«itj exist* he is not 
bound to see tint the eonsideration paid bv him ig 
applied ba the widow in the manner alleged b} her 
I She maj do am thing she likes with the inonet 7/idoe 
Ttiioev /nlti Prasxl 4 A 532 atp ')39 Nor 
I the transferee respoiiedde tor the occasion of the neces 
jnsswAad ilw* Aww'nftV .Vw iWA* ^Wiwaa'ihwYaO -.v M ^ri 
It It may have liccn causeil by previous mismanage, 
mont of the widow or nianagci Hfliinmaii Pir. 
till Is Cure Suprti llie bunlen is on the traiisfereh 
to show that he ma le due enquiries Aamraicir a /?iiii 
Tlahodiir CC 841 11 {’ 1mirniff»\ tcha denar Iq 
A 420 P C Fiiqiiirs fiom the tvidiw herself is a q 
eurPicient where the deed of trsnsfer meiitu ns ths 
crelitorst) be paid <IT, Janhak \ ISnlhhadri 
C W N 793 

The Miin ride jv afi hcaWe to rnn'fpr* hi all lig 
/aefo mamgi rs of cstaic s when Ihes do not haj jieij 
to be maiiaccrs ifr^nre al>.o If the tniisfer is not for 
a legsl HOC* irllie iransferce lias nit made du<. 
en pnnes the intewsi t f )>ervtms other than the tmiv 
femr is not I uchcil /iiran '•injh \ Mirn Lul 1>> 

\ 140. P C , lnfi;ia flitlyi lU B 33 

1 Tpanafor by Hindu Father — \ H 
dn father who is n luemU r « f n j iint famili with 
wms has <ni\ a hmiteil isitrer of di'inKmon 
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ancestral projiertj Self acquisitions and 
pi-opertj he can do ■nh'it lie likes with bccau> ^ 
Ime no interest m it But the sons acquire 
an interest in ancestral pioiierty He t „|ti 

manager of the projiertj for the faniih. ° Utu*’ 
more eiteiisne |>o\\eis than othermanageis 
the lestnctions on liis pimer of disposition 
mav tian>*fer the familt propertj for the I*'' , 

his antecedent debts te.for debts , .nju' 

the date of tiansfer prtnided the debt s'us n 

red for immoral or illegal purposes , 

1 /loubit, IOC 5iH Lai bingh \ •>. 

A 270 snmi Myanaoi \ Poitnamal 
The consulerotton for the trmsfer cmiiot ha ,j ^ 
an antecedent debt (handtadeo s /I'uW jj 
17G I cniotammoM »j/rt % ^ 

200 Sftnii t t'onnamnl 26 il 28, ContPfl. 

6(11(1 \ hoeth iperumal 27 M «i20 ’’'‘fl'V.n/ ? 

d/ii(ii, h ( ^o5 hhaliliit f»’o/n»nii ' 'C ,mH*f f 

C 528 lM/<e*.r«r s 34 C 18* 

foi an aniecednit dibt binds nil the me 
the fsn.ih units, il.nt debt itsclt «as lor an i m 
r r ilUj,sl (iirfM »« Sue li <l« bi need nut *‘® , g 

bate been f r fnmiK lie*esKiiv /diojirn/M "»"? 

A I 1 Cl'P If the imisf,. lu^t 

iltiilddit ih< iransbr is u >t bin img »n . 

•Viryi./r.is.r/i > oM < l,.t»d 27 t 7Ci Tm 

nr< howriir l»»in>d to make ^k) I the cmisiderati 

till lriii»f< I iiidiH, iho iniisfi r-"" 

i>r l!l<J.al * n-idinili ii Sir^H I n. 
biiini >( H,) huhnn \ /q<i». 

are Imtiti I I i fiji\ the d« bln f dti ii 
of tlie |in (I rtt in lb« ir li in U 
toa lal. 11 11 L n IK7, i* ( 

A llin In fiilliercan nlw niuimli fimil> in'I'e^*!’ 
ill. [iirj**,, of the fiiiiib r r/, Ur the 
ix|sii' , <f ihi fnnilh, fir the imrfUk' 
nil I di'iislil*rs '{Ih Inm-'fini m N iin<l lo i 
li nut rn<|iiin int > the «ll.*.ii| iirc«n'.il> 
tnni-fir mil l> eiti-fv limiMlf lint mu h n 


, for nil ini'" ^ 

I \ (>tyh'> < I ‘ ' 
ji !■ TJ-, 
r I,III,r I" till ' 
, M > Ii 


•uftrnt 
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xists Balgobind ^ Aaram 15 \ 339, P C 
^ament of familj debl^ is a familj iieccssilj, 
Ptm \ 2Ii/ia<lf0 3 4 125, Cobarxl/mit Lai \ 
Stngessiir 7 C ''2 i Anel a 4 il 73 

riie wonl faniilj necessiti must be conslrueil reason 
ibl\, and the head of the family aud those dealin" ovitli 
him must 1 e supported m transactions orhich tliou"h 
m themsehes diminishing the estate jet present or 
’^tend to preaent a still greater loss A reasonable lati 
tude must be allowe 1 for the eierctse of a manager s 
judgment specialh in the case of a father though this 
nust not he exten led so far as to free the i ersons 
lealm^ iritli Inm from the need of all precautions where 
t minor son has an interest in the {ropertt Dahagi 
\lahfidi]i\ Kri»hno}i 2B COO Monea borrowed to 
iefeiul a sun foi defamation Sumer t Li? nV ir 8 
Air 30u I r to marr\ a seeoml time 
I hkhu ■ \ I J CG' or to j as the price decieed 
f r I re-cmj lion \afh«a Awrdin 7A 1 J 1182 la 
for legal necessut 

If a transfer is wa\ of mortgage an 1 the cretii 
lor sues to enforce the sccuntt as against the sons the 
Bniis IS on him to 1 n>\e necessitj <r that he made en 
[|iiiries as suggested In thofcction (handradeo\ Mata 
31 \ 170 Ktthun\ Itjoin J4 C 73> Wi/ut.ra 
maiiUya a 1 cn/catarom in i .9 M 200 LKc/imnn a 
Gtrtdiiiir oU Sio Tliere 1 aslneuac nfiiet t f autho¬ 
rities on this jxunt bee l>fhi lat \ Jado J4 \ 4o9 
KaUti\ Fateh 1 \ tlO li'tbubtngh\ Bel iri 30 
A 156 Ch .? Bel an a ( thin 0 \ L J lO” bit iron 
N /ahm 8 \ ill At#?n»ia < iriirdhicu^u 21 V '3s, 
A/diesliiffir > Ai#/iini 34 C E/u'fmn&ura t ho lha 
j‘erumal 27 M o20 which hel I lliat the creilitor was 
entitled t ) a morij iqe decree in the ab euce < f ll e sou 
I roMng that the lebt was not binding in him a-a 
lliuluson Lfl? SinjA a Deoiicirain b 4 -”0 Jomni 
a \oin»u?/i 9 4 493 Uinbiinfs < o/«iJ 1 \ 44 ^ 
N 57 U diaro; a B ?-ro>r \ sumi \ 1 onui- 
I mof 2111 which 1 el 1 ll at the onii* was on u 
credit r t) pn M necev-m »r enquiry The U * 



ir ^ 

yfi Tire fKAKSFEB OF P/corFKn Act. , 

3® Hisii Court has mled tliat the onus 5^ 
C?itatamaiir«r t Kaahinath, 14 15 320, 

V Fa/.ir«pp-.. 2 Bom L R 450. Goimd Arw*"" i 
Sakhnrani, >8 B 380 


The question really depcmls upon the 
he attached to a passage in the judgment os 
I ouncil, foi there is nothing alioiit ontcccilo' 
ami enquiries m the ongiual texts of Ilimlu l'^" 
passage is in Satsomi a Modhim \lohsiu, 13 C •• 

IS as foJIqirs, * desfiuctue as it tnii }«? of the I r'" 
of mdepemleiii oo-paueiieia rights in the *’‘■'”^1, 
det isiniia ha\e for some time established the 1^’ r, 

thil the sons cannot set up tlieir nght« ngam' 

fathers alienation fot an anfoeedent debt or j 
Ills ereddocji remedies for iheir ilebts, V.., 
TTiili iiuniotulitt "see note 1 (4) to 9 102. 1'*' 

Act 


I N no roiillict on tlu point that , 
htsiiecn sold in cxeenliou of die ere* 


There . 

1 ri peril h ts iiecn soUi m cxeenliou oi .“"'Lf* 
de< rce (on n niottgage oiheririse) niiil , 

purthascd 1» n siinngor the tnni* is on 
lo proie that the o .hl>i w.ih not sueli *** , 

being Hiiulii ix iH «cn Immiu.I Id ilisdnrgi. " 
Danas ' ''lieo * ( I4S, 1* * ■ 

dhiris Annfm,14 B L U 1^7, 1‘ C. .Vo"'’"' 
Vo.l/siin \Msnn 13 <’ JI. (' V,/l^aiwiilv 
8 \ 2<n Uo.lhoy 12 A ''"I 

Vilns J t A 2lG /Vm Sni'/h \ I'-niaK ** ^ 


s- U>i 


270,/nl hiw//, » /W.iHd«r 2s A 18-*. //imion" 

Dsulal, 1<I(' FiJS, i enAarunini III IV i s 1 r 
minci.SOM Jldl. AiWnm % Temin. .11 C 71'.P 

s 15 C 7i7, I* <1. tJui.MM M ibifh i>‘hi 

TO i> f* 
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328 Ktihun \ Ttpnn 34 C 73,> Sur}aPraiil\ 
Oolab 27 C 7C2 28 0 517, e%en if «lic soum Bhare 
has been exempted is he ms not i part) to the in irt 
Rage Buit Shiito v \ainnhh 2 5 V 3)0 VI aram 
-V Angan 21 A 301 Vul I Aslari\ Uadi i 22 \ 
307 

4 Transfer by co-^papceners —Transfer 
of familt I ropertt b\ other co-pirceners as miinger-. 
ofllefimih IS governed In the rules hid d nn m 
Hamtman Prns id P It dej » ease f M I V 393 Mar 
rnge of 1 R ster 18 a le„al necessitv Nonrfdn x Ajii 
dliya 7 \ L J 23G 

'i Transfer of endowed property — 
The 6inie rules govern tnnsfers of endowed propcrtj 
eg m propertj 11 e manager of an ei lowed pro- 
pertj l)\ whatexer oinielienn} beenlle 1 e g muticallj 
trustee etc cm ahenite enlowed jroperlj 
only for legal neces itj c nsideretl xxitl leferenceto 
the purposes of tiie ei lonn ent Rejethirar x ( ope$h 
tear 3o C 2‘’9 Ilejair of the temple forwliiehin 
onlowment exists or tie keeping up o£ riligious 
xxorship etc xmII con e nn ler the J ead of legs! neees- 
wt} If a tmi'fer wns witlout legal «ecessit\ h is 
not billing on tie cndowel propertx Dattogin x 
D ittara /o 4 11 m I fl "4" 

C Transfer by oxecutorSi etc —See 
Ini *5 10 \ct s 2fS 2(9 oiillrl an 1 A Im Act 
as C9 no 

7 Transfers by guardians —8 Ginr 
dian and i\mls Act as 2J 30 

8 Transfers by trustees -See Trust 
\ct 

39. \Micio a thinl person lias a right to 

Tr«n»ffr where roceixe matnteinnce ora pro- 
tl nl per« n I* en X isioii for 'idx'iDcement or 

tiw to m» men tnamage from tbe jimtits of 

jmmoxealde propertx, and such 
propertx is transferred xvith the intention of 
defeating such right, the nght mav he enforced 



98 Thf TntssFEa OF Propertv Act 

against the tiansferee, if he Ins notice of 
intention or il the transfer is gratuitous 
not against a transfeiee for consideration 
without notice of the right, noi against 
piopert} in his hands 

llliislratiou 

S, a Ilimlu transfers Sultanpur to lus ®''* 

m Hu n, in lieu of hei claim agiinst hnn 

iiiaintenauce in a irine of his hai mg become ^ 
tilled to her deccised Imsliaiid s propert' 
agiees with her that, if she is dispo'^'C'SC 
Sultanpur A will trwisfer to hof “"I v 
irea out of nucli of soieril other specine 
lages m lus possession as she mn;! 
sells tlie speri/ied iilhgO'i to C, I'hc 
good faith without nolico of tho ngrcciuen 
IS dispo-isesae<l of Sultanpur She has no 
on tho wil igcs traroforn d to C 

I Advancomont— la a 1 nwision . 

pan lit f r a <*hil I t inn,^ llic panuiia life ^ 
pj >1 PfM I will Jj the cl»W uoiiM ht' eniuh I o'* 
ftftci the [ aitni h <h ith 

i’ Todofoat [he trinsferee mu»l In'* 
no iifinri of l)» traitsf<n>re tiiientnn I»'hh' 
claim lor nin c ni. lieliarilulji v Ifn i 

J 1 II tl2 A '[/ iQallta In \ (i in tp'lhi, t M 

M ihot i] ni \ \ ti k ilrim OM 

Ihii men fict Urn n « msf rei f r value 
I) itici that « me | no mo liaie n il iim for inniniei ■ 
in not xtinieiiiil \ if/, ]1C M'-’ Her 

liftve n Uiee thit the Irannft r i« Ixing t> I'e 
thia nistil Bill tint ih inaiiiti naiiu Ins I rr 
char/,‘(nt!n | n (iMa,/‘im/iii'irv Ihi’nln 
Iriinfirt I / {ftla AntitNi // St I ^ H- " 
II von I r (inhrtike* It |ny luainieiianoi, ihe e' 
in inler to net avliriltor the »alowant> ihfiit 
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claim for it, sliould Ascertain wliether the tendor 
had stiEGeient property left in liis hands and if not 
whether the vendee avas aware of it Digambari v 
Dhnnkumar^, IOC W N 10?-1 

3 From the profits— The initial liability 
for a Hindu female’s mamtenaDce is on the fainilj funds 
whatever tliev may he but not a charge on any pro 
pertj To eomc wilhm the section it must become a 
charf^e either by decree contract or otherwise 24 \ 
160 7?rtm Kuar v h imdai 22 V 326 Shorn 1 I v 
Baniio 4 V 296 Z,oJ Winidti v Sofi^bhamabui 2 D 
494 Vrtmnatoia \onol>rti 12 Horn I R 1075 A 
mere claim for such maintenance is not a charpo 
np^n propert\ Heer Chxmder v fia) Cooma), 9 C 
53S Bh'irjiralUt v dtiontlxi 17 M 268 

It the claim for maintenance has become a eha ce 
on ll e prnpertj a transferee for value is bound by tlie 
charge Ilius if b\ a decree obtained 1) a widow 
against ihememl'ers of the joint funih her mainteti 
anee is made a charge on the | ropenv, and the mem¬ 
bers of the familj sell it the purchaser takes the 
pnpcrta subject to the charge so created Kuhda 
l’raa<jd v Jttijffhor Koer 27 C 194 iTnei t ^?ifrjrc«- 
hut, 22 C 410 /imimv Machul i \ 315 Vamu v 
ftichchi 2S \ 015 If A change cTistR It evisls upon 
e%cn part of the pTojerta Hence tlio jnrehaser 
cannot get iid of hi« liability br pJeadm,, an I { mi mg 
that the JouU famiU or the trnn'feror I ax reiainecl 
enough properta to ealish thecianu for maintenance, 
Shim /n? V /l<inim 4 \ 19b A charge for main¬ 
tenance when created is a charge for the bfelime of 
the widow W henever her maintenance is not paid 
Rhe IS ciitillcil to hsTC recourse to the properta for 
roabsiiig It Hence n transferee who has j urc-hased 
the pioj erts after a decree in favour (f the widow 
cl argiTigber inainlcimce f n it csiin i rr-iM ll ** rtaim 
f’rarnars of maintenance wlicli has accnictl due 
after Ins purchase, Atif<Nfi j rcrad v tfajeaJiar 
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If the property though chirked with a chiw^^ 
imiutenaacB, is sold for purposes winch authorise 
sale, «<7. for a legal necessity, the purchaser takfs 
a good title free from the claim, Ourdinl r 
*«/K5A .“le; 

A charge on the property for maintenance ini' ht 
created In will, or by an agreement between the pers<'i 
entitled to the maintenance and the holder of 
estate, as in Lrtfcshmi y DMr<7» IG M 2CS or bj piittm; 
such person lu posse-vion of a specific pmpert' m hr' 
of her maintenance 

Wlun a Ilmdii In irt-s leases her liu-hmd’s Ian b 
in the possession of othei memhern of his family 'I 
lonsideratioii of then agreeing to paa her n perio lirsj 
maintenance anil on partition between them, one ^*1 
them un'krlakes to pa^ the inaintenanre but transfris 
the lands to a |>efso» with n aico of her claim, tl i* 
eeciiOTiiloes not appl' lrim//«u<i » 'hjjdln Kridm^ 
fi M L T 142 

4O4 Where, foi the more boitencial enjet* 
nuri'ii of obi's* tiicnt of hia own immoyenhl'* 
c'nciiio^o^usrcf imipcri' a third person has 

ijr.) iiidepriidehil} of any mtorr-I 

ill the immoa cable properly of nnotlicr, or ef 
nny casement thereon, n riglit to restrain the on- 

jn'iiieiit of lUo latter propt'rty, or to compel Us 

cnjnjmcnl iti n particiilir inimner, nr where ft 
lliinl peraoii in entitleil to tlie 
benefit of nu obligation nri«ii'ff 
"-1*0 « am Tinrine r* mit of loiitracl, nrul nniieae-i 

Inl-r-st nr ri^-torni lO the OtVIU'rHhip of imMlO'C- 

nblc propertj, but not nmoiini* 
irig to nn interest tlicmin or i isoiuent thereon. 

. Siicli right or obligation may bo enfortel 
ngainst n transferee atuli nolieo tberisif or a gra- 
tmtnim transfciaui nf the pmjicrty nffiS-lcil thereby, 
but not against n traiisfcren forconsuleration mid 
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without notice of the right or obligation, nor ®* 
against such property in his hands. 

llbtalration 

A contracts to sell Sultanpur to B While 
tlio contract is still m force, he sells Sultanpui 
to C, wlio lias notice of the contract. B may 
enforce tlie contract against C to the same extent 
as against \ 

I Tlie firit paragraph refers to restrictiie coce- 
nauts, see note 4 toil,*»y>rrt The subject matter of 
the second paragraph is dealt with m s 27, SpeciSc 
Relief Act 6ee al'O h 01 Tru't Vet Knowledge that 
tille-(lee<l> were in deposit with a tliirfl person as 
BecuritN [ill a debt is consirucnre knowledge of aa 
agreement ti gire a mortgage to that person, 
Kmnciirfiram I \ Sit imroanuju, 29 M 177 

V niortgogeil three items of property for R« 1,300 
to S and sold tiro of them for Its 1 20<* (left trith the 
mortgagee ti be paid townnls the mortgage) to A, 
and the ihiul for lEa 5UU (cash paid donn) to U 
bill then w.as im statement that sale to D was free 
from mciimbraiicts S obtained a decree on liis mort 
gage and bi night to sale B a purchase, w ho to aat e it, 
paid pari of wliat was due on the mortgage B now 
Bind V [ ir onntnhiititin, n nteniling that V should par 
I.JiKI and tint lliemieahlc di'lnbution oaorall the 
pn>|>ertt xlumld In iimh onK for the balance It was 
held tint the couti ibuiion must l»e calculateil on 
the fc^otiiig tliat .all the pn>i>crties were liable for the 
full aniinuit and tint thissection did not appb liecau'e 
llurewasiii c. ntraci lietneen B and Ills vendor that 
the land Mild to V should lie liable for Rs 1,200, 
.VWi.ijin .tii/or > ri/(Aifinjj, 33 M 211 

\ w) low h ft Iw r hnslrtnd f aejcaraip estate in the 
l-osscssiou of otlnr iiiem1>eTsnt his taniiU in consufera- 
tii'nittlair agrnuigto pat her a i-ericdical mam- 
ti nance tsiiliseipicntlr th€»»e other members divided 
up the 1 n jHTtt includmg nuch separate property, and 
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If the propcrU, thoa/^li chirged «ith acluro^ 
m-tiutenance, is soW for purposes which 
sale, r j7, for a legal necessitv, tlie purchaser 
a good title free from the claim, nitrdiiil v * 
iiU't, 5 \ .107 

A charge on the property for maintenance 
created b\ a\ill,oi by nn agreement betneen the 
entuleii to tlie maintenance and the holler <’ 
estate as in/j'lfcsfimi r Durgi, IC M 2G‘> or by P" * 
such p»r3on in possession of a specific pniperti in 
of hei luamteinnce . 

Wlun a Hindu heiriss leaves her hu-hiii'l 
in the ivisses>ion of other memhers of Iim bmi ^ , 
eonsidi ration of then agreeing l<> pas lier a peri > ' 
mninfiinnee, and on partition hetvreen tliein. 
them undertakes to pay the niamtennnee hut tra'i» 
the lands to a j^er-on vritli notice of )ier chnn 
section does not apply, /Inmd'iin \ «7u/»ihi Ari' 
fi M I, T UL» 


40. Whore, foi tho inoro benofieinl 
noni-n of nw.g. tnent of Ilia own inimovo''* 
Im;,,"”'’™"?..";; rroiKny 1 ll.iril Fr-?" 

Iit»i indopendeiilly of ntiy mien 

in tlin iminovcnblo i»ro|MTly of nnolher, nr e 
nny casement lliercon, n right to restrain the cn 
jovmcnl of tho latter proiHTty, or to eotnpel 
enjoyment In n jnrliculir innnner, nr trhere 
tliinl {wraori m entitleil h’ 

^nr o(»iiii^iK'p B« 1^.11, (]i „i, oblig'ition nris"’'j 

r.Min «*«fir'NrirH*t*r> out or rontmil, mid iinMCTe- 
ini't-si • r In the on iiersliip of inu''"'e' 

nlilc property, lint not aniout'l 
iiig to an interiHt tilt n III or pas( menl then*'” 

. Siuli right or ohiig-ttinn may ho rnfme- 
Biniiisi a ir-iiisfcret* with nnlieo iherisif or a gn* 
tnitiius tmnsr.monf the pmjierty afTivted t|ien 
hut not ngninst a tnnsferi'ii for < nnsidention au • 
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4041 iimloitook to I n\ tin nintifc'mncp I ‘ 

nftpiwnnis lrniisr< rrrti llio }*n>j crl\ to V 
n()tir( of tlip iMclon H of nmiiitoimncp 

Ik l(i tlmt tliiA Rcotinn tlul tioi nj j h, ns tlio oI ^ * 
pn tiniiitrii'itKO \«AHnit mini trd to tlir ownoi'Iif 
and llipu ^^n'4 in connection l)(tM ecu tlic linddiviH 
and till olili^’ition lo pi\ inniiitcninci, Artinlna^ 
ip il I AruAiitt, J1 M L 1 112 

41. Wlioip, uitli tlio tonsent, c’tprc^'ff 
lnn»f<Ti implied of tlio jn raoiiH niiff 

mhk ovMi^pr'^ 0410(1 m iittiiimc^lilo prn|icrl| 

a porHon m llm 04 tci»'*dl« 
owiitrof fiiicli propertj, and trim-fern the 
for eotiRidi nition, llio irmnfi r slinll not be loi 1 
nbifl on tli(> ^'roiind tint (lio trnimfr ror mn !'• 
autliorirod to nnkc it provided lint tlio tni** 
ftroo, lifter taking ronnotmlili caro lo n^eernm 
tlmt till! tmim^ ror lind power lo make llic Inn* 
fer linmelid in /{ood fmtli 

1 MineivcHdirr—I n to tie innxiiii * intfrr I 

fi'inU (lie (Mvpj.I ti, <rd(rlint 111 , tmti-br.c in” 
U I n till(d t I (III-extent, ilirre iliiii;,>i jin inn 
I lu Or, Il,„j,r.,m \ Korumwry A M I.. T 2-' 

( 1 ) III it,ti«||nvi A'ven vnItiiMi c* n-idi rata a A 
^.riiiiiil I-iran-fr n< I r V IiiiiIm r i-n n will in tlie 

( f till MCll II 




(.’) Hr 
iiiiiol linv 


Hi'l Inv. and in j. »d fiiili 
l» l«. ».•.! tl ni tW tniii-r ror iva- 


o«,irr. nil I wn* r f auirf 
I r llir litt< r If 1 m> kin tr i 
In r vtn. n 1 ih. Jt ilnwi 
trin-fi r (run ]>iii In k, 
liiili ^iii iltrlv if }(•> V 
l! e tnii«f rer liivl n t tl 


'I oiiv ill fi rl ill die 1 “ w> H 
r -n-jH oli-I tliat ll e icin'- 
■< r I • r inn t in i I ivinin^' < 

• I I > Hvr nfl<'l 111 ». 

V- nirnn or i>>i>[>e<*t,d lli* 

• 1“ »»i r I I IfnTiifrr 


lln n n.f line ms |e na-’inM «ii |iiirir" t 
iKrrinii tlsi tu irsi.fei r lia 1 j. «( r I . nakr I'c 
,I frf r lit „r„n, tl 11 m I- 11 '''' 


(1) 
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Tmdo bj tlie trtiisfcror is not sufficient nmiei tin* 
section as it is noders 43 8 M L T 285 

When in ostensible owner sells property nliich Ifi 
19 not autlioriseil to transfer the court has to consider 
the interest of two persons m, the real owner fu 1 
the tnnsfeiee for value If hotli of tJiem aie innocent 
and liave not been/juilty of anj fraud the court will 
see whether there has been anything in the conduct of 
the plamtilT wbicli deters luni from asseitiug liis rigl t 
r q Ltehea in asserting Ins right or want of due 
diligence etc If there is anything of tint nature 
the couit will not help him Ihakuttv Aiiurfan 17 
A 280 A husband makes an ostensible „tftif 1‘' 
propert} to his wife but the real transaction is tin 
she holds It ns 6en iini for him and his heirs lie d*f^ 
She mortgages the pro|citj and her bod wlioislh 
husband a heir, represents her iii the transaction 
I he Ron cannot now turn roun 1 and saj tint tin 
svidow w as onij a li.n im» owner and had no power tc 
make the transfer For In Ins etmdnet in rcprerentint 
his mother am? the transaction he led the mortgagef 
to belies e that the ^ifl was a real transfer ani 
she Ind power i > morui^e Strut ( him If} \ fur'll 
Cluthf .0 i JO't I’ ( A j iirchasei of tin 
intcivst of the giinlor and his snn both of w hoiii nlfCRl 
e<l n doeil of transfer In the griniec ism no hetdr 
jvisilion UulfitlU fnlv PiUeiiSinjIi 7 A b I Vhl 


(1) lie osUmk.IIp owner m nnler to he al !e to 
giro n goiKl title to thetranshrio niu t he in n ism ««i n 
with the COMM lit of the real owner A mere tresn 
eann It hind llie iinl owmr lie his trnnsfir. 5 \1 • 

8C \ pirdnse hftnmt m ilic name of another or a 
firii-Fii or fetilions inin.f.r fdlnusl K possoH-ioti 
and niher acts which an the ,m,ni < „uoiMitinls. f 
owiiershij jlaies the Pirnaiiit hr m isiss. «snn 
the oslcnsihle owinr Sin* » (! ,^,1 .0 C I' HHt 

/ ..fimmnv hit t.lUW n 2J0 I> C. /t/u/ironv 

I't' ' t»'iarilims cniisontm 

Whn f .r h.i. wml d«s ,.„t hml the imnir 
liimhi, r Jiieitrt 2J A J l.»,/j m.l, ,i s Oyiilii,'-^ 
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B 1433 The con«ient should nol be brougtit almtit ss 4t 
bv a misapprehension as to lefpil nf^hts Dungarttja to 43 
V NtindZaf 3 V q J '534 

here the ^ endor had i Rood possessor) title 
against all the world except the tme owner and there 
was no cLatnnnt for ownership In log and the pur¬ 
chaser purchastsl with a honn fide belief that the 
vendor was the real owner and all his enquiries 
would "0 only ti fortify him in that opinion the 
purchaser was hell | rotecteil even if the vendors 
possessor) title was bad thandr t hania \ Bhngjur 
1 Ini (a o2a 

42. Where a person tm-msfer any immote 
Tnn.fc, bi ,br •'We Pf'T'eftv reserving power 
aitav ?autKriy to revoke the transfer and 
rins'ter*''' ** "* snbsequentlj transfers tlie pro- 
' perty for cconsidenlion to an¬ 

other transferee such transfer operates m fat our 
>f Bitch transferee (subject to any condition 
tttiched to the excicise of the power) ns a reto 
ration of the former transfer to the extent of the 
power 

llbistratifni 

A lots a house to B and reaertes power to 
revoke the lease if in the opinion of a specified 
suit e\or B should make a use of it detrimental 
toitstalue \fter»var<ls \ thinking that such 
a use has been ma le Jets the house to C I his 
np rates as a relocation of Bn lease subject to 
the opinion of the surtejor as to B s use of the 
hoiivo hating lieon detrimental to its talue 
43. Where a person erroneously repre 
Tr\n r r s fientsthatho is luthorized to 

•uiiori^ pers'-n transfer certain immoteable 
"h'* e ily property nndpi'ofps'sestotrans 

r'^nvt‘S*Ur property forconsider- 

ation such transfer shall at 
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the option of the transferee, operate ou my m 
teiestwhicli the transferor iniv acquire in siicli 
property, at any time during which the contract 
of transfei subsists 

Nothing in this section slnll impair the rigl*t 
of transferees in good fnith for consiileritioii 
without notice of llie existence of the said option 

lllastratton 


A a Ilindu wlio has separated from hi« 
father D sells |o C three fields \. A, ami 7 
representing that \ isaiifhonred to transfer the 
eanu Of the»e fields 7 does not belong to \ 
it haMng been retaine<l by 11 on the partition 
but on nsdying, A as heir obtains Z C 
having rescindeti the contract of bale, maj re 
quire A to deliver Z to him 


1 Erroneously represents.—Jlien must 
be a transfer of m >re il an at tin tnn,ftror ha-« 
ruhf to alienate If bo ir in. „ tiioro linn will 
be las a [rtscni rijit i u,\ mi reasi m 11* 
interi-.t «ill ii tlwsiiljeai tlie tratiNfer Ifnllinciu 
haviru a r< v ernn i.er h nju nil, leatli of n wi I'«■ 
in [losNeNsi II in wt^ajci N Midi intere-t the mortra-’r' 
camtni after tlie ibatl f »J,p ^iIom enfi ire tic 
mortgage (milialK invahl milcr « 0 (a)] against ll e 
frojerlv win b bas come to bmi «mltN,s Ju i nne* tint 
llie III irigagi r repriNenUsI I imvlf | . I. m .on^cssioii 
Jojauu,tU \ 1 A .3 In hdaU V hun \ 

\hmfl hhin, I Uk I O 31.. kirjrt J .1 ml t.sl 
VThetli.r ibe nnsiu. i n vtIiuI, ibm «•, u » „ 1 in.sI is 
not r. ii.leroil iiiaj fheil le In h (, („) j,, „ ,„p ,n <- 

eiicnllv cf the Allabal ail lligjl, (,i,rt it Ims l«eii 
hglitiv avtuinrii that a »>< rtgngi orntiKr trnn.fir if 
what IS in fact n rereri.iinnrj interest, inn under 
this MClinii be iiifurttil whin ibe riv<r*i<>n vixls 
Ml dr|en Is lijs H ibe lent h if ihe ininsrir If a 
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person profe-.be<ll\ transfers liis interest as re\ ersion- 43. 
ary or contingent there ran be no doubt that e 6((it 
will applj and s 43 cannot be brought in to validate 
■an illegal transfer People in this country, howeier 
generally speak of their reversinuary or contingent 
interest as property and deseribe thetnselies as owners 
or maliks thereof In a sense this is true The 
interest is their property m the wide legal sense of 
the term, 112 a bundle of rights and duties but the 
interest is contingent AVhere the transferor He 
scribes himself as owner and in possession of the 
property, in which he has only a reiersionarj or 
contingent interest a case of eironeous repiesentation 
•arises and the section may be applieil, unless it is 
proved that the transfeiee knew the true facts of the 


■case and the exact position of the transferor, as m 
•34 M 159 wheie the owner of a third sliare in a jomt 
family property, a fact winch the mortgagee knew 
mortgaged hall of the properly and it was lield that 
the mortgagee could not enforce the mortgage against 
a half of which the mortgagor had become the ow tier 
ha survivorship at the dale of die suit on the mortgage 
for the rule of law underlying the section is that tlie 
transferor lias by lus representation induced the 
transferee to believe in a ceitam state of things and 
the transferee has acted upm it see Mokhoda v 
utnr* Chnndra 7 C L J 381 3S3 Gan7 bat v 
Coetcanf 34 B 175 lS3,aiida transferee cannot be 
said to have honestly belieteil in the repie'-entation 
®f the transferor and to have acted ujwin it when he 
knew the true facts and jxisition The section, though 
ltd>08 not reciuire anv enquirv on the part of the 
transferee into die truth of the representation, 8 if 
1-^ T 2S5, 14 Bur L R 329, is based upon the 
belief winch nui-t mean belief in good faith, of the 
transferee and cannot help a iversoii who ignores his 
knowled,^c Hence, as the Court observe! in 
•'ojnqoi/j V the representation must incases 

oI transfers of nversionarj or contingent mterests. 


amount i > a representation that the transferor was 
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in posses'siou at the dnte of the tnnsfei, of 
rate that tlic leversion lia<l fallen in or the 
had happened 

Another cla'ss of cases arises where a Flmd*' 
in possession and a retersionei own in ct’t"™'’”' 
property winch the leverstoner transfers | 

himself and as agent for the female If he h'"* 
authority as agent the transfer of the female’s if* 
isioid Conithe enforcetl when the te\erfl|”’ ^ 
into his possession^ The Allahabad IIipli 
a case cited heJo-w has held that it can llial 
ledge r t tljc tn»e facts >a fata) tn n claim for 
tion under this section is also apparent front‘'"'f' 
noth a Cihlio 31 A -55 where the 
knew that the widow wa» in ) ossession, 

(7iiii7aSai a ffnswnnt 3^11 175 wliere the 
of a Deshgat Vatan knew that the mortga/’'’'’. * 
only a life interest and was not allowed to 
it after the death of the mortgagor though 
his'liletinieliis estate had ‘keen eiAarted so'*'’* 
alienable in tbe Itfetiim of the bolder 

Where iHfiw (sale of a\liich was forbidden 1*5 
was sold on a re) ro«nia(ioii tlmt it had fd”^" ‘ 
the aendoi R shnre awl was suhM<|itenll\ enfrni'®hi o 
so ns to beciinie 6 ilenhJe it wns bpi I that t'j® 
jirescntatmn was as to nutliuriti tn transfer and 
the aenilee ohlnmed n gissl iilh lunler this eec" ^ 
Aii']inv<ni'i't a Paroor 3 M L I 2f 1 In Pa" 

% IliTOflaonu "Him £■>» n mortgage of nn 
wliicli was known to Ik* reaeramunn wnslicid*'®* 
illegal under n G (a) 

As shown III note 2 III H C an ngrrement to traa«h' 

I roj-erli when il.e reren.i,>u r,,||, ,„io 
tJip coiitingencj haj j ens i-i nr I I aii 

A transferee cannrit of coiiree f.llow the j 0 

in the bands of n hoini ^itfe transfene fur ’ 
after tbe rbafb of ihe a,i,h,„, San<l hfthorf r 
f^amantii, 2'l C SS** 
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\Mien the transferorexprps comejxa contiDgenc\ 
the case does not fall w ithin tlie rule in the section If 
he cosenants that, on its ie»tiiL'under the conditions 
of limitation undei which it arises, he will coni ey, and 
acquires tlie interest bj another title the covenant 
vill not attach to the piopertj Smtth \ Oshorn, 

6 H L (1 375 If the mortgngee knows that the 
interest which the mortgngor cm transfer is inalien¬ 
able beyond las lifetime, and the interest is subse¬ 
quently made transferable bejond such lifetime, the 
mortgagee cannot, after the death of the mortgagor, 
claim to continue m posseasion, (} $uqabat v B istcant, 
31G m 

There is no necessitj foi eiK^uii; as under s 41, 

8II L T 26o Vunnfl Ba v \(autiq Po , 14 Bm 
L R 329 

here a person ro ikes no erroneous rapresenta- 
tion, e<7, couieys as guardian of a minor the obliga* 
tionwill not ittacli if lie succeeds as lietr to the 
minor, /fashmoiu \ A’onta 32 C 832 

So if the tnnsfeirce knows tint a lepreseiitation 
mvle 18 fdse, he cannot subsequtinlj claim the bene¬ 
fit of tins section Pan<f/iiri v Actu ihonj, 34 M. 
150 

\\ liere a jiei-bon mortgiges propertv belonging to 
limi«eU and another wrongly representing that ho 
IS oiidiorivetl to niuigir.* it and sub-equeiitly ac¬ 
quires the slnie of the oiber In inherit ince or oihei- 
wise, the mortgagee cm proceed again-l the whole 
rr<>|.eilv, 6uriu I’niaud i liimJc^krt Uaksli Pal, 8 
•V L J 184 

2 Transfer if, one not prohibited by law 
! g A <li«.qiialitied proj'netor cannot make a transfer 
The fiet that euh«e<juentK the proi^eitj is released and 
he IS gi\cn the i*owers of a full proprietor will not 
make the truisfer 1 aliil, Rod/in \ A<>»io(f "0 A 38 

3 SVialV operate —Equity requires a person 
to fulfil Ills obligations if he cati A ilahomedan 
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43 woman her eldest son and lier younger chilire" 
me entitled to the piopeity left hj her 1 n h^'*. 
The mother and eldest eon mortgage the n'oe 
property inch)d>n„ the sliares of the jounger ct I 
ren Of course the niortgago as to tlie share 
these children is imalul One of the jouiaff 
cliildren (lies and Ins or hei share goes to inciTi"^ 
the share of the mother and the el lest broiler 
T] e mortgagee mnv enfoice hi« mortgage 
the increased share also Ajtj-iid-diny Budd'a> * 
M 492 A his son B and liis uncle Cowna ii^ 
pertj as memheiH ot a jrmt Hindu family 
out any legal necessity \ moitgages the wlirle i r®" 
perty to I) Of course the mortgage i# inoi cralirr 
na to the ahares of D and C te as to the tliree foiirll* 
of the property the uncle beiug entitled to half *'* j'* 
property and the son leing entiilel to alialfill * 
fathers half C dies and his shiie lapses to iht 
family with the result that A and his sou heenf 
owner ot the whole proi erty each being eDtitlecM'’i 

I alf The niorf„agee cm enforce hie secniily agin‘t 
Vs lialf 1 iriufi \ //i»imo«/« 14 M 4W ^3'/"'i 
dm V UulVn, IK M 4dJ lint see 34 M 1 9 
Generally if a |crson in Mgagea or transfers J or 
perty of witch le le t i the | lesent owner 1'1 
ot ailiich he becnes tlie ounei Kubscf|iicnily 
iiiortgagco ( r tl e transferee can like ihe pr |erlT 
il/<i/orncf Issaf It ih \ Karamito 11 h 1 N 1 

II ’ \ 710 4 n 4 v KridmiJ' 

20 M ir jir \ Tt,Mi (j III! Ca 1“ 

Trinsfirof a ghstwali iniercst ns jigir fnitens on a 
wa/nriri title misequeiilly ncniiireil t/iA/c/i ^ 
Ui I 7 C L f 181 

The section it will lien tic« I rnifints the irniis* 
ferceV rifilit to the {ripcrly < riLiinlly traniferrel 
should It tome to tie IrnmifcrorM hsi Is If the trni'' 
feror ncijiiircs some titliii I r f ( rly the Iniiisfireo m 
II t entitle I to I r((.se I agninst this {111 ( rty d 
1 1 morlgi|»es his oien sharo tn j mt j roj trty wl ich I e 
hnl nlnnli trnnsferred tl e seen ii will n n a| | ly I > 
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aii\ other ehaie subsequently icqmred I5abu\ ^hadi 
I P L R 337 

The last clause of the seettoa protects transleiees 
for value and wiiliout notice of the existence of tlie 
transferee B option on the propertj origiuillj attempted 
to be transferred For instance A, vibo has separated 
from his father B sells to C the fields \ ^ and Z 
Z does not belong to V but to his father on whose 
death it comes to \ A sells Z to D for \alue D 
having no notice of tl e option of (’ to proceed 
against the field Z C cannot com^ell 1) to deliver 
Z to him Contui^tnt interests seem to be included 
when the interest vests A$co>i/)hT ^ohnnoii 2^e^l 
CG, .Voirnlv fJairley 3 Sim 103 See a1«o f. \ L. J 
49 29 C 35) Ihe interest granted rnaj be a lease, 
eee foot \ttt-ai»i a 6hoifAcc/riff 2C I R 382 

4 While contract of transfer sub** 
slste i< before its rescission, or discliarge V 
decree on the baois of such contiact does not end it 
A;i; iiefcfeen v liuddhati 18 M 492 \n owner of a 
fractional interest m a liouse morlgages the wliole of 
U Ihe mcricagee ebtauuv a decree and partial!} 
executes it Tlien the mortgagor obtains the whole 
house (n partitnn Fiecufion mav continue against 
the while house Ihtrga v \tiihommd hmail 28 
\ \\ \ ns V mortgages bis own share as well 
the share of his biother Bt>P P obtaiim n decree 
oil the mortgage 111 execution «f which he j urchaseK 
the pmjierli \flerwanls R dies anil \ gets his 
share D canin l claim Re share as against \ 
•fndidnin* > 6/rojif 10 Ind Ca 443(\11} 


44. 

Transfer 
e®-ow nvr 


AVliero oneof twoormore co-ownera 
of immoaenlile property, legal- 
b> competent m that behalf, 

transfers bis sliaro of Biicli 


property or ana interest llicrein the transferee 
Requires, as to such share or interest, and so far 


ns IS iiecessar} to gne effect to the transfer, the 
transferor's right to joint possession or other 


SB. 
48 44 
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47. WJieie several co owners of immo\e 
able piopert) transfer a sMt 

r isfer bi co therein Without specifjmfitli3 

the tmnsfer is to take effect oi 
any particular slime or sh3« 


of the transferors the transfer, ns nmon; 


transferors takes efiect on such shares equ 


tail, 


where the shares were equal, anti where t ie 
were unequal, pioporlionatelj to the eaten c 
such shares 

Illustration 

A, the owner of an eight anna sliaro anil 
and C each the owner of a four anna share 
mouzah Sultanpnr transfer n two-anna share 
the mouzah to D without specifying from win 
of their several shares the transfer is made 
give effect to tlio transfer one anna share 
taken from tiie share of A and half anna sli'' 
from each of the slnrcs of It and 0 

48. here a |>ereon pin porta to create 1 j 
M ao>>fer at different tn'K 
Pnorm otr vht« i„ ©i f,\or tlic Name in' 

crea e ly r moveable properl^ and sue 

iichta cannot nil exist or lie exorciscil to tl P! 
full extent logetlier each latter cre itcd rig'' 
shall, in the nhseiicc of a special contract c 
rc‘'Orvrtlioii binding the earlier transferees h 
Milijetl to the rights previous!j treated 

] 111 linng ID tl A f (ernii III if tlin fcctifii d' 

transferor iiiumi at (om« j iir| irt to er*”’’ 

orrr the » I’lf J r j r( / nkhls wliicli cann t all en 
orle rrerei’M I • ihrtr /uU rrtriit I >j'-lhi‘r 

2 By tpanefor.—JJwro slioii! I W iratit/fr 

sees T f >r ineanjBg Agnttnenli to traiixfir are n 
Iransfcn* ""1 h« nee tie eielioci il >ps lilt njilr • 
tliciii M irlKaKes of fm ire |n>{erlv are in lli 
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6am«* position as agreements to transfer All the 
transactions must amount to laZtd trana/era If law 
enjoins a particular form, ey, writing, attestation 
registration, as in the case of sales, mortgages, leases, 
gifts, exchanges, and enacts a ccniejauce not in such 
form will liaie no effect whatsoever on the property 
'purported to he conieyed, a transfer not in the form 
prescribed is not a \alid transfer, and hence cannot 
compete with one that complies with the require¬ 
ments of the lau 

I 3 At different times, not necessarily dates 
Inconsistent rights niaj be ereaied on the some da> 
hy sep irate transactions Wlieie the same transactioa 
or instrument cieates such lights, the intention of the 
parties mil indicate which of them is or are to operate 
ami to what extent, and m the absence of anj indication 
o' intention, a trnnsfei for consideration will prevail 
o>era gntuuous one , and if all the transfers are foi 
^°“*'‘*®*ation, e q , giant of 10 biswas zamindari each 
‘O A, B, C. the inierest of each transferee will be pro¬ 
portionately reduced 

4 In or over the same property,— 

the propertj must be lientical 

I Cannot all exist or be exercised 
to their full extent together.—There is no 
competition or question of prioiiU where the diffeienl 
rights can co-exist or be exercised to their full extent 
together An ounci of JO bisnas of zaniindan max 
sell ten biswis Hiulixide«l iJnre to 5 biswis to U 
and 5 biMxas to C llierc is no competition between 
A, B, and C xxhich would arise it the sale to B, and C 
of 10 liiswa- eich Two sales of the same 
pmjxTtx cannot coexist and the rule m this section 
''ill appl\ tsoh/jdchtiii-/X Bhatehand Gli 193 Iviam 
|*m X bhahdiu, P W R (1910) No 40 Can txvo 
leas«*s oxer the Kinic projH.rt\ co-exisi \ „ixe' a 
lea^ of his linusc to B for 25 xtars commencing from 

1009, and to C f >r 10 xearsi from 1910 Qit Whe¬ 
ther under the Indian law, die lease to C is not an 
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assi;?nment of the lessor’s rights to luni foi 10 
see Sar^ii V TT'arir, 23A 119 

A sale with possession and a lease ctn not he enjoy 
ed to the full extent together, hut if the lease i 
earlier mstrament, the sale will be taken to o 
assignment of the lessor’s right for the term o 
lease, and then of the reversion 

A sale and a mortgage cannot coexist; if the ^ 
was the earlier transaction thenioitgagee gets no i 
if It nas the later transaction it aras a sale o ^ 
right of ledemption Ramdtandri v Ain*'*"- 
47o, Siibhachand \ Bhoiehand, 6 B lO*! 


Whether a moUgage and a lease of tlie same [ 
pert) can conic into competition depends on . 
stances pTcept in an English moitgagc, the mortg 
does not become tlie legal owner of the property 
mortgagor remains the owner, and save where 
mortgage is usufmetuary, is entitled to remai 
poBsCfSion He can do as mortgagor what lie 

owner, and, if the effect of a fccmd/fdc lease is to il 

privc the mortgagee of the whole or a pail f’* ‘ 
Kccuritj the remedy is a mui 
under 8 08 ( 1 ). or one to enforce tin mortgage, if 
lime for jiajmenf has arrived, m wlneh rvinl, n priinf''* 
mortgigec would implcnl the lessee ns a defend^” 
HO ns to give him a chance of redeeming, and it tlir 
lessee <h^ s not desire to rcsleem, nud his K ise 
prior to the mortgage, he Khouhl set that fart *'l’ 
The jnirchascr of the mortgagee will take the propert' 
Mihjcet to the h nsi» 

If the lease Hi»s siilm qm m to the mortgage, and 

was Miih ns the mortgagor was, ns nn onlinnr) priniiiit 
owner, romfs Knt to grant or jiisiineil m granting 
th> re IS no reason why it choidd he nionleil 


Blit if the lease is a long term or at nn inadequate 
not, it nmv Iw nvoidei! 

A lease and an iisufriK tiiar) mortgage cannot 
Ikj enjoyed to their full eiUnt together If the Ieo»e 
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IS earlier It will prevail tLe mortgagee being put m .■*. 
tlie position of an assignee of the mortgagors rights 
during the term if it is later it trill be at the mere} of 
the mortgagee 

Whether two mortgages can co-ezist over the same 
property is also one of circamstances Usuall} there 
ts bound to be competition between them and the 
rule in this section applies and the later mortgagee 
will have to take whatever remains after the earlier 
mortgage is eatisHed ^irhuiVi \ Rughunalh 7 A f>68 
' C Subject pescpvation.—In ahlition 
to contract or re«ervation a rule of law may affect 
priorities tg ti,e [Registration Act s 78 of tlie pre- 
eeiit \rt etc 

7 Be subject to the pights previously 
BPeated.—The later transfer is not necessarily a >ul 
altogether It takes effect after the earlier tiansfer 
proiided there is aiiythmg left to lake effect f n 

49, \\ hero immoaoable property 18 trans- 
j lerred lor consideration and 

und” polc^^ ^ properta or ana part 

thereof is at iho date of the 
transfer insured against loss or damage by fire 
the transferee in ease of such loss or damage, 
ma}, in the absence of a contract to the contrary 
require anj inone} whuh the transferoi ncliially 
recenes under die polity, or so nuirh thereof as 
may be necessary lo be applied m reinstating 
the proiierty 

1 Ihis section rejects the rule of English law 
tint a contract» t insurance is personal to the insurer 
secf?i_/norv J’ri-fton IRCh D 1 Cf also Illust (a) 
to* id bi'ccific llclief Acl 

2 Transferred, I r by* j n per c mpleted 
conveyance so tl at the interest purjorte^l to be trans- 
fcrrM has pa-vsel to tie transferee Since* 54 
cipressU enacts that a mere contract to sell does not 
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49 5*0 **"7 l>eneficial interest in tlie prcperty, the iliS" 

sentent judgment of James L J , m tlie precedent 
cited above IS etricUy spe'ikmg, inapplicable, biitif 
the pnrcliaser has paid the price before execution 
the convejance and the preiai’^es are destroyed by fir< 
Its principle may apply to protect tlie purchaser’s Iifo 
The section however, contemplates not an inchoslt 
but a complete transfei 


3 Actually receives. —A contract ofuKun- 
aiice being one of indemnity the insurer nny refuse t 
psj after the xendor has leceived tlie price andpaftf^ 
with Ills interest t utullnn x Prrgton HQ Hi' 
3S0 \\e»t (o \ l»aae» {IS97) 1 Q U 225 
Tvhich ca«e the serii m will not -ipplj 

SO. No person shall be chargeable "'Al' 
Rent bona fid, n»>y rents oi profits of niiT int 
p^ul to holiter untl?i jiioMihlc pro)>ert\. tthicli h? 

),,, .1.- 
Ittered to any person of whom ho in good Itdli 
hold such properu notwithstiiuiing it mi} 
aftermrcls appear that the jicrBon to wliom sudi 
payment or deluory made hid no right to 
receue such rents or profits 


Uluttmlion 

A lets a ficlil to B nt i rent of /{b fiO, ainl 
thtn trinsfcrB the field to C il, hi\ing no notic-c 
of the transfer, tn gooil futh piys the rent to A 
13 IS not clnrgcihl,. uitli tlio rent bo pud 
1 In n'ood faith.— It is essonlml that the | 
nieiil hlionl I ime l»cpn in fnnh, rj, wilbout 

knowing that ibr iTrs in 11 whnin the [ itieiil was 
inn l< hid no right torireiti u I'.i)meiit by n tenant 
after notice of n<-ai>,iiinent of lus hiiidlirda inierr*i 
rionoi lie i'll! to b.* f >« i yi f.*, » Surenln,’ 

t' U Ix 31C ()>'— whothrrtlieeerCion co\em tboense 

ofn‘wrii/i/c inpnyiiieiu In Liiglish Uw. pcpn- 
niniiof rent I > the In, UonI iU« not di«rbnri.e tie 
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teoant from hi3 liability to a p^i^on to whom the * 
former hai a«siened the re<‘^rsion before the date fixed 
forpaym^Hl of the rent DeSteoUsr Stunderf L. IJ 
5 C P 5^9 Coofe r L- K j C P 132 If 

the prepavmcnl IS in pursuance «f a covenant in the 
lea$e, itis valid A and kuhorev Inirar, lO K S2 

* Of whom he in good faith hold 
satih ^TOpoPty.—ThestcMwi wly 

those ca-,e!> in which 11 er»onliohUimmo\-nble proj ertj 
'rom another eg, by lease license eie Ihe 
ise of the words in good faith siiircests that if A hnl U 
iland of P knowing nr belietin/t that B has no title 
0 It payment to B wdl not protect him from the 
daim of tl e real owner althoivU lia law he nns com 
lielled to paj to B 1 lie section doca not contcm^ late 
the case of a person in possession as n ticspasser 
S apprise 11 who has no title to the land recoaere mesne 
profit* front the trespasser (’an C the ml inner 
eompel A to pay asraiit to him * 

3 NotwUhstnndlns —Ihe section is 
not confine I to ca«es where llio person rcallt entitled 
to receive payment has aquired tho rifihtu do so by 
transfer from the person of whom the one in | ossession 
liohH the lanl but exten I* to cases when such poison 
many other wav proves a bettor iitlo to roeoixoiho 
rent A tenant is h wivci | hcoil in n dtlfu idt t < si 
tion Suppose \ in c ml faith takes n laid on nut 
from B , ami bofiirt he pass rout ( tlio ronlonmi 
claims iKiom him Unlere lib I\idonco Act Avan 
not deny tliat B had the ni;1it to Iheland nt tin date of 

tUoWase,nmlO S’) r S preveutB Imn from filuv mt 

int«r[ leader suit against I) and <’ see hagl mh v 
fiobifk 2 I' N til If lie ] ayn niter iintneift's 
claim he cannot be said to ha«e ncto 1 in s mi I f iitli , 
anl heneo the ►ccliou wdl not I r itect Im i tic n 
be compelled In pav to H an 1 ( liolb \ h i»n I iOb 
i> >t inij Iv n c ivoiiant tliai |l e I h-> ■ has tho ii),ht 
lca«e[eij£R Kh l’art(A)I Ti rhni * llio ( i lorili! 

IS Inlet I’sue \ nn<l liinsk the CViirt t ) iin| I nl |1, 

Mb 



120 


TnE Tea>.sffk of Propfrty Act [Act I' 


S3 then the court can ftive ‘J ^^Rut*\he rule 

®0®^ MadauMohanx Hollo,eorj 12C ^5 
of third party procednro docs not sppl' 

.ot Zo?o .o .»plea-l B A w.ll 1 .v» .o , ay 

A lei lan.l to B 0» hia deill. C snccee.jd^^^l 
md on C • death D nae the peiMO ||«1 

£,.tE Ihettuhtr ot \ sot ,nto 
mil t.om n and ha 1 her name teenM «l „ 

Ihe.aymenthj BtoE uaa m h ol/'' .. , 

cannot tecoeet Both rent trom B, A""" 

I mo‘WO „i,tj 

51 . AVheii the tnnsferce of 

property tnak, a any Mitpro 

inent on the properU he '® 
ToWerx under def«i. jng It gOOll 5''’|VVn ani 
t ve tIll'S nil'lltiicW eiituleil then to 

lio ta Bubaotpienllt cv ictcd tlioi ofrom hj anj ^ 

io„l.at...sn"<"‘" cue '®' 

nnlit to rcqnirc the peraons eanaing the cue' 
eul'cV to hato tio'taluo ol 'I'C '"'P™'''" ? 
eatiiiiated nnd paid or Beeiired to iho 
„ acll 1". intetcat m tin proporlt 0 
tmiisferto at tho then miik t wine Hitn 
jrrcsnectno of the value of srn-h nnpiovcmPu' 

'1 lie ninoiuit to bo paul nr s. i ured m i 

of such improvemriil shall 1 h tlio eshim 
value thennf nt tho time of tho eviction 

When uiulor tliecircuinslaiic rs ofoipsaiu 
tniiHfcroo Ins plniitnl or sown on tho ] 

crops which nre RroniiiK ulien ho 
thin from, ho is entitled to such uops n*' 
fris mcress niul eg«ss to gallier niul < itrj i ^ 


1 11,0 MTtion 1 - 1 ISC I <m ti o \ riiici|le m / “ 

,Wv /)«;•» h H 11 » >• 

\ n-i »* rhoic IS iiitliiiiK III lti< 'lAomclve 

inci iisi iciil vTilh llic *icli>n />fry>*i ' 

“UM I'JT 
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2 Tpa.nsferee«— The section is for the bene- s. 5t< 
fit of transferees onlr te of a person who line 
acquiied the land bv transfer Hence a trespasser 
canuot claim (he benefit of this section even thi ugh in 
good faith be believed himself entitled lo the land , 
nor IS an assignee from a trespasser within the rule 
Souray GnlmMoidin 13 SI L J 214 

Nor <loea the section applj to tlie heir oi legal 
representative of i deceased who oi whose predecessor 
in interest had not acqmtetl the Ka I be transfer 

In such cases the rule in Ramaden v Dyson will 
‘TPb 1 bit ihe occupant will be giien an opportunity 
of remounc his mateinK fsarayan \ Bholayir 
6 U H ( bO ann nit tompens>ti >ii Husen v '^o?er« 
ihnn iO £j j eren though both acted umlei the belief 
that the <iccu(atit Ind a larger interest I rjmohan 
f I'dlo xqe 2' U i 

2 Believing'in good faith that he Is 
absolutely entitled thereto. —'Ihe person 
who lais out money must Jiave believeil in qood fmlU 
that he was absolutely entitled to the Hnd A per 
eon wlio has a limited inteiest only sueli as a mort 
gagee le .,ee oi licensee cannw claim die benefit 
of this senim Imprrvements b\ moitgagees are 
provi 1e 1 for by s 01 If •> purchasei fiom Hindu 
widow knows iliat she Im only a life interest and 
docs not enquire into il e necessity for the sale he lays 
Out his money m improvements at bis own risk Nun- 
;‘ppiv /'nr III I b M L J 284 4tiioi/e/mrn v 
Aliormoni, 13 I' N 031 

In the nb-ence of snch t belief he cannot bind the 
other I-iriv by his net For instniice if \ knowing 
thnt he Ua> iio right in a plot (flinl winch l)eIong3 
to ll liml T Ik, i].... ( n u it th »ii„b he iiiav I ai e st lod 
h) Will not lie debnrreil from assettin. Ins ri„hl of 
< wtier»bvp (j {> \ fill tra H I A bS Podthyah 

' If’diimmnf \ iisiif, 9 A 411 N«ndo r CunornoZi, 

-MChTl 
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Tliii rule i«ell does not .11 terms eppi •» ' 
lord and tenant, a 103 00 prov.d.nK for •"''I' 

.h.p, Put .1. pnoerple 1... to lo *'<"1”' * * 

ed .ntl.e case ol tenant, pnltin,. »P 

laud, len.,.l to them When on the Bptn ', 

of the teim rf n lease the lessor 

the lessee the litter either dnim’ a F™ 

teiianr\ or conij ensatiou for the 

"rnuiKl tint the lessor with knowledge of the 

(lid not mtei fere to prevent It A lessee for a , 
iLHii IS in t empnwerwl to erect on the properlj 

rvuluutthel-.u<ll..rds.o..^nt aii> 

turt except for ng'KiiUunl purposes (s lUi n , 
. D If I.A alauss llf> I'HinOt oe 


. ..imuni jmijnj'srB -- 

f Prope‘n\ \ct) If he floes he cumot he t 
to he ndina 6o»i» fi<le Pl<nnl^ '« 

A \V N W). «/ X'ukatiiiin \ 

M L T -'itJ A I erninneiie tennnt is entitlf' 
arocl Int.ldtri.s It a la-an 1. r a term hel't''"" 
the lesM'i Ins made him n j enimnciit tein«t. 
tint iitlief i» fomi'lcfl on facts niid eircmnslflin 
winch would jiistifi u leiiaoinlile in in in 
lniinu It “• »« ] 

nni on the siiength ilnreff j tits up n cosih l 
in' on the hml without nin c bjeetmn on i" 
jiiTt of the let^Mir who kmwn tint the lessee i 
lali lurinE under smh lielief the f rmer (lumt 
the I *1 ""ition f the « ri^iinl term of ihc leisi U*’’ 
the lain r «nhcmt c imicn«iting him In fact if*' 
Court cnincs lo the conclusion tlinl tlm temnci '' 
liirned into n perimnont one, there can he n ' cjec 
ment nl all A/mn % fiifini 2i I 

Tin ipie>.ti III is I HP < f infi reme from the ficts|ro'' 
in the iw'e lorinsisnci .\ granls u lensi f ir » •'“'J 
loll ll III! 1 nfli r him Ins iloRien huts Inic enn 
liii.il 111 [os'Ce-iou nftir tin is|irnlioii of •' 

(iriii lm\c put lip and re| nind htiihlnics i 
ihe km w|*<C.( of ntnl wilhont rlijeclu ii fni 
heirs hs»p *|p«Il with thclinlnHif tliex were |e 
,„„,u„tlen-mts a., I A nu I Ins h.ir- Io.m. ronim-' 
lorf.cirertnl ilu l*o.irtm«) mf. r that the Iciin'i' 


i, Aorh 
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became permanent, Catperz V Kedar Sath, 28 C * 
738, fTorjjJtlfjnrT AztmtKldtn, R O 9S0, 29 0 871 
Atanrrate it will not allott ejectment nitbout com¬ 
pensation, Y'i$hiciniahai x. Ram Chandra, 18 B GO 
A permits B to occupy his land and sees tliat B 
has put up buildinjjs thereon He then induces 1) to 
sign a rent note The lindin" is that though the note 
was for one jear, the intention was not to tuni out B 
at the eipiration of the jear, or on anj subsequent 
demand, without compensation B puts up other 
bindings after the note A cannot eject B without 
compensation, llattatioyi Ruynji e Shridfiar N<ira- 
y>». IV B 73Q 

There are honeiercircnmstances winch may go far 
to weaken the force of the loleience, and one <*f them 
IS the circumstance of tlie Uotllord’s intciest being let 
out in tfiefcu or ijiru at the time the building « as r used 
Tlie absence of objection on the landlunl s part to 
the erection of a permanent budding bj n tenant (lur» 
ing the continuance of an tjuni of the landlord's 
interest sliould not be construed ns amounting to 
acquiescence aucU as mi^ihl lie inferred where the 
lanillonl 13 n direct receipt of rent from the tenant, 
Kriihna Kiihore x Mahomed Ifi, 3 C NV MI 255 

If the tenant had no reason to belieie that his 
tenure was jiermanent, he cannot, on eviction, claim 
comi>ensatiou for improvements, /email A.dt 

Ariifina, 0 1 \\ N 131, following lloteni a 

Goirril/iuH, 20 B i, Jiigmoh>n\ Puf/onjee, 22 B 1, 
exeipt on the ground of acqnie'cence. Aaiid Aionur v 
in-malj, 20 C 871, Ana/iammed v Sarauan, 12 il 
320 

The burden of prming that the tenancj became a 
permanent one lies on the tenant If hV does not 
attempt or faiK to establish it he cannm prcMtil hi-> 
lessiir front ejecting him or I atiiig the Iniildiug 
removed iiiereh b> showing that the lessor knew 
of ln^ erection anil dnl not interfere with it. Beni Rain 
T Knnfn,.21A 40tf, I* C. J/iihnmm.i f Umur/)urrt- 
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V Marti 28 A W N 282, hmail v Kah Kn$hin 6 
(' N , 184 , c\en a pennanent tenant nuist pro'f 
good filth wlieie a bmWing put bj him MonW 
tlie interest of a j erson other tlmn his lessor A is 
occupancy tenant of a cultivatory holding 
7amiiuhn of II i\ho gnes a permanent lease of Il f 
cultisatorj holding lo C, who does not enfjuireino 
the nature of \ a tenure C builds on the land 
sue to eject him Hitheshar v iJmrheail, 14 A 30- ^ 
\\ liere undei nn expeciation created and encouras* 
ed hi tlio Go\ eminent lint a cerlam interest wmiH 
be created a mumupilitv lajs out money m mij lO'f 
inents and buildings ji i-, entitled to hi\e ihe espcc- 
talion lealistd on pivu cut of a rcnsomhlp lei f 
price 1/un (or \ aectf e/Sf<ife, 20 11 680 

A tenant at will or for ft term lajing out inonp ' 
budding or improMiig without the consent of flie Hn * 
lorl dots BO It his own risk The siiiie rule appliP'* 
ACrteuliuril tenants residing in the ui>rif?i of it mH'’- 
ile Ins a right to abide III the rdhge nrid to erec 
building which is usual amongst tenants for the use oi 
hiinsolf his fnmilj nnd the purimses of agriculinrf 
He can repair it, nnil, if it falls d >wii and he is bldl 
tenant of agricultuni hnd lu the tillage, he m'" 
rebuild It Hut if he nlmuhiiH agnrultuto m Ihf 
vilhge the site reterls to the rimiiid ir He cm f'I 
build on thnt »»te "ffim withoiil the coiieciit ' f 
znminiinr Nor cm be sell the Ininso or the right 
occiipitun Ihe purrhascr cannot ai ijiiirp nnj I ci^ 
tcction fnini ojeelmciit lit putting up n c< -|ly liuil iu’lt 
williniit tlio coiiMiit of the niiiindnr, wliicli is * 
im|]i(d from mere Mlence specidit if he Hn minor 
IliijiriimT I ulhnir, 1 \ 1 , J t,r 5 

\\ here ft lease was exprcKHed to bo injerpetuilt 
but WASH It »“> an assignee of the lessee was hell 
eniithsl I ichini for im|mtriueniM, U O (' III. 8 

c n 

Ulierc n l<-i>c caseeT|rpt.B ieriiii«si> ii to huil I. >t 
was 111 11 ihnl elm lessor could eitlii r | ii} f >r the h”d I* 
ingorsrll lh< land lu ibi lessee. Uiil i/itfhmt » 
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Palani CM H C 24o Hus case was fioiibtcd m 8 
11 L T 2^1 

Mere negligence in mvestigitm^ tlie title <loes not 
preclule ^ wl failli but il 11 nrchiser knows or must 
be picsumcd to know that his vendor could Bell cmU 
under certain circumstances and he either knows 
that such ciicunistances do not exist or wilfullj 
abstains from makin^ anj enquiries on the subject 
tins IS evidence of bad fiitb. \rtMii<ipm \ I’erumal 

32 M 120 

4 Knowledg'c of real owner,—7n a case 
falling under this section it does not bCem to be 
■lecessarj as It IS 111 Fnglish law that tlie real owner 
should UaMj known i (tl>e improaemenlOT that nuother 
peo-on was m the belief that he was entitled to do «o 
laiing out moiiei in improving liis land Collier a 
Baron 2 S L It 34 

5 Mahomedan law.— Tlie fact that chap 
ter II does not affect any rule of Maboineilnn Jaw 
does not make the section maiplitable to sales b> 

/acto guardians of minors Dttrgon i FuAir 30 M 
lOf. see note 11 s Guanlian and Wanls \ct 

0 Cases —\ iijamni'i v Nuc/mminif 17 M L 

3 022 

7 Emblements. —A transferee oneMctionbj 
tl 0 rightful ow ner is eniitleil to emblements < iih if he 
raiseil the crop undtr a bona pie belief tliai lie was 
nbsolutclv ciitilleil to the lanel A person who has 
mortgaged his land canmt claim emblements as 
ftsainst an nucliim i nifhascr of the propertv under 
mortgage degree Id \lg bl \ I i«/iiui 2B 
Vor can the mort^agiein possession on whose 
decree the proterti has tuen. soil Ramalinji \ 
''amiapp.j 13 M l*i 

52. During the aclite prosecution in any 

Trii »j,;t t,f pro Court li-vving authority iti 
^■av ernj ns sut llritisli Inaia, or estabhslied 

‘toKiherci bcTond the limits of Ilnlish 
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India by the Governor General in Council, of a 

contentious suit or proceeding in which any 
right to immo^eablo propeity is directly and 
Rpeeifically in question, the property cannot be 
transferred or otherwise dealt with by any pai'I 
to the amt or proceedings, so as to affect llic 
rights of any other paity thereto undei any do 
cree or order which may be made therein, except 
under the authority of tlie Coiiit, and on Bucb 
terms ns it may impose 

1 In the leading case of DcUinmj v Sfl&i"'' * 
De G A J SCO, tin re'i'on for tlic rule is u'U' 
gwen — 'It woulil pHiiiK fje inipo'-sible tint nar 
action or suit could bo liitxight lo n eucccs'ful leriin* 
nation if ilifiiatioiis [x'ndeiile hit were nllowdl l' 
preiail The plamiifr would l>o li ihlc* to he tlefeatf‘1'» 
eiery ci«e bv the «l«*hndnius dlioiiting before 
jiidgineiit or decne, and would be tirnen to om 
mence Ins proceedings ile nort> sulycrt n/rihi tob’ 
ilefentcd by the Rainc ooinuc of piocciding,' see 
V Miilhtii, 31 if 2CH li>(b< xanio cfTcrl, and ^ 

Siiuo 0 li’iu L II 117J 


The conditnwiH for the op( hc-itjoii of the ml* 
arc — 

(0 Tint ibe HHit or piotetding Khouhi tic 
eonltnlioiii Ulun n eiiit i« coutuilioim in its nnfnw- 
jt iH not iicrcwirs fur hcnics of hoiiunoiis to make R 

Ni. /’.IM//J Ihifiit, s I'r-uj .\or,iiu 20 A .350.1' ^ 
'll.is ostrruhi* L'ailhnwynm s .t,6M IS C Clo 
r.,r40t.„„ V Slueh, Ul A 1(K, ^„}j,o>/ y J"’"‘ 
mnhii, l» M JfiO, wbirli liclil tint hiicli ►< rvic< was 
C'l'i iitinl llic i-ime ri timrks nitib to </niturlhu) * 
Lu>-I,m,w. VS A 198 Uf>.n,lro \ Mohn.lU C 71' 
hnulivn V Diriftmonry, ib G'S Jooftulni \ Fuh 
hman. 27 C ?7, Ilmkrhi! s .lnyU,22.\ 1C«. 171 

CsMH fflhnrJiig till IViri Coiiiirii riilnic nrc CJ/nMi'cy 

r a l,„ IJ, A 1. .f 477.' AWm/iiM v M-iir../;^, 31 
n 103./l/iirfl/\ fbm.VrtM, ON I. U H<1 
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An application for leave to sne as pauper initiates a 
contentious proceetlm" Ambika Praiad ^ Dicarfcfi, 

30 a 9o 

(»0 T1 at tlie suit or proceeding; should be tu a 
*lafe of aettte prosecution fins includes tlie period 
wtween tbe films of tbe pHint and the final decree 
Presentation of an award lo be filed in Court under 
die provisions of the Civil Procedure Cofle is equiva¬ 
lent to the prosecuiion of a plaint franjiionv ilapi, 
4 B 34 tinal ilecree does not necessanh mean 
the decree in the on^smal Court If an appeal has 
been filed the matter is slill m a state of active 
proseciiiinii, Chumlol v Abdul 23 A 60 Cobind \ 
Gnriarau 15 C 94, 3 M 106, Uadhikajxiti a 
i^Qlhartman, 7 M 96 \ transfer durins the 

pcncul allowed for appeal is under the section if 
die Q| pe„l It eventuaU} filed, Dinonath \ S/inma 25 
C -3 But see Auhori/ r Vahomtd 18 C 185 
I* n 0891, ^o 30 

A decree uist on a mortgage does not terminate the 
sun B/ioirani T Vodnirit 7C L J 1, Parnotom \ 
29 a 76 Dhira}\ Dmanoth 6 iS' L II 140 
J/iUMir /’rated a Goya 20 A M9 S/nt;irQ7K % 

I aman 2J H 039 Loketialh \ le/iu(una?id 2 Ind 
Ca 8j ((,il) /,ru;aiu»fl» \ loyfuitar 9C L i 346 
Me aU„ ^ Halajt 2S B 61 CrojolcM/iore v 

■Weapon 13C \\ N 1135 

A consent decree binds r transferee liefore the 
decree Irnininufai a l/<i/ii/undi 29 il 426 overridinc 
12 M j {<1 nnd lUssenling fioin 18 C 18S, so lu 19 
'* R 197 III IS C IbS a jiopert^ was mort- 
pced after its release on objection bv tbe Court of 
urst instance but nticiber before or after dit B]]>eal 
iroiu order t f lelease is not clear The appeal 
c< iiipromisval Held tbe mortgagee was not 
“unllj the conseiiidecne Vo aU 3 il I J lUl 
A transferee after roiiseni decree m a suit lor speci- 
hc I-erfirniatiee Ih l>oui d Viflal t /’rro, 13 C W 
** 226 In 2 O C 33U wliile the amt on a mortgage 
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was rff’fl'fP* *1'* mortgagor executed ^‘’‘'‘‘^1 
alienation, aiKl then compromised the 8«'‘ , 

mortgagee Hj the compromise, the 
pe.ti'uas ,e morl^ged for the ‘’f’’ 
advance of Ur d.OOO It was held that the 
of Us petuUns avoided the four alienations onij 
extent of the debt due oo ‘S'® ^‘■*‘^"'7 a Iml Cfl 
alBO m 13 0 C W,Jhunay Touicl.nvd^ 

108 (All),/)/itro;\ Dmanath, 0 V L K nu 

The fact that the 

does not validate a transfer imde dm mg its P ^ 
if the claim is aflerwaicU deereeil on api’®® • ' 

\f.er the final decee. the l«ir cf 
A tiaiivler after such deciee iR not nffiofe J 
i! the decree holder bae taken no s'®]’* „-„n«t 

years to enforce, eay, his mortgage ‘Secree P 
lands not compriwMl in the mortgage, I e ‘i,... t 
3/andi 12 1) T17 contra. 1 . C 346, « ^ ^ 
puiclnsirnt a revenno sale after a J"’'-' " ’ 
nicMgnge decree bm its 

hchl hoimd I.T the an e 1 ho rnnj-ih C Inef ^ 
P U (IS'lfl) No 50 held valid a mortgage *‘*^* _,, 
after an cr-rofh ‘S®®tee in favour of the morlgar. 

and before It wn« ec t RBide 

The doctrine of fi» peudrna applicR to an 
iiurchai-er under a iiioncj decree after tlie iii(Htg''A 
Imi) ohtaiiiol a decree ifechinig liiR hen on 
r,c,.,rl., I' " S 3JJ, K,,h > IM. iC - 
!;/«iroov Chunder.lZC 20'J,oi j riv.ato pur«hn“ernf 
an rr-/»irtr j reliroinatj decree fnr Rale, / rn^oAir'”' 

V Vt'vaa. 13 C W * N I's A irRiisfcr Ixuwif" 

imlgmnil ard np)1icatioii for review i« not with'® 
the section, force V htim/c, 11 Moo I’ C 3CI 

(ni) 1 he smt miiht l»e |M>n(h>i 7 m " Ccurf in / rit*** 
/iidiri, or istalihshid Leyoiid ihe liiiiitB of Uriti'h 
In'ha hv till Covcroor-Gemral in Coonoil Jliercfore 
& dccric of a foriigti t'« urtdorn not affect a tiftORfot ® 
Ivnd m Ilritivh India, t'atam v .‘'iiArrjfnriiiy', lU 
257, where a jiroiH-rty in India vrav inorignged atirt 
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» conditional foreclosure decree ii> llie Sinsrapore 
Suiireme Court hut hefoio sucli decree was made 
absolute It wa-> a quera avhetlier the mortgagee 
would ha\e been affected, i( lie had notice of the 
eonditloin! decree ExKlciitlv. the «ame wouhl apply 
to a decree of a Court in the United Kingdom 

(ir) The Court miiat /inre junsthetiou tn the 
matter If it had no jurisdiction, its decree cannot 
invalidate a transfer made during the pendency of g 
suit tlieie, ylhahah \ llutini 1 A o88, Aiitinda 
a Dhonendra, 14 M I A 101 The section coacr^ 
the ease of a plaintiff who. at the time of the transfer^ 
was fcouo prosecuting his suit m .a court, whulq 
horn detect of jurisdiction, was unable to entertain i{ 
«nd ilierefoie returned the plaint for presentation li» 
the proper court which deciee<l the suit, Tnn^or Majln 
T -htadhari, 14 C N 3’.> 

(v) A ri/}ht to the tmmooetible jyroperlij n trana. 
ler of which la sought to be impeached under s 12, 
•Wirt* J(- ulrrrril/ (rmd ejarrrjfonl}/ iw ^ino'lmr .{ Kinf 
preemption is suui suit, (Hiagitctfv tTotmd,.“A 
L- J 477. bo IS one on a mortgage, Duryn v Madho 
0 U L. J IjJ, Sai/cif Zahid 47i v Indar, 110 C 50, 
M IS one for redemption 13 <) C 50 \Mierh 
pending a pre emption suit the \eudee sells the lanq 
to another co—barer having equil rights of pre. 


, eiiiptKin witli the pre-emptors the rule of fit pemleug 
. doeH not aj plj, I’ L It (1011) No 74, followmiv 
' 1' H. (lOob) No 20, the more so, if the prcl 
'empior has imideadcd the second \endte, and ha, 
had tried the queMion ns to the relative rights of tlig 
I two to pre-enq t. Vunpul v brthi6iam, 27 A 544 
A rival pre-emptor who with knowledge of the pen. 

I deiirv Ilf a previous Miit of pre-emption does noi 
luiihad ihe ] laintiS m that smt and obtains a collq. 
1 uve decree, takes the properlv subject t< the result 

I 'd the first institutcal smt, Ifurtinm v Jitun 1* b 

\ suit for maintenance when the plaint vloes nc,| 
■"h f r n chargi on anv | roperty sjecihoallv. doc,. 


1 


s. 6Z> 
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’ not aJTect any particulir property, tlioiigli it 
end in a decree cliar'rm^ the /amilt properf 3 
the maintenance A transfer of such property 
diHR a suit for maintenance is therefore tahd 
though tlie decree cliarges the family ] roperu 
n ith the maintenance. VamAa v Ellappa, 19 M 2/1 
beeiis if the suit for maintenanco also asserts a cInrS' 
o\er tlie property or a right to live in the fmnh 
house, Purirtti i Amu, C B 567. Bhatti y 
23 M 50S 

ho a suit for accounts against an executor fl)f« 
not debar him from moiigagmc his own proi'crtr 
K'Himtinnissa \ Nilmtmt 8 C 79 Xor * 
<|eciee against an eTccwior to pay a Mini of inoiipf 
due from liis testator prevent iiim from crcilii'« • 

mortgage mer the pioiuTty of the deceased 
V \xlknit 6 V 6)0, 1> L n ('08) 52 So, 
n portion of a piojKTiv is comprised in a MUl • 
transfer of the rtmamdei is not sliccted 

ho a suit for partition ulierethe slnrpsof the partu* 
and their rights arc not ilispmed but onli the m'l 
III whicli tlie Iiiids shoiild bp .allotted liotwetii 
ascertained *lnren. does not nffert the rinht to tr,f 
specific property and an dienit.on of n portion ofll' 
pn.iorti during the pcndciic\ of the inrlilmn 
IS not liid, A/t m |/i, /\itonjt 1 C \\ N CJ 
Messrs Unmn snd Shepherd it p 117 of ll"^ 
Imnsbr of lr..|Hrli. Man the rule thus -‘‘IT^ 
doctrine had not f>., n appl.oil » teept m ciscs wi.rrr 
rn'r '**" ”* "hicll n specific ciimi 

mode alTiilnig h.iI.j. rt matt, r Di1 

cr,sb,ord .r''2i"''* 

. ■ a imn ten ml mlministnlion 
nnn.i Mcnred on an (stile hut i 
l»7 .. ... 


Mill for 

ct.sl nguiiM tlie osfnie Us,If. wouhl not 1 

"illini the niinnmg of iho rule Ihit >' 
the aim „ bnnulit hi n crciiil ir ■ 


' Hoilie 

a Ir-m'-tcr the I.MUor'. eshue clnW-d "hVliis .f'" 
« Ihhisd.hts S.«hnami„,i,p,„„|,„,„.„,„^,,„/„« 
bich. i. hen r. gist. „,| „u Lnglish Jiw. girr‘ 
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the plaintiff priontj over a purchaser Irom a defendant ® 
holding tlie estate under the will whether as devisee of 
esecmor, subject, liowever, to au exception m favour 
of a purchaser who rensonahl} hupposes that th^ 
defendant is selling for the purpose of discharging tli^ 
testator 6 debts, for the pendeiicj of a creditor’s suit 
does not suspend the executors right to dispose of the 
propertj and give a good title for this purpose Uiilcsa 
tlie suit IS sucli in respect of its nature and of flit* 
relief prajed for, as to give notice to stran,,.crs that 
the particular property maj be affected bj the decree 
or order, thej are not bound by it So where the 
puit in question was brought bj the representative 
of a deceased member of a joint llindu family against 
the manager asking that accounts might be takefl 
of the management of the joint estate and tliat ft 
'artition imgiit be effected between the parties, and 
)\ the decree accounts vvere direclctl and a ueciver 
Jllointed and by a sub'cquent order it vva^ 
hrected tliat 1 art of the estate should be sold it waa 
\\n> ■p\‘OTi\v^ tkavvaong ww\et % m&vag'VRts 
1 ending tlie'e proceeding but befoie tlie last mentiotf 
fd onler was made was nol affected In the order f<r 
*ale (8 (J at pp 70 8>) On the other hand when 
a euit was brouglit In widows of a deceossed Mahomf* 
dan vlainiiiir, that dower sli< uid lie paid out of rertai*> 
!ro|ertv u was held tint a mortgagee f the sam® 
irojirt\ iskiii„ fn jn tin heir jcndiiift lili \\i»s 
bound In the ilecrte (4 ( 402) \ suii hr duwcr 

to he I aid of certain pn j enie» Cerii/cf v fJuofi, 4 
^ 4(H) 1’ t or the dcirie in wlucli can I e executed 
oub Against the nsstis of tht deceased husband 
l<i*mv Pot?! jri/, 1*) A r>*>l js one lelaniig to Ji)i* 
moveable j rnj>ertv 

\ unq le iiionev ileciee on a nioriga,^e is n t < iie m 
^hich a ruhl to immovt il le j roi‘citv is in uue'tioa 
l/i/ini; iiiihiloir 21 l^s p < 

In a Mut for n nioncv tUent Q^aiii't the rtjircscnta- 
tiris of a iKveisoil i>«rv»ii the whole estate of that 
IN'tHu Is 11 it directla an I ej>ecificall\ lu (juestion, 
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' "““”3 Pi> 8 M Cl a 

(Bur) P r R (1908) No 52 

{^l) The ainl must be against the parlij irho 
transfcned llieiefore wlieie a judgment debtor 
propertj w as sold in execution of a monei decree pern 
mg a suit by another decree-holder to estabh'b t 

rights tn the same propeiti against persons at win 
instance tlie altnehnient was removed the purch f 
HIS not held m htependente because the piircla c 
does not take as the repreaentstn e of the judgiiien 
fiehfoi but icHeiiselj to hini ami the judgment-debi 
Has not a jni-t\ tolheMiat nor Hss he rei resenlCflI" 

the decree-holdei l.luVnIjty Kashi n 10 U i'" 

fotloHinglA W C.M^er^e^ if the ] er^rm h 1 n h 

HiomtPd IS astnn^erto the 7i* the ahmo 

H not nfferted A«if,e ^ Futehaud 8 D L R -174 

, ^ Tranefop void —Pj-yvjded tint tliesec i 

itiODs are MMIed iho lnu,fer is toid in m fir« 
Jt nflecls the rights of am |srtv thereto o her tbr 
he transfer)! «imWan> deciee or oiiler hIiicIiii'^ 
•0 mde m the mui oi jnceeding . « if dim 
he lendeiics of a c. ntrilMi.ion suit imler r 

'I' '"'IM' I" «liifl‘ f'f 

iWrw lh„ ; 1 "ri'li 1 1., ll.tni Tl- 

oT il, I "'V «.fF ™iifl I 

iti. I.I I I" f'-’F'' 

r.;, i! r ' t ■ ■ Hf i ■ 11 >./.■. /■' 

c 

haViSen ** V'7 ' reciie I tl at !<• 

their cimtie* tf tel m|ti ii to tin flfliiild' 
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The Court then orcleieil that R rafScient portion of tlie 
propertj should be sold to pay the costs of the j>arties to 
the suit, and the defendant pimliaoed undei this order 
He had lull notice of the plaintiffs claim llehl the 
doctrine of fi# pendeiLidid not apply 8B L R 474 
See also Mnrtn Varthn \ Ipmindi, 6 M H C 71 and 
SIS. 8 n II C A C 5'> 1 Ihde ICO 22 W R "47, 
f^nmehnnJra \ VaJinJaji 0 H 141 20 A “140 (lease 
of pnpertj pendente Iite), 18 C IG4, P C 

Even n jmrehaser at nn execution or anj other 
imoliiatirv sale pending a smt m respect of the 
propertj, is hound bv the doctrine of hs penrfen* 
ninaiKifh \ •'/ifljna 28 P 21 M‘iha<leo t>arnii v 
Thahir Pranad 14 C ^V N G77, B>/ram}i r r/iHiiiu 
M 27 n 266, l/ot.Mf \ A«rr..hiddin, 2' C 
179, P l' Samid r ft hji 28 B "Gl 'j/ieoiifirnin a 
22 \ 212, Jl C 94, kutiht a dfmed 
14 M 491 favhere the properlj was purchased m 
•'tecutiou of a monet decree the sale beiiiR suhieet 
1 inortga^'c and the morJffacee filed bis suit before 
>>e execution sale), 7 M 11 C 104 4 C 789 II R 
'* C 24 and 04 (where a sale in execution took place 
jondm^r a mortfiaflcea suit), 21 R 249 12 C 
•29 (where the |)n)]>ena was sohl m execution of a 
u 'iiejMlecne pending executum | roceeilings on niort- 
decree) OR "b" (i»l>MMpni' 22 B 129 (where 
' '‘uhstqueiit res‘'*tere«l murtca^ie pir h im d the 
‘1'uty of redemption pendiof* the execiuttm proeiid 
nip* on the deeree on n prior oureftistered mortKa,;e) 
Ai*We a Jiid» lie \\ N 828 8 C COO is 
ipUnst holdmc an auction purcha'Cr Iwund, but the 
Wisu II was reaersed bv die Pnra Council m 12 C 
'14 P C where their I-onlsliips doubted the accuracy 
''1 the pn position llie doctrine applies to mro- y' 
I'nitarj mIis ej f ir arrears of tax but tu i to vestinc 
f nn iiwib put ^ estate in the i fficial recuver Kulir 
'Uihena Muthii hrixhni 26 M 230 

Tlip nilc iloes not defect a } urcliaser under a 
‘j •<'ree or onler fer sale m the aera suit in which such 
decree or onler is pass^il , lienee rerersal of n j 
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52 <le< reo does not afTect a sale under it Shidul ' 

Will 29 n 435 

Tlie fact that the transferee hid no notice of ll ( 
suit H immaterial. II B R O 24 , 7 M H C IW 
II B H G G4 So IS re«istiiiion of tlie transfer, I 
B 1G8 23 W R 3S2, P R (189“?) No 32 

The same property uassohl to two pnrclnsers u 
execution of two decrees The sale to the first J’*’' 
clnser was ronfirmeil in Nmemher 18S2 Tlie si'< 
In the second, who ohiametl possession took pbre i® 
Ociolier 1881 the properti haiinp: been aftirlt" 
under the second decree m Jlirch I8S3 The firs' 
purclnser sued in luIyl883to hive tint ithehnif’'' 
removed and on I4tli November ohtiined a dccire i 
tint effect IlcUl tint the ittncluiicnt of Mirrli 
18SJ thoufili It Ind preceded the first i urclii«fr* 
Milt m 1881 ms of no ivail to the seconil purelia'-r'’ 
Uoliftif V harrohuhhn 25 C 179 P G 

A fiile under a j msne mortj;», 4 i decree cinn ■ 
nffeit tlie riftlit of n j>rio« niort^uii who Ins j irj 
chised 111 execution of Ins ■>rior decice. Ilor /'trrl’’ 
V Mn.JH' 891 


Until atlichmcnl has been unde under a iipift 
ilecrcc tlie rule III the acctimi w ill lint ntii 1\ 

•sir-iiiv 1|P W \ i/rV 


ilii d<flriiu of /m jvn feiM nj j lies lo nn nml‘" 
eileundirhs I 1 an I »| „f tl„ <^,1^ I n'l 

(\et \I of 1S>1») mI«m at tin lime of the nurti n 

Kil. I T nrrrnrH of rexniie a mortj.nt.i l•ull is 

iiir»si<et if H If (I„ |,ircliiser d «s not rch<ni 

yill,,,, 

,r, M,„,J 

'«! r"/ ' ‘ ‘ '■ ■' 15 <’ 

"r, I" wH t»r nrrutrs of revri'"' 

aficr It Inshouideilmd l> l«l,nu |. ih. ji..Lmrnl 

d‘■l.l^r. f Am the Mill, f ||„ htlir iinhrO 21 r Cl 

llV 'n 'Cc*’**" ^ 
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A mortgage tak n in renewal of a mortgage etist- ss 
mg at the time of a siiil on another mirtgage will 52 68 
not be affect d li\ li3 penleii,Tani I'joiad % Kn^lo, 

7 Ini Cl 173 (Cal) 

3 Transfer mclmlea a perpetual lea^e bj the 
decree holder f,i]apiti\ (i>Mjapa*i 7 il 9 j A lease is 
TvitUmthe section Thnknr a r'nji 20 V dtO A 
lea•^e which is an ordiuarj and reasonable incident of 
mtermi benehcid eiijojmeiit will not be ai tded but 
one of waste ian 1 with tbe option of eitbcr rultivat- 
mg It or keeping it under grass 19 not of Midi des np- 
tion bat an act inatenalh ilimiuislimg the lessors 
n«hts in the \illa,e which ms mortgagee is entitled to 
8«1! Dluraj V Dina lath 0 N L U HO 

4 Effect of transfer—It IS not loid but is 

ib'pn lent to tlic rights of the parties to the litigation 
imisimiv Dol rh t tanixrtie > M 171 h,rtdMchnii 
"I' llnilehanl b U L U -171 Hence if a plain 
n c e'aiiit IS no affectccl In the defciwlani s alienation 
|^__^transfer is good \ntlii)i \ Sana 'J Horn i H 

I ll die other conditions of the section are ful<ille<l 
‘e secinii a) plies to a decree passeil upon a compro- 
r\ tJhaJile l»0 (' ‘tb fnnjor \fimhi 
. fi'tdlnri 4C N 32-> Mmxus 7iroc;,<i»/ 

^ 1q1 ( 1 10.S 

A transferee pitilmte fife cannot questi n llie 
■eerie In Rhimnig that il was for anx reason wre n„ 

'!'{»{^ SiforBe'tom 13 O C '/» 

63 . E>er^ transfer of immoaeable pro 
Pjjjj I n^ade sMlh inlDiil to dc 

Vr ifsns frm,i prior or subsequent 

transferees thereof for consi¬ 
deration or co-owners or other |>ersons liax mg an 
interest III billh jiroiierta or to defeat or dilav 
the creditors of tbe transfenar is \oidalde at the 
^ptim of am peroii m defrauded, defeated, or 
Idclasxd 
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Where fbe effect of 'iny transfer of immo'C 
able property is to defnud, defeat oi deli} 
snch person and such tiansfer is in.iile gntui 
tously, or for a giossl^ inadequate considention 
the transfer ma} be presumed to hare beet 
made uitli snch intent as afoiesaid 

Notbiiig contained in this section shall I't 
pair the rights of any transferee iti good ft't 
and foi cnnsKleiatioii ■ 

1 Creditor —\ person claiming an 
sum for a tort oi a bieach of contiact is not a erf'' ^ 
Siiblfinna y VatM?a lb M 457,norJsa jerwn ", 
has a claim for an accent of a share of a deret 
partner see Suhjn ^ 22 M 139 

witli a new to era le pa)nunt of iin dells 1 e ina\ ij 
citr a person transferv hi- |t ftily vnlimtarilv 
future creditors nu ciiiitli<l ii tin. protcetim ‘jf ' 
MCtion Shihman \ t*/ foicn ' \ik 47". fi , . 

I I'enmj 1 If A J ')> UoMintb/ini y Jlo^i fiwi o' , 
ncini I 11 7/»omi* I lU it \ l/nf/nirdHi'i 4 h' 

(t ‘’Hi 'anlr-crjiK 111 < r (lit r-hure to print nnci|r‘ 

inictition to dehi et< < i ili ii tht debtor 1 ad m t * 

Mtniticni n-s«i- with him t> mu i Ins three i ii'l ” 
debts '>[irill\ WiUniit '-m h iiiK iitiOli in »> I' ‘ 
fi rrul when an owiiei tnti Is u| n i Kfecidativr b" 

III — MX 11 iif(< r H inii-fi r of all his 11 >j i rli. ''Ir "I' 
Ltjn//i* 1 Ii 11 I , KKi bpimll \ \\ilhir» H’ 

(1 .T A’s -"M Whir* till tnii^fuor i- m t m «> 
liirnissid M nmsiiiiri H at the linii mil link'"* 
rn«nnihlp lu d u mmhu tuuichr it will n't ■' 

,f oHiiu'to huM, MM h. I m ft, tciihtiui lie i-wi''''I 

hiscruhiorM H.'rHft if he i- mi <mi 1 urn—''^ 
n-iml.liy Sottonnl flnils !' |. U (l'Hl)\o CJ 
It 1-II >t nuv<-.arj that » cndilor M.ikiiig lh‘ 

of tin- MVtiori fthriillhaM rhtniiic<l a d< < ns l>"t 
tint ( a-i It iimsi Mir rulM-hilf of liiniM If mi 1 * i 
, d er rndilors a fleoiii -7 11 lll 3 

Ilii lirsl j irt if ihr HOlim nlitmi. I> fp"'' ‘ 

I iinh w p> 1'Isi-. I III I art • II tin Nntufi -7. H'* 
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this country independently ofanj 

justice, equitj and good conscience dodiit f^, 

Ua/t «med, 10 C 61b Rantjtl x Vtvmiah It 
1 1’ I R p ol3 

I heie IS a difference of opinion Tvliether the ‘ 
siunsuudci n Eliz 2 C '> mail cases apply to 
section The Ulcntta High Court thiuks thai^ 

eection makes departures fiom the English nn, s 

whereas according to the Bonibaj High 
202) the ordinary canon of construction is 
legislature does n >t luteiul to make an} ® , 
in tlie Ian bejond what it explicitlv der lares e 
express terms or by nnmist ikeable imi lication 

3 Decisions before the Act.--Let “s 

what nroposiii nis «eie establislied before the act 

hon tar the> base hem maintained aftei the p’ 
of the Act Ihejwere — 

(0 When there Ha red transaction between 
parties foi aaliiable consi leralioii wlietlier it be 
wa\ of sale or niorua,^e tlie truisacti in is anlnl ‘ 
as against a creditor tliouji the object imr I 
been to ilefeaian CTiieclcil execution S/n hnrapl 
h.mnuia J if H C 211 Ueliancewas jlacei 
iroofa Dine 7Q B R b95, f/ede \ \let 
(’o 2*5 I J ( h 777 DartiU v I'erri/ 30 L J 
3}'i an 1 an earlier case of the same court reporte 
2 M II C 210 

10 tlie same effect are / d/«A;e^ nil\ /it n nl ' 
If (' _Hl> Himbaran\ /iikce 22 W It “175 * 
^ llnlin'ii I U » rii 022 /(dferl\ /r/mdl: 
5 M H C SOS llotmegy Pcmiy 3 K A I 00 
A« was ol»« raid III hhaqt^eiit \ Kih'i 2'> I' 
215 A sin^li rrtditor uitlioiit inn ttnr,.t I'l'on 
SI I is'l irt\ aluimed Ins nu 1 ettir ngl t tinn 
Iinita )i<l aliein t t»insist i ii its nj | heatiou I < tin 
fiction < f his claim , it nni bi m excess « f « ba 
nirts^^ar} tlxriinii Ixithirnss is nii I otliers lia' 
cittin s on thci i 
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vend if tlie tiinsferee is free fiom tbe 5 

V Utavi, Id B , p 43S relvmi: on Golden a , 

Ch D 394. (bat see \ fffei 

MHC p 88} Campion V Colton 17 ^ ‘ , 

if transferee lias knowleilRe of transferor 
ness), Holmes v Penny K 5. 1 90 ^ 

8 Cases after the Act. -The ssme 
Ins prevailed after the Act Ilusain BaKsh^ 
ilnsahib Khan 5 Ind Ci BIc o/U 

1611 W.lshon^ B>shn 21 C 825 (even 

trnnsfeiee has kniwltdge of an irapciHlin? 

Bhagieanl^ Keditt 25 B 210 (nlthousli , 
knows that the transfer to him will have the 
defeatm.; aiarticulat croditoi) lie 0“”°' 
knonn cHect of die adsaiUage to be gained ^ 
the intention to profit bj it ore insiifScient to t ^ 
nn intention t<» defiawd An intention to gii 
Klvantine foroneN self iint inc-identtlly 
to another But it is not ulenlinl " dh the me 
to nii«e loss More must be prmed ^he i 
must be not only to get beforehnnd as . 

iii<iiu<1inl chim but so lo affeet the „eneraM' 
the debtor as to len»e them inadequate for his l 
ticsasswhole winch otluixMst maj beB'tti'’uet 
tiio reiinining pro|»riy Tlie defeat of ,‘,j 

must be the domimiit niolue ’ if< at p 210 lioni"'^ 
T 11 B 1 619 HamtdiiiiuiBtn v ^ 

Tiwim, 3iA 17J Jmoief.iw/v Gokul, 5 Bom 
142 ildl im \ I oo»h »/mr 31 C 99 .>, ./aid.i v o” 
thnr, 7 Ind Csi Cl I (On Ih ) 

IMicie tin intention IS ni t oid^ to secure hi^ 
trniisfcree a debt b\ the tiaii<Fer of pioperti hiitn 
to prevent a det rce-iio! ler f om n sli«iiitf his 
ntt ichiiig the profeily Innsfi rred, it m /rnu I' * 
Mating bin \ /imn if. B It lOl 

III 3 J M 151, slnriQg m the veml ir « iiilention « 
lit 111 infermble frtnn the ttndee n^u'iiiig the len i '' 
ronurt his properiv into nsb while end>srn« 
fllllio<ii.li tlic vendor a| \ lied tin price in diiehirg 
prior chirv s iht iittessitp recil<'<l in llie <leed 
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9 Burden of proof of good faith "ind paj- ® ®3 
ment of the consnieration on the tnii'iferee I'ulnma- 

in l/ii/diyar \ South Indian [ xpnrt to , 331 

10 (ii) traudnlent preference of a creditir can 
not bo a\oiiled at the fi111 of a bingle ircditor \lotilal 
vVtnn 13B p 4.9 /fani/* > ZhiKMimtnt J" M L 
J 11 To the same effect are F-c p »rtc oojxrr L U 
lOLli 310 7n rc \[ar$den 23 Ch 0 311 llotneii v 
lennij >G L I Ch 17J Ijnder ! iijish Ian a j re- 
ferenoi mil he frau hilentnnil loid if it irai the *o/cor 
prinetp I m live in re h rl 23 011 11 613 Vx parte 
Blaelfjurii L U 12 Lq 304 atnl not inertlt an 
inci ienial or eien an incritable result, 25 B 210 
Thomptou V U ebslcr 28 L J < h 

Though a debtor can j refer one credit ir to an 
other his legal represenlatitis cannot J’anffilbhai r 
!'«'» J/'fc U il () 079 set also •'rentier \ Vaefein 
to*J( 4C blO AnsimM.ini**• a Vilrntiin 8 C 79 
But see Utz^i/et t OooUehanl 4 C 402, I* C 
Kathar \ag,„ U 322 (question not raised ) 

Cases after the Act—To the same effect 
are —llttitain /{i/f<h v linfiz Muznhtb hltan 5 
Iiid (a 179 /*/<nnr /i*/m 2i C 823 Unhmv 
Uoi/hihar 34 C 999 (irmded the bankruitct or 
inv Uenc} Ian s IS not c mtri\eiie<l) Noriya.iv I ira 
rijlariii 23 M IM ihelimbtrim a Mmi Hii/or 
30 M i. a llfil / l»i I / t* A I7H Hit del t maj 

ht a d nerdiht ns m h V 17b Afodi;! v bhoA 
\/ihli.mid /ihur 21 \ W N 61 Vvirto\ Kan,% 

I'l < * (it was not hliown that the debtor lUd not retain 
in his J s.scssinii other [ ro| erla suflicunt to meet his 
rr< til ir») N.il/ina ya';iMcA»n/ 27 B 32" dm ir¬ 
eful a (7 Aid 3 III in I* 11 142 Uroint r 11 rgiison 
lb M 4JJ //ami/nnrii*» I a A iziru'iTiiDt > 31 \ 170 
11 (tii) \ irinsfer ey a nsort,ra„e of nearlv 
de whole of the pn perir t « ne cn lit r oirirr of 
thf rml irriftmenf o/ l» e fri ufen r diir ng the pend- 
enfjrd a e iil hv »« d er cre«Ul(»r, aras hell t» be 

fraiiluUnt. fJa fiipi ▼ li^hunfi* 12 B 421, il dmer 
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53. conjunction null other facts, c <7, tliat the tnnsje'^f 
has rermmed in possession, or that the 
(lid not inspect the property Nana v haulmol — 
2j'i and the othercircunistancesmentioned la 
case a friuclnlent intention may he inferred 
i\e ha\e seen the intention most beproied^^" 
common to the tiansferor and the tiansferee Thatt « 
tiansferee shared the fraudulent intention msy 
inferred from the fact that the transfer ^ 
practaillj «11 the property of the debtor the 
riBsed mcumstances of the debtor and the knowleQp 
of the tnnsleiee tint he was tu sm-Ji circunis'n^'^^'' 
iiiilmer v Hunter L R t*Eq 4j, ’ ?i 

that the rowsKleralion paid uas time-hirred dsb** 

IJ 6b6 nud tlie tiansferor remained m 

li 2j5 01 iliat the triiisferor me int to abscom 
nith the proceeds and the tnnsferee knew of T‘' 
Pollock t, D in/« re Uo'oney L R 2l Ir "‘,’ f 
tliat the tnnsfeiee Jtnen' tint tJie rpnl iiitentn » 
tnnsferor was 1 ) <<u\ert permanent propeity lo' 
monei so as to phce it beyond il e reach of credda^ 
Hakim V l/oe»h«»/ior (. | 1012 Ithany /hwit* • 
C 62j 33 il 334 

Inclusion of inetoienWc debts i^ *anie etjdeocj 
if frauit The difference betr\eeu die amount * 
due and |]i< \slue of the piojeriv nuibt be so Kro-'-' a’ 
in Hu;'f,CNt fnud, 17 M L J It 

Till fact tint the transferee has been M,;ihnt md 
has tikeii property in satisf-iction of an esisfiHn’ 
and tint lit knew that the effect of the transfer nouH 
111 to dell) ircdiliirs is not enough 31 f p I'll'’ 
If/i i^irunt i Atdiii 2311 Jli‘, 1 indiimhnram r ^i"'' 
Ji/fr, 3(»3I b, fluni/a s /'loinoiimi, 17 M R 1 * 

Rut the trinsaction Kill be Mipjiorlril (inly so fira^d 
wis nciessary for n mere j nference A 1 einjt henM 
ly imbirrasspil IrnnHfrrs all Ins |•rr)^crty f>r I'' 
11 fKKi to R, n cr< ililor, Inlf of the coiisulerati)» I’co’* 
in ilibclnriii* of an rsistinj; diht an 1 Inlf rndi whicli 
IS I SI 1 hj the transfereei to pcrwuis who Imre »’ 
claims ncJin'l th® Iransfiroi Jhc wliole irntisjcd 
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IS vokI, Cliulambarain y iiamx Avja} 30 M 6 So 
a eeciinty ^utn bj waj of preference to a creditor 
IS pood to the extent of hi^debt, but if it pocs further 
and secure debts that are not due, the effect is quoad 
such fictitious debts to defeat or delay the creditors 
Nurcjy,jjir I iiaraffJtaian 23M ISi^tnnsferof nliole 
rnipertj with kiiowledpe on transferees part of trans¬ 
ferer s intention to defeat other creditors) 1 he whole 
docuenent was set aside on account of incltisi\ e of debts 
not due The Calcutta High Court would set aside 
onl} in rcbj ect of the consideratioii arhicli was not due, 
•1 It IS separable £n>m the other Kajani \ Oaur 
Kishorf C 1031 

n To delay or defeat —An ratention to 
dehat niai he inferred when 8ufG«,ieot assets are 
hot left null the transferor to meet all hi5creditors 
dlie mini del presents greater difliculties Conaer 
^1011 of pennaiieiu piopert) into cash shows an mten* 
tioii to fWay 1 raiisfer of tome of a debtor s jnoj erty 
does not netes-^anly implj an intention to dehj It 
troha'ilj will when the property iransferrcil leaaes 
tiisulGcjent ojtentibU assets m the hamls of the tlebtor 
fhou^li he may be po'ses-.ed of other [irupertt winch 
ffifiiires a search U delay mg on execution within tlio 
tneaning of the w< laU’ 

16 At the option of any person so 
defrauded —Taken literally tliC'C wonls mean that 
fluy creditor deUvcil or ihfeaud i«a\ sue t > aamd the 
transfer I nder I j 1 l« C '» and ncconlmg to tlie 
law as u w IS underviood lu Uii-rnmtry hef ire the Act, 
a trislitor c ml I not sue to set aside a transfer 
o’l the allegation that Us effect or object was to delay 
‘r defeat him an I that it was gratuitous or f>ra 
gr's'ly made<iuate coKsiilerution and that in onler to 
®r n 1 such a transfer the auU luiisi be b\ or < n behalf 
*'i! suhstautiall' fir the benefit of off the crfslitnr*, 
hm-jirj V flhtm'ijl lb B p I'J U fdd a Utim 
-IJI Carter \ i’nee i2 \«s ^ hVeee 77iic. 
'fe.Co T .UicefJ, 1- II • f I 34“ The Calc 
ll'fih Court has recently hell that this is the n 
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* under 8 d3 Uikimy Voash'ihar 34 C 999 followu'- 

Ighvir T Devtr 27 B 146 , and certain ob^rritiM' 
of tbeir L> rd->h»rs t>f the Pru) Pounci! lu 
T Mahiraj 32 C 198 

TliH, It 1-5 Biibmittetl, is not the correct interprew 
tion It nullifies the effect of the wools at tli^ o| tion 
of any person so defraiuled" for it will not ’ 
for such a plaintiff merely to sa> that lie sues on behs 
of all tlie creditors The consent of the creditors m'l' 
be ohtainerl by means of proceetlmss timler 0 I r & 
A creditor who can impeach need not beajud^tni^’^* 
cteititor,\ t><rn 27 li 146 

No person other than tlioso mentioned in this fir^t 
para < an inipeaeli a transfer under this section 1*^” 
y SinituiuUnun 31 M 2fK}. 3« V 297, not the 
tiansferor 

A partj to the fraud cannot ini]'eacli the transfer 
either as olaiutiff or as defendant Ahidfnijappo f 
Wiiisf, 3111 406 \l<i/e\ PoTnil t L U It 2 > 
lijnntram\ Onrush *N L II 14(5, etcept where the 
principle t« jnri itduto poitt est conditio poirefc'iO' 
ap]Jie» or the fraud has Dot been carnet) out. or one 
part} is less to blame than the other, see note 9 to 
n 23, Contract Act bee notes 3 nnd 2* 

17 Under the second papa, rrauiluleiitiiiten 
lion mnj bo inferreil from the ejjtel of n transfer 
beinc; to ilefrund « creditor, and the transfer beii'™ 
CmtiiiUms or fora Kfonsly luadiqiiato roiisidenili('H 
What has to be proTcil le — 

(ij A tiansfer oIw> TOHeli of tlio propertj ns leaves 
tnsuflicirni assets in the limi U nf the debtor to jm the 
ere lilnr rjiicsiiomnK the transnctinn, Chulnmhimin v 
6anu /yrr, 30 Jf 0 

Such n creditor ins\ ahom tlmt ihoufili the rcinaif'- 
iiii; nsseis are siifheient to meet Ills el unis, there are 
otiier rival creditors who coul | not nil he sstisfioil and 
wlidmni rome into conlliet with liiiii As u iiiatler 
of jroctdiire nil tllier criditora should hnio on 
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opportunity of being jometl, 25 B , p 22') It is sub- 
milteil thil a Inri* possibility of the competition of 
other creditors is not sufficient It must be establi«h. 
ed tliat their claims are in the same or ncarh the same 
degree of progress as to eiiforc ement ns Ins own cr;, 
tint tlie\ haie iibtained decrees or hate alre.idj sued 
for their debts, so tint it is likely that he mas not 
get hiR claim paid in full 

1 his part lines not apply to a transfer bj waj of 
mortgage, nlierc the mortgagee in good faith has paid 
coiiMderation, e\en thougli it i>. inadequate, Ithur 
Kmry P I. U (1911) No 114 

18 Burden of proof is on the donee to i-liow 
that the donor i\.is ii» a position to pay Ins debts, apart 
from tlip pioperla the subject of the gift. ChiJambni a 
Po/han\ Pofing/naunm 2In<l (.a 81" But in eaeiy 
pa»e, the plaintiff aaoiding a transfer mint prose fra\t. 
dtilenl iiiteiitinn //amidnnnua a (Soririninixa, 1 IiV] 
Ca 7U5 iMl ) Ilani/u \ J’ltnuamma, 17 51 L J ll, 
/Jim\ l/emO'afe 3 L B B IbS 
lO ^jj,i Jbw jio-i>^>s ^j.ej.w.uujs sj S<ii ^ 
griNbU inadequate tynai'leriition Hence if the consi- 
deration la adequate or not grossjv inadequate, fraudti- 
lent intent cannot be infilled from the het that the 
ff<ct of the tianefer IS lo (lela\ or defeat a tredilor, 
lih<j<jtra7it \ ill! p 225 

Ihe coiisldeiatu >1 must Ik |>rci\e<l to Ik* grossly 
inaleqiute A sinnll dierrri^ncy between the aabie 
of the property lunl the jure paid for an absi'luip 
transfer will not maki the con>iderntion grossly »n- 
adeqmie It inusi be fo undequate os to suggest 
Irauil or collusion or lu invalidate the sale between 
the vendor and the piirclia'^r. see lln^geiiihh it » 
IfiKid, T) flom L H 2*»'» for an example In the cave 
of n mortgage, the ra usideiation would l>e reiC-sanb 
miiiti 1(ss tliaii the atlnal valut of the i n j-ertv The 
ooiitts up to iniw Feem to igm re the woid 
'^hich K a vtrj milenal j art of the piragraj h 
20 May bo presumed cannni l>e reail 
lie J rcsuni(*<l as un*ler 27 Lliz, C 4, Coor<*r?su 
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53. Vah AldnUn 7 Bom L R 26'? The pre'^mp- 
tion apjlies eqailly to cases that fell under lo Lm 

C *5 lb 

21 With such Intention as aforesaia 

These words CMdenlly refer to the words ‘ with iiitfo 
to defraud etc or to defeat or delay the creditors o 
the transfer ’ If so when the effect of a transfer pr® 
tuitous or for a fjrosslj inadequate consideration i’ 
to dclaj or defeat nni/ creditor of the transferor "n 
inti ntion to delay oi defeat the tcliole body of credt or 
moy he presumed with the result that any 
defeated or delayed may asoid the transfer f ' 
interpretation would make the law different froniwia 
it IS in rnqhnd under 13 Eliz C ‘i and from " ® 
It was hefoie the passing of the Art see ®’' 

It would follow that all that a creditor 
transaction as Inndnlent has to prove is that t 
transfer has not left aufBcient asset* in the hand* o 
the debtor to satisfy his <laim in full taken ainfflTP 
in competition with rival creditora as , 

he nnd (2) tl at there was no consideration at all o 
that itnaa ^losslj inadequate 

From this the couit mo/ presume a fraululent 
irtention , hut it is not bound to d ao It maj te* 
quire further evidence liefore makiiiR anj such 
sumption a traidenoeAcl If or when it does i"'''^® 
the presumption the ohms will 1 e on the purchaser to 
prove that he acted in pooil faitli ns to the meania!: 
of wl ich see note 21 It ho estallishes hts 
faith the question as to the adequaci of t!ie considera 
tion hecomea immaterial 

On this mleri relation the second } arn iiicrel' 
enunrintes a rule if oilenoe nn 1 does not ns suC 
(tested !>> the Bombay Ilicli f'niirt iii L’'B 
drawn distmrlioii Wlweeii nn intention to defniul 
nil the creditors anl an inleniu n lo defmi 1 n 
credit! r. \ credit >r imieatlun;; n trniisaetirn a* 
fraululent within the iiKaniii^ rf s IT las two 
eoiirw«(|en H< mat |nae nn inlenlK n to dehat 
nil the erislil'im e j b\ shonni^ dint Mirieienl a«s<ts 
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are not left tn paj lliem m fall or marks nf fraud ®‘ 
^mentioned m Tw%ne’s case and then tlie question of 
consideration i« immaterial I Bom I 11 213 , or he 
mar show that tlie effect of the transfer is to ilclay or 
defeat him and that the transfer was sralnitniis or 
for a grossh inadequate consideration The former is 
the more diflicnh course and hence the latter is 
usnalh sdnptfd 1 ren if he Rueceeds m establishing 
these two points tlie court is not IhhiimI to presume a 
fraudulent intent, hut if it does—and m most cases 
It does so —tie rulings noted alioie that where the 
effect iR to dela\ nr defeat a single creditor, tlie trans¬ 
fer IS not (rauilnlent will not applj 

22 Moveable property. Wheie the pro 
1 ert\ transferred is moreahle s does not ajiph, and 
tlie ease must be decidcil according t > ju«tiee eqnitj 
and good conscience ^/ii<fom6«ram x ^emi 

■’0 M C 

23 The third para — \ transferee m good 
faith and h r ci iisideratK n is uiiaflecteil b\ the section 
‘'roMilcil that there is good faith, mere inadequacy 
(eieii grosft) I { eonsideratnii will net he aufTirient to 
taki anij the i rntectioii affiiril-<n»% this jisra and to 
bruit the cast under j ira 2 lllioju/>tii \ Artfari 
2'i U i2'i unitss ssncsR of tonsuleraiK ii itself 
isetihnceof frauhihnt inltninn Tin fat t that the 
tITtrt Is to tlefcat or iltlix a ciidit >r < i the t retiitt rs 
will IK t j till oase iin hr I art 2 r j art 1 That 
1“ if ll e irniisfints g » «l faith is cstal li'lipil and 
also tint Jip jnul N me ct nsulcraiton the fact tint such 
Cl Usui ration is ina hquaie or grossh inadequate aiiil 
tint the ifficl < f the Iransbr is to dela\ or ilefeat a 
cri.btor ir tin cnshl ra <f the traii'fen r, will n i 
link, ll ,oi<1 tl 

but gvvxl faith an 1 cinsilprati n must h tli l«e 

I'lalbshisl 31 3<tM f < Ion" a- Amncrf 

2 (. tr -f'2 U tirjrfrt/ x Of Vof'i * I Burr -Ibr 

f/iJ'iisfv 'll U 234 / leirfcek T / v» cr 

3 Mas 371 
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f onRideralion need not consist m monej <3 
collector undertaking the respoiisibtht} of adrainiRlff"! 
mg the minor transferee s estate may be considera 
tion for relinquishment of a share in his favour 
Mahamidiinnissu ▼ Bieheior 20 B 428, so taking 
property to which a liahility (eg to pay rent) i' 
attached is itself a consideration for the 
of such 1 ropertj Price t Jenkim 5 Ch I) 61J 
This IS a ruling tinder 27 Kliz C 4 (relating to 
atoidaoLe bv purchasers and co-sharers) and does no 
govern cases under 13 Eliz ( 5 (relating to aroi 

ance bj creditirs) eee lie Heillei 22 Ch D 74 1 ^ 

consideration uee<l not be full Nalue of the propertr 
Steicns ^ Olne 2 Ur> f C 90 7homp>on\ HVostf 
4 I)e G A I 60(» especnllr when the purcliaser i* • 
rehtne HeJohnso 21 <h D 389 provided it is n'’* 
nominal and gnissl} iiuilequite 

Ihe expies>.ion means anj thing which comes undef 
the calegorj of real and laluahle (ns di'tin^ii'hf 
from goof) cotisi Icntim Repavinent or satisfaeti n 
of nil existing debt is valuable cniiMderation I 
Bam/rrl 121 h D Hi so is marriage (aoip®'' 
T L iltoH 17 \e8 203 o unles* the wife is aivare nl 
the manlieaej Frutei \ Ihamp^ 1 DeO A ^ 

llie proMso IS intendeil to«ateg«ud iiiterestsa' 
real) aeiiuireil A lietitumsinort^a,c is eteeitted '' 

A in favour of B who assigns his interest to his wife 

C in part salisfjctiou of her dower debt hub i'- 
qiKiitlj A in irign^es the i mperU to 1) who nets U' 
ignoniict of tilt jiaMHis III rtgi„e Hell C cam't 
enfiri. Ik r rights ngmist II thoUpsli she ran chim the 
morlgag iiui»<\ from \ / att ^ Itiiiirii DA -’J< 
2t Good fatih—\l,oiu, of g kxI faith uiehi h* 
the desiri ‘ f tin Iraiisf nc ns Jus il nnuiniit ni ti'* 
(nti 1 in I till relv knisvlidge «r Hii>picion in liis l ir* 
tlial n tnditiir or rnditors will In deft itccl) •’ 
r(><n nic with tlie Iraiishr r in screening the | n>- 
leriv fr mi cn tlitors and snahjiiig Iiiiii ti use it ns a 
mere iloik firth rctenii n of n I onefit //lujicmif o' 
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ledari, 25 B , p 22G Rama Sami v Atidtnaraijana, * 
OM Ranehodas ^ Chunilal,5 Bom L R 213 
detention of benefit bv trmsferor is evidence of bad 
ailb Middleton v Pollock, 2 Ch I) 104 (preference 
f one creditor over another Im nothins; to do w itli the 
[uestion oi bona fides) Exp Gimev 12 Ch D 324 
illon ^ Ilarrieon L R 4 Ch 622 (if transfer not 
I mere cloak for vendor the question whether it is of 
he icW« or a part of the propertj is immaterial) 
Uahm \ \I-odiahar 34 C 999 (if transfer not a 
tnere cloak for retention of a lienefit In the transferor, 
preference of a creihtor is immaterial) Kalha a 
IfujaiieJimid, 27 R 322 (fact of sale of whole property 
^ immaterial) \/n/i<imm<d im iii«a v Bachelor, 29 
D 428 IMicre a transaction falls undei para I or 2, 
the oiiiM of proNing good faith liesoii the transferee 
iliiKtm r \Joodiahir 34 C 1003 C/iidamtirom \ 
5ami Aiijir, oO \l 0 

flut Is this the *ole test of gooil faitli ' 3Iaj not 
a transaction he ni had faith though it is for \aluahle 
ml adequate eonsuteration and there is a real mten 
ti m to part w uh tlie \ rop^rtt an<l to retain no henefit 
for the transft nir I he nnswer is >n the afTirmative 
f’r if such tnii'ft He sharisl m the intention of the 
traushror to dilaa or dehai ere<lit<irh there is want 
"f IS'o'l faith hhin \ /»i*h i 21 t' 82o [Inkua \ 

b>«;iahir TIC ')')) fa iki \ fhehthtr 7 hid (’a 
on (Oudh N.irnid \ (hemrn 11 () C\ 19 
hen a traiisfi r for < msilerUi n is made l a 
rrmi|san\ ileiinnl with the debtor it is >niil lie 
Ileanh (|^91) 1 Q B CI2 625 

llnice wlun a transictinn is iiupeachcsl under 
thisM-cti.ii till i-Mies an — 

(1) Whetlurit was maih with intent to deUi an I 
def. at ensbtors an I (2) if so whetber tin- j iircbaser 
*’k lu psul faith and f ir saluatiK cs i s liriiim, 
•"«arf;.:rt,| I i.'i.kid.'> lUmi U It MS 

The RisMtid i<«ne tfslres »ts<lf mta iwi, rir (1) 
whetlitr Uie transaction was real or cilouralle, and 
:8n 
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(2) if flip former irhelliei the 5 ,l,e tn 

bmed tvifli the IranJeior m cart™ 

t.oR for the improper ; “^Vo-irrm i» 

creditor, or o creditor, Homidi.mirt 

■'lAHO ..iiillofl 

Purcliasers tor toloo from fmrjr > 

(1801) 1 Ch 31 ,„„Re' 

25 Effect of a ^m Tof d e ■' 

It nnv beas imlictled ^ i t,ii« pi p' 

tion even tbonsh tlje f'""’ 

intothebaMUoUl-o"®^*^^^^^ ,,y , 

the lnorta«Rte Best. ' J,r 34 I »>' 

J „,)or 15 Beat 103 '<"•'" vtw« p^„,rj 

54 (lodiie 1 JtofTr'rO'i ,-, Prr'eli t 

Hotrs L 3 ch'^s 

fcrcr Jhihjaz rie Co v t Udhill ( M) • c 

r„yr.,. f '■'"r.'o“'™°.ri,rl «' 

swell transferee for %-»lue 30 A -J ct 

"■‘’'I'"'”’'”'’ ., ret tin'- 


'll p tniwfircc will not lie nllowitl 
pert, from Om ItniJcn r Kojliorofo ' ‘ 'mj' 

5 51 I T 77.1,111 Ke Jem v In it ' „ , 

held lint the iiiorlfriKor cnmiot j Ir, I Om 
a"p wtoilelas and defeit credilors j j,,, 

" ■'nnllhe fact Hat «me wnsidenti » P^'j fj 
niv inttnlinn to tmisfcr h imnntir 

..,> S»n,. hjr V^M C, hod Unr^; r^c 

5M I, 1 383 hoc 137 Tliim 'nliiV 

1 , iUpwilliAlintniri r urhtdi rf 
Hurt, tlie <i«i'‘ilentnn f tr a luorfiriM , 
wihRx 1 S’'*' nttinlK whniiecd and R , i 
.r-tin-dU fr tie i3iirio«i <1 


there "O 
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ree-linlcler It was lieW thnt tliere ought to be a 
rtgige decree Jor Rs 4 853 

here a fraud has been carried into effect, a party 
t cannot as phmtiff plead to \itiate the transaction, 
enn lie as defendant effectiveh set up the fraud 
inanMier to a claim to laud conse>ed bt him as 
laniidar, Shedhugappn r lltrasa, 31 B 40) 

1 he n\ oidance is onlj for the benefit of creiiitors, etc , 
ntioned m the pccUou.and when, tlieir claims liave 
?n met, h transfer stands good for all other purposes, 
i Price, 12 l*es 89, Comish ^ Claric, 14 Eq 
4. Ideal Ileddiiuj Co \ Holland. (1907) 2 Clt 137 
2(3 Forma of transfer — UHoinw "we vnv- 
tclnlBle e <7, exercise of a general power of appoint* 
>Qt, 7otcnWi«iid I U’lndham, 2 Ves Sen 1, tolun- 
Reparation deeds Steren* x Ohte. 2 Dm U C. 
'» unrrnge RcUlenients, PenfmN x iUller, I Sm S. 
2J8 beinnii purchase, llamieK x u'CuUocU, 3 K 
«1 llO. nlinlli or in pxit. bltleman r Aehdoien, 
Atk 477 croditnr s dee<i, bpencer v Sinter, 4 Q 
V IS 


CUM’TCU UI 

Ot Svtv^ OF I«MC)XEARLI pKOPERTX 

64. " S.ilc ’ IS a transfer of onuersiiip m 
SjIc d-fi leJ cxclnnge for a price paid or 
promiscil, or part-pxid and 

'xrl promised 

•Such Imnsfer, in the ctsc of tangible immove- 
'•‘'rliou inl able propeitx of ihc x.iliie of 
one hundix'd rupees and up- 
'xxrd-. or in the « ise of n rext.r«ioii nr other in- 
-ancihU' thing, can l>e mvle only hy a registered 
instrument 
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III the cise of Ungible immoveable 
of a value les-i than one hundred rupees sue 
transfer maj be made either by a registered m 
strument or by deluery' of the property 

Delivery of tangible immoveable properly 
takes place when the sellei places the buyer or 
such person as he directs, in possession or t 
propertj 

V contract for the sale of immovealde pr^ 


Co Uriel for »al« 


perty is a contract that a ‘ 


of such pioptrty slis*!^ 
place on terms settloel betiveen tlio parties 

It does not of itself create any interest jn 
or charge oil such propeily 

1 I Ins cinptci H applicable in Us ent'rel} I 
Iliml H and Mabomedaus md abrogates the rules 
Uieu: ^cvemal la\v« 

2 Sale transfiia onneialui This 
the hale iscomilete genuine ainl niic mlititual 
oaeciition of a aaleihcd is not Miflicieiit forooinp'rl' 

It imist be followcil bv lUhvcn of tlie sale dee I f 
jsi.srsMon pasjin,, < f the consideraiion or voiiiet'u' 
pise 11 indicate tbal ibc vendor has divchteil hiin'f' 
/ f nJJ Jus DAhlsas rtiTiur over llip jjo;rrh 

V Sirrh ji/j bliil Ca *177 (Cal) v „ f/-” '''! 

V IhJIihan 1 Ini Ca 177 ((. il) HeieiiU™ 
the sal dec! or non j irf innancc of ncls of dne ’ 
inj; ihe innerhliip of tbe veiikr inaj I o *1“^ •'’* 
cnnliti 11 { rccedcnt < ii tlipfart of tin, jure!''* r' 
b I (rf rimal e) j lymcut of the | nep and " 
IS HO tl ( Nik IS n t i< mj I(le until tl r ii lil'on ly 
been j crfoniied 1/ ml i f m v h jltuiian I m 27 C < 
liilirji-tr f tftlhHr,'i\\ n SIR even th uph I r 
Iridc till J iircl >-sir I, In II (Id of thr siJpdpid f*"'/ 
p'lid-Tv H>}n,lh W It (IROn t’JS .r ' * 

|K S«pss| n //I'rnfinji T lyyilirai M l-'l ” 
Kik di < 1 ino uit to Im rtnl nn 1 j ink npusl u|* *' "' I 
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be gnen effect to though it is m the Aendor s poshes- s. 64 
510U, ^mirtammal ^ Z’eriasumi, 5 M L 1 255 Ihe 
Higli Courts differ os to the effect of registration of a 
sale deed The Calcutta High Court tioes not regard 
It as sufficient delncrj of the deed, Maiiladun v 
fioghunaiiJan, i^araleltandra a llakha Uari, 3 liul Ca 
177 fireenathx Sree^anta, 6 Ind ('a 4“ 7 The Madras 
h Court does, in ordinary cases, I'onnayya \ hiiltn, 

' U6 ^^here the pnce IS not paid and there is 
nise to paj it, there is no sale Xlaung Saing \ 

4 L. B R 360 

-.sactiou mnst liaie lieen meant to be a 
' t < , made with the intention of ]>assing 
evidence shows that the sale dcctl was 
mere sham or of no effect the title will 
a 8rtiutd* 21 il 50 The Court has 
the intention of the ostensible aendor, 

H C J* 692 wlieii no consi- 
W here no eon«iderat lou Ins i> i*ied, 
cuitinueiltu rimain ID isssession 
the ejecutioii of ihe deed the 
iHtliatit was not a genuine iransic* 
meant to pas' see iichohtmhf\ 

, ati<l the scvcalled purchaser Ins 
whuh he can c<mvej to another 
to re»ist the claim of a bond fide 
till aindor o»ikh\ f ommnrfj*mu 
I hough n sale deed wiilmut cm-'ideri* 

!( I upon but his l>een retained bt ihe 
nil 111 iHiiigtlnt the jropertv kIk uld 
the \indee ontlue^ the vendor ills 
itilt-s the event c nteni} lateti ha} }>en>, 

1 V iVnuidmi 17 M L. J 3'>6 
aah wa-j.cnume and niiconditioual and com- 
tl ( ixccution sml deliverv of the fale deiil, 

‘ nhe 1 urcha'»erallliough In hi'n ij aid the 
iiu\ 1 art of the I nco ace nhn,. l hi'i iitract, 
v I h I util I, /t n;iv Orininii i 21 

^ijiv rtnuJCr, 2111 521, AVtilMcia V Nooin- 
1' 111 I,. I« 3^, L ittefmai V Horcr 2 fl .ilT, 
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In the etee of 

of a ^ alue les^ than one buna I'f 

transfer inaj be made either by * ® ^ 

strument nr by delivery of the propett. 

Deluerj of tangible lmn^o^ea e ^ j o 
takes place when the sellei ..jon of 

such person as he directs, m po^ 
propel tj Uj pi 

4. contnct for the sale of a 

petty 19 a contract 

CO..r, for,-.. Pj property ^ 

place on terms settled between t 0 P 
It does not of itself, create nay 
01 chirge on, such propci ty 

1 Hus chsptei IS opphcahle »« * , j n\t 
Hindus vv\ Msliomeihns nnd flUiOf.a‘r 

tkeirpeisonalKws 

2 Sal© tmnsfers oi'uership j ,„„nl J 

tlie sale i- complete. «emune foroo^'P^' 

execution of a sale deed is not fi-,u (let 

It must he folloncd by dehterr of t 

pHRcssion |Vis>m,?of dieconsideralion ^ 

eUe to imlinte that the vtndor has Crn 

of oil his riflhts as owner over the F ,, (J-i 
T irrrfc *mI », OInl Ct '4(7 , PfiiiiO 

> nnhhatt 3 Tnd Ca 177 (^''VJ-efA 

the 6s'e deed or non perfonmnee O’ . ^ ,|ue 
in" ihe ownership of the ' 0“''”*’,"'i ^ lurd''' 
conhtiju precedent on the psrt of nw ^ j, 
bcierfonncd c«7 injment I,’’’ L nhl""' 

m M) the sale «s not coniph ic "iitil tl‘v o; 

been pt-rforn^l 

H(ift«rirt\ fRnr, ^ I' ,i, .lud 

-Ir'ek’thi pwtelnscr Rita hold of die^FJu 
-eAuWer I llijnilh U It (1801) "7,^ ti 

,«rf»eHxKin UitiaUnyt v .lyijilu^ rcte-iui*’ 

Lde deed ineinl to l>e nnl nnd .srib 
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W Riven elTect to, tliouRh it is in the vendor's pos'ev a. 54 
Sion, % PeriuMmi, 5 M L 1 233 'Ihe 

Hig^i Courts difier as lotlie effect o! registration o£ a 
sale deed The Calcutta High Court does not regard 
it as suflicient delivcrj of tlie <lced, Mauladan v 
KogliunuuJan, Saratehandra \ Htkh't Hart,3Jnt\ Ca 
177, .Sreenaf/i > Sree^anfn, CInd Ca 477 The iladras 
High Court does, in ordinary cases, t'onnayya s \Juttii, 

17 M 146 \\ here the price 13 not jnid and there is 

no promise to paj it, there is no sale, AJonnj Sump i 
Shwe Lon, 4 L. B 11 369 

Ihe transactiou must have been mesnt to he a 
lenuine sale, t e, made witli the intention of passing 
•tie If the eiidence slioitg that the sale deeil was 
neani to be a mere sliam or ot no effect, the title w ill 
lot piss,/tuHju 1 Sririirae, 2lM 5C The Court Ins 
0 see what wa*^ tlve mteniion of the ostensible sendor, 

7oWitfl 1 Uohtm, l.l C \V X C92. wl.en no ronsi* 
leration nis paid \\ here no consideration has pisced, 
ttid the leiutur has ctntiimeil to remain in possebsion 
■ora long time after the eiecution of the died the 
tatatal presumption is diat it was not a genuine innsdo 
■ion ami no title was meant to pas' ace .4c/«>l> indee i 
l/u/<al)ir, 8 A Oil , and tin. ao^alleil purchovcr has 
Bc<]uired noilung which he cm con\iy to another 
so as to enable him to re^iM the clmii of a honci fide 
imrchaser from tlie seiidor f ommoros mu 

l6 M 6l W liere, tlmugli a xile deed without cin''ideri- 
• lon has been acted upon but bax Iwen retainc«l l>v the 
Tetjiior the, intention Isting tint die properiv ►IiniiM 
n It jviss nullthe viudrc outiues the vendor, it is 
•i‘oi<iratne miles-, the e^int c ntein| latest Inj j'^ns, 
••mirt/ianmiu i I'miutami. 17 M L. J SsO 

It the sale was genuine and imcondilioual and com- 
JlflMb) the evolution anti delivert of the sale dcisl, 
tilli‘j\ivv.s tatUe j uiTliaseraUlu'URUhi basu t j-wd the 
''hole or aiiN part of the i net aceonlim. t -his, mtracl. 
Hd'ajy /I,.71^1, II A J41 II nji X 
'i • f‘, S 3‘ji \ .N rtfioer, St H r>S’>. AVruMiiji V N oom- 
due, 11 Ji„m 1*. 15 3S3, fmefmaJ T /hirer. S B .'iir. 
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Baxjvath v PaHu 30 A \25. AwtrOtammalY Peer 
sami i2 M 325 C!o>indtmma( \ Gop ihelnni'f 
16 M L J 52< Sanruddin v Ihkmalul'nh 6 lul 
(-a 117 /1/oa/rtl V hbagw ixdas 31 A 413 
naratn i Diiban,2 OWN 207, RomlaUmi \ 
liaud<i,i, 2 A 711 Subbater v Uonfim 10 Imi Ca 
o46C\r-i<l), A'riAna,, ^ l/araUar, 1 M L f lU 
^xtg^ru,Idln V Hikmalullah 6 InH Ca 117 (Ul) 
Alauladadv Gkidam.SInd Ct C74 (Pun). B/"?”'' 
V AUahdilla, P L R (ign) No 27 Under sneh 
circiimstinces s^le to the vendors cnncuhne "i" 
upheld GoilUo v Rohtm 13 0 W N 692 If'!'? 
vendee Ims not got into pos<5ei»'«ion he ® 

decree for It onf3 on his pnting the price B‘lknd«t 
y yiripat ’^ijxgh 6 U L R 9S Contra Velaii'i’i'* 
T Goundmxm 8M L T 35t. irhieh held that tU 
decree trould he unconditioDal leaMng the vendor l’ 
lus lien 

here tlie intention IS that owner«liip slioulln* 
pass until the price has been raid it tvill he Si'f" 
effect to r I. R (lan) No 27 

Sucliiutention mat lie gailiercd fioiii the cnndnd 
of the jarfies after the transaction P L R 
No 27 

A release, thoiigh it does not contain .anv 'red 

of con'ojanco mar lie recanted ns ha'ing hecnni'''^ 
in setilcincnt of a hona _^de family ilispiite ami if"^ 

OM j Uullmvitrini v CornuUnirmi 

3 PploQ »e for nionc' nrwhat ii'sis !"■ 
or not for other move dill or iininoa eahk ir” 

The price m.i.t Ije fixe,! Wf ,re a sale can lx kh I > * 
lK* com| Iile ay Tntmiraxfii Cf> \ thin Vim f'* 

4 Horn L K unless the Kale he for n fur 'aim 
tioii.a l^rd foirMer, 12 V. s 107. nr l! r 

jirne of the [ riiici{al object lie fixrd nnd that < f mud 
wr' olijuts III lift to lie detemiinrdli' refere< s ns m 
V./ncr r nr,-y Ij Ves lOO If the price is 101 
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fisol Ij\ third persons and they fail to ilo so, there is 
no pole G’Urlfiu t Duke of Somen, 19 A’es. 429 
A transfer for o consideration of dower debt of o swni 
ofmone\ is a sole \ 13 C N 

leo 

4 Made only by a registered instru- 
nent. — The second pariffriph shows that in tlic CTses 
contemplated there, there is no transfer without a re* 
Ki tercel pale deed Suppose the whole of the piuchase 
iTiimev has heoii paul md piK^e'>sion his been delnered 
to the purchaser hut the rale deed Ins not hecnexe- 
ciifed ft his been held that the vendor Ins a hare 
mteiest m the property which cinnot be atticlied in 
Meentton of 1 inonet deciee o^iHiust Iiim, 

^ IfniUH^h Jt U 4tX> /f<in» Bofeih i MiigUlani 20 
•\ JCC l/otifaf t Dfui/ftr in^iu, 31 A 443 md that 
a Mihsequeni purclnser ^ets no title l/oiin3 7nnF 
' If rutij Jhft I'ija fi Ind Cl 44 5 (Bur, It Im 
also been hcM tint where the iionHsecntion of the 
rah dee<l is due to i desire to dofeit ti cliim of 
rre-eriipji ni die midee will 1*0 eoiisidereil to Ime 
Rot the title hi tint i euit for pnsenution cm be 
htfutune*! it,iinst him fntKt \ Gtrjaiit^ 7 \ 
4b2. liegam \ l/ul, I lO \ 3U 

Is the secinn is |>o>iti\e lint iu» tnii'fer lates 
llscc the purclnsvr does not jiet the le^il title wilh- 
oui 1 re^i-n red sih «l v«l y /nk»)tmi» 2o 

H 4h3. much hss wdl the title piss when ihmiKh 
•s "lou has Ikcii dilixeie I, but the j nci his not lieeii 
iw.l fipir fb > X.iM.irufli IG M 4Cl or the 
‘hnl IS n >t n RiMi nsl, f/i»ri«tt»ji \ ffrihir.lblt 13, 
f'S’oi fipiK jm \ /'«rn;» 24 M ”77, or po-si'Sion 

his licco diliM rcil» n 1 iMuent < f piri of the ci ii'idir* 
ati^n hut tlie<ie*sl i'n r re;^ terol f tjaljhm Vm \ 
D • I’ u Art/fiii I, rii C 9Jti 

1 C(>iii| n niisc < f cl-iims re^nliue Jin J is not a 

"le Kr.phni lo.J.ip 1 tliM.rth,SHl 13'> Iran- 
f»r t r d ^wer an I ml t nianct. is a sale, .tli v 

Adnn I>uL,).. n C W X U-O 
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Baijnath v Pahu 3f> A 12'i, Atnirthammal \ Peno- 
xamt S2 M Oo'indimmat v Oop ilaehari ir, 

16 il L J \astrudthH v llikmatitl''ih 6 Ind 
Ca 117 Moltlal \ Lhojir nda$ 31 A 443 She>- 
Harom » D«6fir* 2 C W N 207 Pitmhtkhni \ 
llaidttii 2 A 711 Subbatet v Momani 10 Iii<l Ci 
o46 (Alad), hn^hnayi v VaTvkkar 1 M I, T 432, 
N'tsiruddin \ IliKmatvllah 6 Infl Oa 117 (VII), 
flauladad V G/i)«7am, 8 Iixl (*a 674 {Pnn ), Dh igan 
\ AVahditta P L R (1911) No 27 Under such 
circumstances sale to the aeudors cinnilme nas 
upheld Ooshto v Rohmi 13 0 W M 602 If the 
\eiidee has not got into possession lie will pet a 
decree for it onh on his paainp the pnoi Ih'lkndm i 
\ •'hriptil Sinyh 6 U 1 R 9S Contra IVfn'/'dha 
T GoeynJiKnm 8 M L T 3S». arhich hell that the 
decree would ho unconditional leaxmp the vendor to 
his lien 

Where the intention IS that oa\nership sliould not 
pass until tlie price has lx on paid it will he pi'CR 
elTect to P L R (1911) No 27 

Such intention mar l>o paihorod from the conduct 
of tlie inriies afier the transaction, P I* H (1910 
No 27 

A release, tlioiiAi it docs not contain nni words 
ofenniejanee inia be recariUd ns hariiip hem made 
III eettUnuiil of a f ono yiffe faniili ciispuli, and if ao, 
will he pnen to as ench 1/Mt/iM*uirMi a Gcrimlsurmi, 
9 il U 1 312 

.3 Price le for inmica or what [i-s<s fir 
nioiua, nr not (or other luoaeahlc or iinni'm able j ro- 
1 ert» 

The I nee must lie fixed Iiefire a sale can 1 c amd tn 
liecnnijltli UnmfayTrttniratitCn a Hoi \fiiu Co, 
4 n m Ij R JUI unless the Kale lx f >r n fur laltia- 
lion f.'nl[<irlAa l/yr-l /«»ief/«er, 12 Vi s 197. or the 

r iri<-e of iIk I rinci|Vit objtct lx* fixfsl ami ll at « f nncil- 
trs olijicts In* left to Ik* delemiined hi rcferoHnsin 
iixintr r Crry It Vex 100 If the price is tole 
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fixp<l li\ thitxl pei'H >ns and Ihej fultocloso, tlicre js 
no haIi 0 url/iif \ Duke of Somerf, 19 Vch 429 
Alrnnfir for a con-iidoration of dowtr iloUt of n sum 
ofimimj Is ft i-nlo ihbis ^ fLorini, 11 C \\ N 
100 

4 IVlado only by a pogristored Instru- 

mont ~ 1 lio i-epond | iraRniiihalKm*: tint in tlip n«P8 
o(mtein|ihtcd tlu n tlicrc is no tran$/er witlioul a ip- 
Ki'1'’u<l ml)' tlerd Snj>i>ose tlio whol? of tlie pimln^o 
innia V Ins In on j lid »nd |>o»sfsM<m Ins Loon deliiorod 
lo ill! iniioliasoj )n>t llip Kilo iludlns not hern etc- 
It lifts 1) (11 liold tint tlio ipiidorlns n bin 
luiiust in tlic |>i(>)iiiiy nliich cnniiot be ntticlip<l in 
oti oiition of ft moiicv deoup a^itiist him, A i/tmi/nii 
1 Ifriiinid Jl U l(K> /f im/inhdi 1 .l/ii^h/ni' SC 
A JOO i/otihil \ /lAoijir ui<hi« A 443 and tint 
n snbs((Hunt \>nubispi ^it« no tillo tfaini7 7rrn h’ 
t M luuj Ihet i'yi fi Iiul C’ft 44>(Biii ) It Ins 
Ills) btiii In 11 ibit wlion llio lion ixtrutn ii of the 
mIi di( 1 is dm 1) It dosin to difrit a chini of 
I'riw, lupti m tin t»n<l«owiUU consulrnd ti Into 
^ I tin tub M> lint « Aim /<>! {>ri'-oiiij tion oiii be 
luniiiuntl lUtnist him /•idt i Otrjnht 7 V 
4s2. 11 }um \ t/ii'i Piliih 16 \ 111 

\s tin stHtnn Is {•osilito tint no tnu-fer tikts 
tiui tin inmlnsirtl «s not >pt the b^nl title witli* 
out n r<(,i<-i< r<>d sih d <sl \ 

H 4lU, iimrb h os mil ibi title i iso w bon lb^m^.ll |s o- 
Ms-.! 11 Insb( (11 d(Ii\t leI, but the { not Ins not bton 
inid r,p,r:lli 1 \ mxirtiffi. |C \1 4CI tr tiio 
(b oil IS II It n i:isti ml. //irmaSMt hr»/tir. Ipil 13. 
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5 Price less than Re. lOO.—The property 
can pass only by means of n regtsleretl sale deed oi b\ 
sale followed by delivery of possession Maklian Lai r 
Ban! e Ueh'-n,\Q Q 623, overruling Kkatu v Modhf 
ram 16 G 622 Q »—Whethei an unregistered sale- 
deed plus delivery of jiossession passes title, Veda 
Muppan a Kathan, 7 II L T 372, Ganga Sahai \ 
Kill Chasan, 22 C 179, Bhagobati v S-ikhi, 2 Ind Ca 
413 Imam ud~din v Ramzan SAWN 201, Uahhan. 
Lal\ Banks Behatt answer the question jn the aflir 
niative hut the point is not free ironi doubt, see per 
Hill J , in 22 C 179 

Where the price is not specified the value deter¬ 
mines whetliei the docimient should have been 
registered, 10 0 C 277 

6, Delivery of possession —There need 
not be any formal making over of possession If the 
aenclee is in possession from the date of the purcJiase, 
It IS reasonable to presume that the possession so 
obtained uas a lawful one, and Jind been given bv or 
witli the assent, express or iinplieil oldie person pre- 
tinush m possession namely the lendoi 22 C, p 
184 Ummiir \ Vylhihnga o M L F 2GJ Siippo>-e- 
the vendoi was not m possession \\ ould the fact 
that the purchaser Ins l>een in jHissession he taken to 
be deliverv of possession ’ baj. the puicli.aser wos a 
mortgagee or agint lo i«os8e«i<non 

Ifthctendoi is not in possession, the onl\ wai he 
can transfer titli is bv meaiia of a legisiered ileed ace 
Noj-nin Chniiffer v DUaram 8C 097, Vo//ian Lai 
a. Binke U han 

Delivery of p«>'‘*es».itm meaus delivery of such 
jKXsessioii ns the miiirc nn I state of the thing sol.l 
admits of I^anil in the orcupation of Icnanls is 
deliiercd hy aiithnnsin.. the aenclee locollect rent* If 
the biijer IS nlrnd^ in posscasion no formal delnen 
IS neri-sjarr, /l<iAiM7ie7a lakhma, 7 11 1*9 
' INhcre the aondei has Wen m possession fn in 
Wf rc the aalc, there m i,n delivery of possession. 
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Sifx’Tit/ni V '^fcrclari/ of State 34 C 207, Vrtnaltnt * 
T Mohima Chmidra G Iml Ca 763 

Delivery of pQs>>es9ion unece^rj onlj in the case 
of a «af« m I not of a tnnsaciion eq, -x compromise 
wlucii IS not a sale bat ts inerelj an acknowletlg- 
mcnt of existing rights hnthna \ Aha 34 B 139 

Deliserj of jxissession under an umegistcred deed 
of sale gives prionlv o\cr a liter registered deed 
Vela Vuppeti \ hathan 7 JI L T 372 

7 Contract of sale passes no interest to 
the intending vendee who does not therefore as m 
English law acquire a benefieiil interest in the land 
23 B 177 Hence when the fnthcrofi Hindu minor 
die<l after entering into a contract of Kile and receiving 
the earnest im ne\ and his mother is guanliin receiv ed 
the bihnce ind executed the sale deed, held he could 
recover the propertv on refund of the earnest nioncj 
onlv IS the sale was not for Ins benefit Aufiiidi v 
OifmijK 5M I T 103 

Even if a contract of sale (w)iere the sale-<leed 
ought t) I e registoreil) IS nccoiiipaniwl bv dehverj of 
pos-^s-i n to the veiiilee it does not create n right 
in tin land in Ins favour IVrmreffi v litpir^tidi 
J9 M ■’If nord os the fact that the vendee has p-\id 
a part of the consi lenilion tl> Hence a vendor can 
eue to rectver possession from eoch n vendee if* 

The principle of the rule in the clause has l>cen 
extended to an agreement to lease m which there is no 
I resent demise Sati/rnlnt Aot/i v Snif C/ianrfru 14 
C N Ci~> an 1 to an agreement to execute a mort 
gage, Aoncf <1 Ii V 5h»r«mo 2^ M ’'*4. 

S Execution of salO'dccd—Tlie soctim 

s.a>s nothing sKmU eie<'Uti ii t r stte*tAli n 11 rrr is 
no neccssitv for atlo»tsiion lul a m.i»iensl svlei)ee<l 
inij h« s execution Iv tl e eellei rs me one aiilh tised 
on hisWhalf r rthengi tirms «Pi er rann t rrgis 
ter w} ert its rici uii ii is denieil 
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9 Sale of intangible thlngrcin b"* 

ed only )jy i eans of i re^sfered jnstrtinient whateTef 
the consideration may be llic riglit of a smipj^ 
mortgagee in the property mtrtgaged is an intangil’e 
thing Rimisnmt v Chin in Ji M 419 , Contra 
Snirnmontan V Penmil ISM 4)1 Soisthe equitv 
of redemption of an usufr ictuarj mortgage Jairam'' 
Ball rtahjia 3 N L 11 72 

But the grant of an eisemeut IS not a sile 
poition of the gnnU rs tight f mvneiship 
Sohay \ara Stngh 31 V 612 

10 Mlnop purchaser —In A nalofiv Ioji 
h iga 4 Ind Ca 333 the Madras High Court ha« 
interf reted the ruling in Vdioree I) bee v DhaiModfii 
30 C s39 to loynlidaie a stle to a mioor See note 
10 to s 6 

55. In the absence of t conti'irt to the 
continr^ tlio bmei hkI the 
K gl t» and I *b l seMor of nnnmt e'thle pr fortj 
b/her"' reajiectivc!} iro aubjitt to the 

liabiJitiea ind hate tlio iiglita 
mentioned in the riilea noyt following or such of 
them as are npphciblo lo the property aold — 

(1) I he seller la bounil — 

(ft) to disclose to the bijor nin mitcri'il 
defect in the propirty of winch tho seller is mid 
tho buyer IS not awirc mul which tlio Inner 
could not with orJinait o*iic distoxer 

(6) to produce to tho liu^er on Ins rerjuest 
for eyuninnlion all documents of title rcHting 
to the properlj winch are ui tlie sellers posses 
8ion or power, 

e) to insncrtotlio |>est nf liis inforimlion 
all rcletmt questions put to him h} tho Inner 
III respect to tliopropcrty ortlie title then to 



1882.] The TnvssrEa oj PBOPER-n Act 


161 


(rf) on payment or tender of tlie amount due 
in respect of the price, lo execute a proper con- 
^cyance of the property uhen the hu\er tendeis 
it to him for execution at a proper time and 
place, 

(e) betueeii the date of the contract of sale 
and the delii ery of the property. to take as much 
c.ire of the property and all documents of title 
relating thereto uhich are tn his possession as 
an owner of ordimry prudence irould tike of 
such property and documents . 

(/) ^0 g*'®. being so rer|uired. to the btijer, 
or such person as he directs such possession of 
the property as its nature admits . 

(g) to paj all public charges ami rent accru¬ 
ed due m respect of the properly up to the date 
of the sale the interest on all eiicumhrances on 
such properts due on pitch date, and, except 
irhere the property !•* sofii subject to incum¬ 
brances, to di'Chirge all incumbnince-» on the 
propertv then osi'ting. 

(2) The seller shall !>»• deemed to contract 
vrith the buyer that the interest which the seller 
professes to transfer to the buyer subsists, and 
tliat he has power to transfer the same 

Provulcil that, where the sale is made by a 
person in a fiduciary rhancter, he shall be 
diH'nied lo contract with the buyer that the seller 
has done no act whereby the pro]>^rty i' incum¬ 
bered, or whereby he is hindered from trans¬ 
ferring it 

The benefit of the contract mentioned m this 
rule shall be annexed to. and shall go with, the 
interest of the transferee as such, and may W 
enforce<l by every X'crson in whom that inttir* 
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18 for tlie whole or any part thereof, from time 
to time vested 

(3_) Where the whole of the purchase- 
money has been pud to the seller, he is also 
bound to deliver to the buyer all documents of 
title relating to the propelty which are m the 
seller’s possession or power 

Provided that (c), wheie the seller retain 
any part of the property comprised m such 
documents, he is entitled to retain them all, and 
(b) where the whole of such property is sold to 
different buyers the buyer of the lot of greatest 

value IS entitled to such documents Hut, in 
case (fj), the seller, oiul in case (h), the buyer of 
the lot of greatest value, is bound, upon every 
reasonable request bv the buyer, or by any of 
the other buyers as the case may be, and at the 
cost of tlio person uvvkmg the request, to pro¬ 
duce the sud documents and furnish such 
true copies thereof oi extract therefrom as he 
may require , and, in the meantime, the seller 
or the buyer of the Jot of gicatest value, as the 
caso may be, shall keep the said documents 
safe, uncnncclled, and undefaced, unless pre¬ 
vented from so doing by tiro or other inevitable 
accident 

(4) The seller is entitled— 

(a) to tlie rents and profits of iho property 
till tho ownership thereof passcss to the buyer, 

(h) whero the onncrship of the property 
has pawd to tho Imvcr before pay incnl of the 
whole of the jmrehaso money', to a clinrge upon 
tlie property in the hands of tlie buyer for tho 
amount of tlio pitrLliasc money or any part 
thereof remaining unpaid, ami for mtercst on 
fliicli amount or part 



t ) llie I rsoim entitle I ilicioio 

(c) wht-r ilie o\vnel•^Iu|) of ilie jiropertj has 
p issed to the h er to W ii '»n\ lo'.s arising from 
the destriictnn inj if} or <let rease in value of 
tliepnpcitj notciUHCtlbi tlies^Dei 

(d) where the ownership of the property 
has passed to tlie hiijer as between himself and 
the seller to pa\ all public charges and lent 
which maj become payable m respect of the 
propeitj the principal mone\s duo on any m 
enmbrances subject to which the property is 
6old and the interest thereon afterwards accruing 
due 

(.G) Ihe buyer is entitled— 

(a) where the ownership of the property has 
jiassed to him to the benefit of any improvement 
in or increase in value of the properly, and to 
the rents ami profits thereof, 

(b) unless ho has improperly declined to 
accept dein cry of the property, to a charge on 


I 
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the propertj, as igamstthe seller and all per^ions 
claiming under him, with notice of the payment 
to the extent of the seller’s interest in the pro¬ 
perty, for tlie amount of any purchase-money 
properly paid by the buyer m anticipation, of 
the delneiy, and for interest on such ainount, 
and, when he properly declines to accept the 
delivery, also for the earnest (if any) and for 
the costs (if any) awarded to Inm of a suit to 
compel apecifie }ierformance o£ tho contract, or 
to obtain a decree for its lescission 

An omission to make such disclosures as are 
mentioned in this section, paragrapii 1, clasue (fl)i 
and paragraph u, clause (n) is fraudulent 

1 Contract to the contrary —The rule« 
Id tins section apply mill m the absence of a contract 
to the coutrarj li is ojea (o tlie parties bj contract 
toenlflige, euitail or aUogeUicr nl)rOp.atc tlie right' 
conferred ha the ^ectl(^n but the expitss coutrnct 
must he so clearly meoiiMstent with these rules as to 
lead to the infeience that it bail been ma le to qiiahf' 
tliem For iiistiDcet till* section a n cliaige to the 
renihrr lor hi* unpaid ) nee Such a clnrge will not be 
exelmleil by nimreh penioinl timtract i defer pay¬ 
ment of I jsirtion ol the i rice«r take u by in*talmeiits, 
nr bi 80) roiitrnet, eorenant or aercenunt nilh respect 
to It which I' not inr<m«ii-»tcni witli tho eonliniiaMce 
nf tlie cliaifc.e a Uacplictxnn (’ '57, P 0 

(m p .larnhiv I'tteU, (l*)Ol)) 2 ( h 8 f ir n ea«o uht re 
ilie aenilor unsiiertssfulh tneil I >ciiriail the 
of the rfmlee ns to title, Stdtt \ Ttlfpilh “30 M 
S.’S| where there nnan oniitm<t to llie co ilmn, iii 
rc'I cct of deft el ‘>ucli a onntraet mu'l Jic iii erj res* 
flnd iimmljifiii >iis term* Jhyitnbir \ Smhihili 1(5 
(' U > 0'>'5 

, 2 Cl. (I) (fij— Dull o/ gfllrr t> ma/e- 

'Tiit tfe/e«f*—'Uie w»rU* tf tin* clauw sluwthilU 

tippbes only to«l«heW winch nro mihnal, if. 
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winch would have influenced the jad/^iciit of an onh 
inry prudent nnn in huvin" or fixing the price Such 
defects must hediscloacd even tlinu^h the sale is with 
all faults, SchiieiJer a 3 Camp 30G Of course, 

the aendormusl not he ^dlj of actue concealment of 
eien a patent defect Moryanv Oorcrntncnt, II M 
419, see lioqlnholc a U'affer*. 3 Camp 156, Oaj ipitt 
V .llujia, 9 II 89, or put the \ei>dee oIT enqiiira hv 
fraud or misre|>resentations, ll'anfan v Coppard, (’99) 
1 Oh 92, flroicnhe a Gampl/ell, I A C 925 The 
defict inaj he in the estate, eg the existence of an 
easement or an imderKnxind drainage, ora cosenant 
aflectmc It or lu the title, Cm • \ 20 B 522 

Baariidili \ C«ajudi», 25 C 298 The existence of a 
decree aUcctms the propertj 6<ihl, c;7 one enforcing 
a charge, must be disclosed ftoj iviti a Mugin 9 M 
89 Mere nu«tlcscription is not suffieirnt to justify 
cancelment of a sale unless it is of snfTirient import* 
mice, d 0 a Aghoie \alh,GC 'V N 670 As to sales 
of land and houses m cantouincnls see Ihrchimbliai a 
Fletehei 21 B 827 Kaikhuttu v Seci efn»^ o/State 
15 C W N 909, P C 

\ patent defect need not be disclosed, e g , that the 
land IS 111 the possession of tenants, fTiiiiamani a 
iSnssunt human 10 C 414. or that the revenue due 
has not been p3i<l, Wii/inrnm«d v Sui/nd, C 

A 07 

This clause <loes not include a prior jncumbr.ance, 
Hinp V lii$haniias, 2 A L J 2C8 

Where a sale-tleed expressly proaided that if by 
reason ofa prior Inpotliecalion or of any interference 
on the part of the vendor, any part of the property sold 
irent out of tlie {’osecssion of tliepureJi.aser, f)ie vendor 
would return the whole or a part of the price with 
mlerist, and llie propertj was subject to a prior regis¬ 
tered usufriietaarj mortgage, it was held that this did 
not fall within the purview of the covenant and the 
vendor wav not bablc t»> the purchaser in damages, 
speciallj when a portion of the price was etill unpaid, 
Ifi(mt(i2*iin*ni«sa V /i/u^irath, C Ind Ca 114 
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55. Djspo«se--sion br a pre-emptor may, under the 
terms of the enle-deed make the vendor liable in 
damages P R (0S)Xo 111 

TThere n sale-deed provides for compensation in 
case of dispo-session by the vendor, his heirs and 
representatives it does not guarantee the purchaser 
against dispossession by some one claiming under a 
paramount title, Ourn Prasad \ Sarendra 1 Ini 
Ca 'IGl 

3 Cl.(l)(b)and (C). -The vendor may by 
express covenant exclude nil enqiiirv relating to title 
or agree to convey only such title as he ha* SiicL a 
covenant must he clear and unequivocal in nnler to 
reliesehim from his liabilitv under these clauses 
Beaton V Vripp 2 C o36 foil >ivefl in Mnttrnhnn v 
Finnyok 12 D 1 Tla)i Vo’iomed v V»»o^i 1' R 
C3" see Tl'dmof V llif/inson 6 T( A C >06 Diifci' 
a Barnett 12 C 33T Tweed v \lille L R 1 t P 
3'', for instance* of such coveoanis 

See Pitlamhw v Cm»i6h II B J"2 fir an 
iQsiance of a breach >/ d«tr iioder ihe«p chriae* 

Cl, (f). '^ec Saliman Ahmei v Paliniapjii o 
Ind Oa CO)(Bur) 

4 Cl. (ff).—The ;rinciple nj plies ihe sale 

of a mortgage decree free fr>» incumbrances 
Khelrolasv <hihnirt’i>n ** C* \\ \ J ^ mnnev 

paid to redeeiii n morlgarc m rec scral le Maniih iiikar 
V Romkrifhiii fi Horn I- H ^32 nii 1 the clause nlvi 
applies In ilacrs wl ere the \,t n i m force, 

4 L. D R 221 

5 Cl. 2. Covenants of title, etc_ 

This has been licl I to nmo.mt to an iinplid 
covenant f’r tith /Jieira/lj x- 2'» C 

"Is In other avonl* the vendor (.uaranlces that 
there i* no flaw < r defect in In* ujJc A r»i.)il of ; rr- 
.inilii. meulrni to ihc enh of the { n>|s rtv is not n 
dcf.rt nr flaw in die veninrs (iilf h ii is n disjualifi 
sftlion of the I nrcl a*cr to l)ii\ Jlenci if the pn periv 
IS j rC'Cmpte'l nwar fr» m the hiiier he eann I gel 
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iHmapes for breicli of the co\enmt nhiilamjilant r 
Imdad 4 \ Sj" The measure of for breach 

of an jniplierl covenant < f title is the a aliie of the land 
on the diteof e\ictio» Vai)ardass\ Ahmed 21 H 17o 
S 73 Contract Vet provules the measure of damages 
and does dot contain am exception as regards sales 
af land See note 4 to that section The rule in 
rienren v 7homh«lZ 2 AV HI 1078 that if a venlor 
of land wiiluut fraud is incapable of making n gootl 
title the pirchaser 1 not entitled to an> compcusa 
lion for the loss of the bargain does not nppl> 11 India 
(this rule tvas aflimied in flini a Fothe jdf L R 7 
F AI \pp 158) \ ibtnehandra \ krtthnavai met 
"8 0 4)8 ^Mlere the propertt sold is subject to a 
mortgage even though the amount of m exceeds the 
I nee there is uo defect in the rembrs title fie 
IS bound to free the propertr from the jiiort„a„e and 
cannot escape |a\incnt of damages f r bieich of 
cfutnct to sell 3S C 4o8 Lngeil \ Fitch I R 
4 Q B C'9 Day t S.nelrnm (ISf'O) 2 Cb 320 
hues \ Oarhner (1002)1 Ch 195 11 here such 
land is acquired under the Land Acquisition Vet, 
the measure of damages is the amount of compensation 
pail minus the amount reprevontiog the statutory 
n per cent IS C 4')S Tlie covenants fc r title 
lieing imj lied terms of a sale need not he men 
tinned m the inslmmenl of converance The 
j urtliaser mil le cntitleil to ilamages foi a breach 
thereof ovliether they are inserted in the sale- 
<leed or not A consejs to B land of vthich be 
IS not in possession bj means of a registeied deed 
an 1 the j urchase money is paid B sues C a person 
injnsessi n to reenser possession an I loses the case 
as V In 1 no title to the land Bean recoicr from A 
the j irclnse monej with interest an 1 the costs of 
the suit altbo igli uo coxonaats for title were inserted 
in the sale-dee 1 Ar«hn«n \ Amman 21 M 8 
See \ agesons 2» B S')" \I tnishanknr r 

Aafli)»ii/||n 0 Bom 1 R S32, ] elayudt v 

f'orindammt, lo M L J 20o 
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Inhere an express covenant exists, liabilitj for, 
and measure of, damages for Incacli depends on its 
terms Where the aendor coaenanted to return the 
price with interest should auy part of the property 
go out of tJie a endee s possession, and the a endee lost 
possession at the suit of an usufructuaiy mortgagee 
of the vendor, it was held under the circumstances 
of the case that theaendee nas not entitled to enforce 
the covenant, l/iimtariinnma v Bhagiruth, 0 Ind 
Ca 114 (Ul) An express covenant if it does not 
negatiae the coienants implied bj the section, \m11 
not protect the party m default in respect of a breach 
ni the Uuei Oujamhor a Vtsktfialk fv Iwd Q* 01 
(Cd) See nlvi a Nyav U B R (liW’) 

Lvulence, 1 

Imdcr Eii„lisK law a person who coincjs a» 
beneficial owner jmpliediv enters into a coaemnt of 
title This ooxenant include? four distinct cote 
nants —{!) That tlie\endor has the ri^ht or power 
to convey (2) lhai he will gi't \acaui possession 
to the vendee (1) tint the vendee slnll Inve quiet 
en|ojmeiit and (4) tint the atiidoi sIiiU execute 
alt such fitriher comejance in respect of the property 
gold ns may bo necessary—S »“ praelii illy rejufr- 
duces nil those cmeoants Foi nnordmg to subsec¬ 
tion (2) the lendoi ginrantits that tlip micrest ulnch 
he professes t > comev Biibsists iwl lhal In Ina a ri»ht 
to rooiey the same I lie last le, ilm right to 
coinoy IS the name ns nnenant Ni (1) of the 1 nglnli 
Ian 1 he rmenant tint the luU rest prife^sid to bo 
coimyed Biibsists IS n omuant f r qiiie t ciijoi ment 
If the vemlec IS cvieied l»v a (irsin lioldmi; by n 
#ti|>ori(>r title it elionn tint tin interest which the 
(he MO'ior I'nirissed p tnrjsfir did not biihsi-t 
Heme the n odor Ins lo | ni daiiingi i fur brea< h of 
giich imenniit A >»< rlinnes Ins laud i ■ II an I loii- 
< 1 iling the fact of the iiiorigigc kcIIs ihr mim to C 
It Hill s oil his III irtgngt mill hsH ihi | io| i rty |•lle iq 
fir kale ■"saiclht pmptrti fnimsah, (ays the 
de< retal niiioiiiii AIhsImiii gmlly ifn brnch of 
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tlie co\emnt for quiet enjoyment as }ie professed 
to convey to C an interest it* the alsolute title 
arhich did not suLsist AH he could sell uas the 
equity of redemption Hence he must make goo<l to 
C the amount paid hy the latter to satisfy the mort 
£a«e decree Chatlnri \ duru; 1 A M \ 50 

W here hv compromise a l tior mortpagee agrees to 
rclea e his char^^e on pajmenl of the amount due hy 
" joint puisne inortf,ageesand one of the litter pays 
his thinl and another trvo-thmis and sells two thirds 
of tl e proj ertj hut a third is taken awa} from the 
furchaser on a suit hy the remaining mortgagee the 
aendor is Ixiind to recoup the |urchaser \lttl immad 
Ibrahtmx \akchfd "A I J 752 The coaenant 
for aacant | obsession is contained in subsection 
(1) cl (/) and the coaenanl foi further assinance 
is to be found in subsection (I) cl (d) M1 ere 
a 1 lamtifi bi ngl t hisco^harera interest in land 
held joiDtlj bj tl em an I others and on a par 
lition part of this Ian I was allotterl to a third 
cosliarer hel! TlamtiS coul 1 m i claim damages from 
tl e aendor for tlie [ art allotleil to himself Shxcram a 
Dal 2b U ilO 

If tl e sale i* by a j er»on m a fiduciarj cliaracter 
eg a arustce the implied coaenant for title is that 
the I en lor Ins not encuniliere I the proj ertj or done 
at \ act avlnch himlere him from transferring it. 
These coa einiits f tr title rust only in the ab once of 
a contract to the erntrary 

The vendor may eipressly stipulate to sell only 
such inteiest ns he has m the properta and if it 
tuni-> out that the aeiulor had no title at all, the 
purchaser cannot recover damages from him On 
the other lianl a aendor witlioutany title to the 
properti will not on eqiiital le grounds be allowed 
t enforce sj>ecific jeiforman e of ihe i iiira i or 
to rccoier tl e \ urcl a e niomj f r tbe fa t < f sale 
iin|lies some tide m lie senior howcicrdefictive 
It may be Vor iiistanoe, A steals the title deeds of 
V a house m Bonibaa belonging to H an I cnates an 
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En^hsli mortgage o%er the house in faimu of C, 
who acts iQ good faith C under Jus power of 
sale puts up Uie house for sale h\ public auction 
stipulating tint he will not be bound to gi'o nnv 
better title to the purelnser than Jie himself has, and 
that the purchaser shall take onlj such title as the 
aendorhas A notice on belialf of B is also read 
By it B asserted an absolute properfj in the hoii«e 
and that A had no interest m it D purcliases 
the li<iu«e and pats 25 per cent as deposit On 
discf)\cring the real stale of C 8 title lieasks him to 
return the deposit or make good the tide C fliere- 
upon, files a suit for recoieiy of the balance of the 
purchase monc\ and iches on the stij illation noted 
aboie His suit should be dismissid as it is practi 
rally c lie foi speriRc pcrformaiu e of the conlrael 
anil must b" governed In the rules f er[ttiti 
applicable to Ktuh suits Moiitahvo v } uwya), 1- 
B I 

Tins clause shows that the rule of ( ircut e»i/ifer 
does not nppU to sales of land iii this c'utitn Whore 
an alwihite title IS conveteil the undir liis to pa\ 
damages sbonl 1 the tide pron | line delet ine, al¬ 
though the aendoj honcsiU l>eU*aetl lu his title and 
had no knowledge to the contran Si/id he/id«//rt^m 
r lnhirj /itfur hhvn 8 <• <’ ’1' ^ee the cn-cs 
cited earlier in the note 

The Tcndee IS entitled t ) <»s..es«i(,n nfier rrm%e%- 
nnee Velai/iitha \ Oohnlinami *; M L 1 2('u 

C Rune with tho land.— See (Itidamha- 
rum I !'»“M | I iOQ where the sale 

was ti> two aenders »n (anutnon 

The right is lo^relAin llir liilo ilccds and to a hen 
on the jiroperij. ^biit not to retain j nsses«ion of it 
Hence, if he ronliiiiies m f xnossiun it m cdierse 
11 the vendee, V<fo«n«l» \ ffortod i« >n)>, "0 M fi2}, 
Annnd^ Ifi. 11 f’ 2.*0 

7 Cl. 4 (b)i—IViifrre /»e«—'fins lien exists 
onti tn the ab*cnce of n c< nirnrt to the rontrao 
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If the third partj lealise^ liis dues not from the 
vendor but from other transferees of tiie propertr, 
the rendoi cannot, before patin'i such transferees, 
sue the ^ endee for damages for oon-paN raent, OQ the 
allegation th.it he has undertaken to paj' such 
transferees Tatu^ammol e Su66anttnflZ 16 M L 
J 20 

^Vhere the vendee does not get the arhole of the 
property, he is entitled to deduct the compensation 
for the deficiency from the price, Dijamher v 
Ais/iifcolo, 15 G W N 655 

S Interest.— Where a part of the purchase 
money IS left uith the purchaser as security that the 
property sold ehould be clearetl of incumbrances and 
good title made, the lendee ts not liable to pay m* 
terest iiuleas he sliould refuse or omit to pay the 
money so letained when the vendor shonhi haae sliown 
his xeaditiess to clear off the incumbrances, ilMi, 
antwiad V Muh K^simllah 21 A 223, P C 

The cLauseiloes not entiile the lendnr tn interest 
in every case, irrespective of the equities and cir» 
cumstances thereof, but MiapU declaies a charge for 
interest, where it may lie clamiod Mutlm v Smn", 
21 11 L J 386 M here pa\ ntent of price and 
delnerj of i>osvession are to tie simultaneous, the 
vendor who has remained in (inssession is not entitled 
to interest, tb 

9 Cl. 5fd).— See Oopijrttiv Ra;ohnfofi, 29 
II 519. where tlie contention oierniled u.-is that the 
the liability was conditional oh the terms of the sale- 
deed 

10 Cl. (6) (b).- See 9 O C 2'9, 30 II 4G1 

11 Cl. 6 (b).— Under the principle contained 
m this clause, a \endor who eoea to jecoaer possession 
ns the sale deed was not registeied will be compelled 
to rifund the price receiretl, Oanyobuari v Tukaram, 

, C X L II 70 But if the transaction was n gift and 
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not a Bile, tliere i3 nothing to refund, Madhav liao 
\ Aathibai 34 D 2S7 

If the purclia«er refuBes to ccmplete the contract, 
he cannot recover the deposit or earnest monej paid 
bv him hoshanlal v 3 he Delhi, etc Co , 7 A T 
1019 ContPd, h'atasa /yer v App/itru, 0 31 L T 
o34 Nor does the clause applj where the pur¬ 
chaser having p.ajd the price claims to have the sale 
completed AMid hhadtr \ /’ Vnmmad 8 3t L 
T 3(il see also 4 1ml (V 389 ( VI! ) 


Soil the sale was nhollj invalid, the hen does 
not an«e, 1/ufhu flamden v (htUoppv 8 il T 
4C4 ^tee cl (d) to s 18. Specific Hehef Act and 
notes 8 0 thereto 

So if the sale goes oR b\ default of the purchaser 
he cannot recover an\ deposit maile i)> him ^lahau 
Chand v Rcidha Ktthtn Dat, 19 A 49S llalvanta 
V UViuteAur 23 II 3C, see Waraihtind, 

24 C 897 


56 \Miere two propeilies ore subject to 
a common charge and one of 
Sale “‘J”’* ®''"® the properties is sold, the 

propcrties-ut ject to , ^ 

a common charge uujer is as against the seller, 
in the absence of a contract 
to the contrarv, cntitleil to have the charge 
satisfied out of the other property, so far as such 
property will extend 


This IS a particular application of the rule of mar- 
Bhalhng which is enuiicialed in s, 81 TJie section 
only as against the vemlor who Laa the other propeitj 
and not as against the purchaser of the other property 
In other words it applies between vendor mid pur¬ 
chaser and not boiween purchn-er and nirclm-er, 
Vajiiiram v Uelidt 31 C p 1*12 tie al-o Aomnii» 
mem v Vang da, i Vf L. T 237, Sinijudfin f 
Str’ijiidJin 2 ll J C95 


jro T«E TW>SFi:B OF Fhoforti act [Att ir 
CHAPTER IV 

Of HoBrcACEs of Immo?fable Property 
A\D Charges 


Moresage 

mortgago'" 

mortgagee 

mortgage monei 

and mortgage 

deed defined 


SS (a) A mortgage is the transfer of an 
interest m specific imino^eable 
propeity for the purpose of 
securing the payment of 
money adtaueed oi to be 
ndtanced bj iraj of loan an 
eTisiing or fixture debt or the 
perforttiatica of an engagement irhicb maj gne 
rise to a pecuniary liabiht} 

1 he transferor is called a mortgagoi tlie 
tiausleree a mortgagee the puncipal money 
and interest of which payment is secured for the 
time being are called the mortgage inoue\ and 
the instrument (if any; by winch the transfer is 
ellected is called a mortgage deed 

(&) Wheie \MthoQt deh\>*ring possession of 
themoitgigel property tlie 
® ^ ^ mortgagor binds Jiimself 2^er 

sonally to pa> the mortgage monex and agrees 
CTpresslj or impliedly tint in t) e event of bis 
failing to pa' according to his contract the 
mortgagee shall ho'C a right to cause the inoit 
aged properly to bo sold and t)j© proceeds of 
sale to be applied so far as may be necessary 
in pajmenl of fU© mortgage monej the tnnsac 
tion le calloxi a simple mortgage and the 
mortgagee a simple mortgagee 
Mortcape h j (c) \\ liero llio mortgagor 

codioiaisaie ostcasibl} Sells til© mortgaged 
propel —on condition that on default of 
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payment of tlie morf|r»ge money on a certain 
date the sale shall become absolute or 

on condition that on sucli payment being 
wade the sale shall become void or 

on condition that on such pajment being 
wade the buyer shall transfer the property to 
the selW 

the transaction la called a mortgage by condi 
tional sale ond the mortgagee a mortgagee hy 
conditional sale 

(d) M here the mortgagor delivers possession 
Usufru c t u a r y of the mortgaged propertj to 
mortgage the mortgagee and authorizes 

him to retain such possession until payment of 
the mortgage money and to receive the rents 
and profits accruing from the properly and to 
appropriate them m lieu of interest oi in pay 
ment of tiio mortgage money or partly in lieu 
of interest and partly in payment of the mor, 
gage money the transaction le called an usufruc¬ 
tuary mortgage ond the mortgagee an usufruc 
tuary mortgagee 


(c) Where the mortgagor Imds himself to 


Eogl t mortR^RS 


repay the mortgage money on 
a certain date and trarsfers 


the mortgaged propertv al solutclv to the mort 
gagee but subject to a proviso that he vrill re 


transfer it to the mortgagor upon payment of 
the mortgage money as agreed the transaction 


IS called an Pnglish mortgage 


1 Transfer of an Interest - Frery mort 
Rvge transfers some interest id immoTpable property to 
the mnrtgaeee altl ougli in ll e cav of a simple mort¬ 
gage It IS not evsy to accept thm IIoweTer even m 
such a caee the interest transferred is to hare the 


propertvsoH through the Court in default of pavment. 
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In othei IvinJa of moitgnges, tnnsfer of interest is 

■ pntent enough 

Transfer me'ins transfer to one or more Ii\ing 
persona s 5. "Oii hence, apart from legislation, a 
security bond filed in thecourt for tlie due peiformance 
of a decree 111 which nsisusoatlj the case noobligee 
isiiamed does not create amortgas;e Shi/an Sunder v 
Bajpui, 7 C W N p 916 \ transfei of interest 

need not be in express words provided the instrument 
as a i\hole opentes as a transfer. Ada v t'lippnli, 
20 M 531. A^alini Chunder \ Uaj Coomar 9 0 \V 
1001 

(i) Wardi indicating norlgage —here the trans¬ 
action does not tnnsfei aoj interest it is not a 
mortgnge The transfer of interest, m the case of 
mortgages, is indicated by the use of words appro* 
priQte to such traosnctions Ihei must at JeaaC 
be words indicaciog hypotheiatioo tor instance, 
the wonl lehan conveys the idea of transfer 
on a mortgage Smnlaily the words arh and 
mustajhaia/\. impiy a transfer >( inteie t hj niyof 
mortgage Kishttn Lnl v <tangi Ram H \ 2b 
Todar V it/uh 14 \ 'V N 5, Ihewird mak/id' 
or the expression maKfid attr oiiitt tgh t i aL has t!ie 
same meaning In fact, am woi Is of hvpotliecatiuu 
are bufficient to create a luoitgage 

\ covenant against alienation of tlie property 
pledged may also be a transfer of an interest TJieie- 
lore where some lands were deilaied to be (ledged 
and tbe debtor covenante 1 not to alienate them 
until the repayment of the debt ,a mortgage was 
held ti be created J/imdltaii f d \ Janesatir Dan 
C B L U Vpp 14 Sluorilin Kunr v Mahpat 
httnr, 7 A 2)8 I B Bnl n mere covenant 
by a borrower not to alienate Ins property, without 
specifying any properly, will not create a mortgage 
on any property belonging to him, ha/Ur Moideen 
V AVpenn, 21 C 332, I*. Q See m te 8 

\n cxpiest power to sell certain lands in default 
of payment ofillio debt will create a mortgage over 
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these lands ns the roner to sell land is an interest 
tlierein Gobinda v Dirarla C 637 here a 
borrower agrceil that on failure to psj the debt 
the lender wouM be at libeitj to take up the mainge- 
ment of the property, ami that l>c would redeem it 
on rej arment of the loan a mortgage was held 
to be crested iloti Rsm v Tifai IJ B DC 

(ii) Charge —here the burden of a debt is 
thrown on slnnd but no interest in it is transferred 
to the lender a charge and not a mortgage is 
creoied Iliirliiison x ffo//, 12 Q B D 352 For 
instance where A grants m annuitj to B and charges 
his Isnds with it n mere charge comes into existence 
Similarh wliere the liorroxrer saja ‘the pajment 
of the ilebiis secured on nij liouse only a clnrge 
arises The Registiation Act protides that xrhen a 
document lor a corsideralion olKs 11X> or upwards, 
purfortin„ to create an interest in iininoreable 
property is not regi»tered it shsll not create any 
such interest It max howexer create a cliarge 
see Uif/emni \ Sanawtha 24 M 307 

Though s ICIO of Act IV of 1882 and 0 34 r 15 
appl\ all the proxisionsas (o sale or redemption of 
mortgxgi 1 projerty to charges and the Privy Council 
has ruUd tint limitotion for enforcing a mortgage is 
that pr<' ided lij art, 132 I iniilatu ii Act which is also 
the article a^) licablo to charges the difference between 
the tw e terms is ini re linn academical Ti r a iiiori 
gage being a iranofer of an interest in land is fastened 
to such land Whoever lakes the land has to meet 
the incumbrnnce whetherhe had notice i f it oi not 
A clnrge being personal can not lie enforced against 
a transferee of Imd for value and wiUiout notice of 
tlieclnrge Ktfhati y i f?<iii» 13 A 2S liayuddt 

X Kn! irthanath 35 C 9''» see fioUu \ Kali 4 il 
11 C 431 \ charge merelj secures pax ment of n» iiev 
out of propertj, I'luda \ liimrla 3o (. b>7 

(m) \3 ifl riitulriihan —A« shoxvn above, whether 

a deed uses words of hypothecation or transfer of 
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'• interest depends on the construction of the document 
“*• In some parts of the United Proriuces, one often 
comes icross transnctioas called l/ashrufu/ra/ian or 
Atikitpar Thej-arise in this waj A usufnictuarily 
mortgages his land to B by a deed of a cerniii date 
and covenants to pay and redeem on a date specified 
with power of sale to the mortgagee in the event 
of non payment Subsequently he executes one or 
more deeds of MashrtUultakan or AnKupar for fresh 
loans m which he recites the previous mort-m'-e 
ll.e innn and ll.e land mortgaged and corenanB 
tint he rtill repay tbe fresh loan at the i.me of 
redeeming tho mortgage under the first deed, and, 
thatrt.thout such payment, ho mil not be entitled 
0 00 redeeir If there are ttvo or more dSs “ 
afot/iraliitralioe each recitee tlie previous deede and 

due on all the deeds has been dischaiged Lsiiallv 
there ts no word of express hjpolhecation and Z 
question aiisei tvhelliei oi not these deeds S re“ 

ulvaneesoreste a mortgage or charge ,e whether the 
land covered hj thehrstdeetl ,s aUc h)pc”eo„ed in 
or at tho least made euhjeet to tho navnmn, ot i ™ 
debt eecured by the subsequent deed ot deeds Ikl 
better View seems to be that th*. cV. “ 
are intended to and do ortiam ' 1.1 “‘>»'‘l“™t deed. 


. -- UV. eeasse U.s, ILC riUier 1 m rlrtarr^nra 

Charge on the ground .hat the parties uUen f that 

the mortgaged property should be imr?« nuen i tnnt 
thepajmentofthe furtliei advances Phil ^ 

432 kiie/in v Deoforin c"!"/ ''p'"/ 

V Sinnrlha Sind Ci 144 Ml A {Go Rarudris 
lOIncl Ca 222 MU t Unrqobml y Tnh 

K 789. 8 0 C is" '^n' 3 C U' 

Tloahan 4 A 85, ind the rl^ ^ ' 

<itO(l there S/.ecs/mnftapX 
Bhtnu V Dahp 20 A tt V 

tlio contnrj tie notes los ci '''° decisions to 


A ^purchaser of the 


property subject to tho 
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mortgage is not bound bj the stipulation postponing 
redemption till payment of the additional advance 11 
O C J18 


V decree ordering restoration of plaintiff s holding 
subject to repayment of certain looses does not create 
a mortgage on‘he holding P R (lbS9) \o 1*17 

\n Olti mortgage recited tliai the mortgagor would 
redeem a p'lor mortgage and j ut the nu rtgagee in 
possession and authorised the latter to sue if neces 
sary and eject the j nor mortgagee The deed is a 
complete mortgage Chatu v boolapani 9 il L 
T 4Jo 


2. Specific immoveable property.—In 
Ifatadiu V An’int 1 > A 4d2 the majority of a Full 
Dench of the Allalnbi 1 High C uit ruled that these 
■words connote 1 tangible immoveable pnpertj and 
not an intingible interest in land such is in eqiiitj of 
redemption m other ucnU that second and aiibse 
queut mortgages of the same propeity b\ the owner 
did not create i moritftye mihin the meaning of 
the section and the iiiortgi^ee could not sue to 
enforce his security bj sale of the right of redemption 
onlj This has been the law of that court up ton recent 
date 

\8 a corolhrj u wisdeduccd that a sub mortgage 
le a iTiortgase of the mortgagee s right wliere the 
seciiritj uniler the original mortgage was not assigned 
to the 6ub-mortj,agee was in the same predicament 
and the sub-morigagee could not obtain a decree for 
the sale of the mortgagee rights Ganqi Irttadv 
f/tioiiii £.<il, 18 \ 11J Visri/xif V dMit 21 
A W \ 15> affirmed on lictters \pp“alin22 \ \\ \ 
21C damnafasv n<im Au(nr 1 \ L 1 70> Contra, 
iprt; I o/Diiurcs V Hum Attmnr «b 3 0 V further 
corollarj was eoUj,lj{ to bo imposed on tJ is ri that* 
6ul>.mort„agec as such of a puisnv m rtgagee could 
n^'t re loom » mortgage prior t» the puisne mortgage, 
in acasc from which tlie Letters Patent \ppeal in ham- 
$uh}tayx Nar«Mij?j 27 A 472, was filed There it wa 
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5 ^n). 5ttb-n\oitgagce couW eo redeem The 

puisne raort^a^e had lefts part of the consideration 
^ith his 8iiI>mortgagee to redeem the prior mortgige, 
hut the case appears to have been decided on general 
grounds 

A Tull Bench of die same comt. Ram Shanher v 
Oanf^k A 385 h-is merruled 18 A 113, 21 
A. IV N 153. 22 A W N 216. 1 A L J 709, and 
prarticallv also 13 A 432 

The other High Ooarts <li*l not accept the ven' 
narrorr views of the Alfah-thad High Court The 
Calcutta High Comt has decided that a puisne 
mortgagee luav obtain a tlecree foi the sale of the 
tight of Twlempuon mortgaged to hiro, A'nuhramr 
Aii(«6urfdtH, 22 C 33. Bent A/adhub r iSnrejidm, 
23 0 70o 

In iVuditi V V^nkalatheUam, 20 M 35 the Madras 
High Court dissented fioin 13 A 432 Padgayn v 
fleji, 20 B 549 shows that the Bombiy High Court 
did not think 13 A 432 to be good law 

8 Property to be specified.—The pio- 
perty which is intended to lie covered hy a mortgage- 
deed must l>e speciCetl or be capable of ascertainment 
If the description of the property is..|o vague and 
general tint It IS impossible to ideatiry^or fir it, no 
mortgage of ant propert\ is created For instance. 
ceri-Mit mottg^gore describe themselves as residents of 
a particular place, and, as sectiritv the\ cliaige “ their 
property ' with the repayment Tlie propertr is not 
sufficiently ilescTibeil to have a charge created on it, 
Dcojitv /’itombnr, 1 A 275 P R (00) Nos 17 and 
20 So the description of tlie properti purported to be 
mortgaged as •'my moveable and immo\ cable prnperh. 
my own milk " is rio better, T/ie Collnlar of Htairah 
V Celt lUaharant. 14 A 162, P R ( 78 ) No 74, I 0 0 
191 See. honeicr, 7?am Vind/i \. Balgobind.O A 
158 • 

But if the propetiy, llmugli described m tague 
and general terms, is capable of ideRiiric-ition, n mort¬ 
gage will be created IV>r instance, certain persons. 
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<le«cribin" tliemseUes as /imiivlars 'imt slnreli )lder3 
of a ceriam mine I innxj/ih mortgage tlieir resjiec 
tive zamindan shnreb \ mortgage is created ovei 
t}ie zaitiiudin sfnreb for the irliole docMinent ehotrs 
ivhat I ropertv tens meant Vantkihtnl \ Behan 2 
X-W 263 ■\ to whom the Go\erument has made 

a grant of certain ailla^es executes an mstrumeut 
»n favour of his hroiher charging the payment of an 
annual allmaanrc to him and his heirs for ever on 
the granted villages The villages are not named, 
hut iheie is no doubt as to the pailicolar villages 
meant The desonplion is Kufiicient to identifv the 
propertj niortga,,efl Aoxi ifal v Vith HiiJii' 3 A 
11 \ deed of simple mortgage describes the mort¬ 

gaged propertj is oir /ammdart properti and 
gives no further tiescripion At the date of the mort¬ 
gage tlie mortgagors have a ilefinite fi actional share 
m two zammdans This projerty is moitgaged 
bhadilalT ffij/ur 12 A 175 

Tlie obligor < f a miocy Wml gave the obligee a 
nioieti if the prilits of a certain village np t > the end 
if tlie current sottlomenl and charged the other 
ninietv of su h piafits with the pajmeoi of the monej 
It was albO fierce I that the obligee i>houl I take the 
niana^emeu! of sich village rendering seconnts to 
tl e obligor and ibat if the hh^ r fade 1 to pay such 
mo icv wlic 1 du<* the bluee sh nil remain in jos 
s sbim of till entiri 'illa,,t. until pavment of all that 
VI as due Ihe in^mal obligor having died Ins heir 
g-ne t)ia obligee a ficromi lion I in which be admitted 
the ercation of the original charge and a further debt, 
n p irti m of winch latter he nnlertook to pa\ on a 
certain da\ and he a,reel that the balance due should 
be loalised In the obligee from a moietj of the profits 
of tile village according to the terms of the first 
bon I and that the v illa^e shoal I reniam ni the obli¬ 
gee s j ossi ssioti until tl c aiiiiranis due aoder both ibe 
bon Is be nali-'C 1 bv him anl that he th" obh^ir, 
sliouM ha\i. n 1 p<iwcr to sell inort,^age or alienate 
the village //rf f, fimt the bon U createvl a mortgage 
40u 
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® of onl} the profits of the Tills^e ind not of tlie Tillage 
' itself and therefore a decree for the sale of the 

Tillage could not be passetl Ganga v knayari 1 
A Oil See 2 V ir 9 Asnmlir case is llanmani 
V Haha.p IQ B 172 Tleie tlie debtor allotted to 
Jus creditor his Anaj on account of Deshpaiide 
Hak and inamt lecoverable for the villages and under¬ 
took not to medille till the Aivaj was paid Tlie in 
striiment did not describe the lands mentioned theieiu 
bi mete*- and bounds but oulr as bein„ m the occu¬ 
pation of ceilam leisoiis |a^in„ so much lent ind 
contained a cla\\'« that the Avvaj cvt 6S nipees (the 
total amount of the rent) had been allotted and that 
tl e creditoi mi„ht take Kalmliats fioi i tlie occupants 
and recovei the rents Held eult the rents were 
pledged and at the most it was a nsufnictuai^ mort 
^age without a power of sale ' zemindar nioi tgaged 
ins entire zeinindari ri^ht whicli was k cited as yielding 
a certain annual inconie together with his entire 
right an 1 income an I the huttiibtf i on enfnnchiserl 
liumi The schedule nameil the iilla^ts Cfmprised 
111 tlie zeniin lari one of them lieiiig A The onl 3 
right title and inteiesi possesserl bj the /cinindar la 
this tillage was to the annual I i\meiii bv the main* 
rftir^ofa fised kaltubadi and the amount of this 
Kotti hndi was nil Uni was mcludeil m iheapprim 
mate annual income specified in the hcbedules at the 
date of the mortgage, the zeinmdai also j osse'-sed a 
mortgage right over tins village lie bting the assignee 
of a mortgagee Held lint the mortgage rights w ere 
not included in the mortgage Hlumirafu v hiinjt 
Belt try So M 42 See Abdid \ Kasht JIB 462 
Ddttiiv Vithu SOD 1(H f^ctugnumi v l/utfufttoiui- 
rappa lO M SO'J, ririenr v \arayan 14 C 730 
Ba»n/ge Bh v Abdul 26 0 396 P C. for similar 
cases 

v ' 14 For the purpose of eeourlne: pay¬ 
ment of rnonoy.—IJie transfer of the interest 
tnust be to secure the repayment of a loan or debt or 
the pertormance of some act which may give rise to a 
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recuniary oblicition W hen n transfer is not to secure ® 
u debt but absolute in lieu of a consideration, the 
transaction is a sale A bond of tndcmml) executed 
by a vendor to safeguard the vendee against anj 
prior incumbrance in wliicli land is bjpothecated, 
creates a mortgage because there is an engagement 
which gives rise to a pecuniary liability Nias Ahttind 
V Mangii "i A L J 723 So a securiU bond U 
330 Ru]^hmul\ Aosfiir C/»«nd, P R (1008) \o C2, 
Tokh'2n\ Ciricar 32 C -104 

The fact that the buyer agrees to reconvej the 
propert\ under certain (.iicumstances d( es not affect 
the transiction or change its character There^ 
fore a sale willi a condition of repurchase is not » 
mortgage The thing to be seen to i« whetlier thtf 
const leiation for the conveyance is a debt or not 
Similaily a lease for a premium le a sor; tsfijji 
lease is n transfci uf an inteiest for a given pen xl iP 
lieu of the premium There no debt A debt 
imphe'* the relation < f creditor an<l debtor antJ 
fliat the lormir can recover KomeVning Irnm ib^ 
latter If no such relation exists or il one person has 
no right to demand back or recorer something front 
another there is no debt or relation if creditor anJ 
debtor One must tbciefore, disliogutsh a mortgage 
(I) from a sale with a condition of repurchaBe and (2) 
from a zrirpc’hgi lease 

5 Mortg'ag'e op sale. The key note of 
a mortgage is tliat a debt exists and a property i3 
triusferred to secure its pavinent i c , the propert*" 
Blands ns security f< r the debt The tnnsferor mu«t 
have a njit to recover the debt G/iidam l\ahi v' 
\ia2tinni*$‘ 8 \ I J 119 Tins fact must be 
kept in mind in order to distinguish between a mort 
gage and a sale with a con litiou of repurchase llic 
< wner of a pro| ertv sometimes executes what appears 
to be a deed of sale and either in the saine document 
or by a enntemporaneons deed or ngreement, it iS 
provided that if the transferor pays back the considera* 
lion mnnev with interest on or by a certain date, th® 
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g ® tiansfejee shall recooTcy the property to the trans- 
° * feror Such a transaction 0133 amount to a mortgage 
or to an absolute sale with s condition of repurcliase 
The tact that the whole tiansaction is contained in two 
documents, the one a deed purporting to be one of 
absolute sale, and the other {importing to be an ggiee 
meat for repurchase or recontetance, is immaterial 
The question IS of the intention of the puties If 
tliet intend the first portion of tlie deed or the first 
deed to lie one of absolute sale, it will be given effect 
to as a dee«t of sale, and tlie covenant 01 agreement 
OD the part of the buyer to resell the piojerty on 
pnjment of the consideration monev with inteiest 
bi a certain dale will not couiert it into a mortgage 
but will be enforced strictly according to its 
teims If the money IS not paid b 3 the gnen date, 
the covenant 01 agreement for repiinhase or reeole 
becomes loid 01 inopentive Maiing Ihu y Uauag 
Uyi, 8 Ind Ca Ool (llwi) If, on the other [lauci, 
the intenlion of the paitiee is to create a mortgage 
in conditional sale, the <y>rcnaii{ or agreeniene for 
icsale or repmcliase will be given eflect to .vs a 
covenant 01 ngreemeot for reconvejance on payiiieut 
of the prineij al sum and interest but not necessaiily 
on or before the given date The mortgagor has the 
light of repajvng wvocigaKe d*.hl an.l redeeming 
the projiecty even flflei the pitsculied li ite, in fact up 
to ihe time thJt a decree absolute foi fneclosnre is 
not pabflcd lU favour of the nioitgagee Again if 
the tran'iaclion 13 8 u absolute sale, the condition for 
lepurdnst is avmdml /nio on the expiration of 
tlie picsrribed ilate without piynient 'Ihe bu 3 er is 
under no uec-essity to ctiue to Court to gel a title as 
abudote ownej to the proppitj, for, exhypolhesi, ho 
LecoiiiPR the absolole owner on the date of (he sale 
If ilie transaction is really a mortgage, the tiansferee 
does not get till© aa absiiliite owner until he comes to 
Court and jtr’s a decice absolute for foreclosure nnd 
his till?'as siich owner d lies from the decieo absolute 
aiul not from the ilau, of the tinginal transfer The 
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duty t)f ttie Court tlieiefote ist>'tscerlnin wh< dior the 
parties tutci ded the ti^Rsfer to be t tie by way ot sale 58(<i). 
I'lih a condition of repurcliase or one bj wav of con¬ 
ditional mortsa^e How is tint intention 11 be 
ascertained ’ Ihe Cvi'lenee Act proliibits the admis 
Sion of oral evi lence as to the terms of a written con 
tract pfant or any other diepcsifion of property or to 
explain its nieanin? when the while transac ion has 
been re liiced to writing provide f the wilting is intel 
li„ible and apj lies to existing facts te evidence ma} 
not be ^iren to explain a patent amliignit> or defect and 
the case we are discussing is one of patent ambiguity 
see note 4 los O'* Evidence \ct S e al o Ainiiram 
V \itye ll< 4f)0 Cf/«wfi v l^anhivnehari 

29 M 1(17 Uid/ium fiov hh>lyhC\\ N 192 
Shxceho^ V MaSeik 4 I B R 22-' knshni's llama 
8 Boni L i> 704 \»»o6<nv $ ctifoi tl 701 

U lien 11 oral evnlence is tendered or the evid 
ence tendticd is n t admissible the Court has to 
construe tin. tranactnu on the dicument or docu¬ 
ments bof re It A iiivre agreement for rej iicl ase 
le that the transferor shall lake hack the land oa 
ref aviiKiii of the I tirthase monev with interest does 
not sh m a mortgage but i sale • »«ii fea y lihitt 21 
B )2a \1 lung T! i v 1/iioiji Myi h Ind Ca OSl 
(Bur) Ohu! im \iln\ \ij*whhimi A \ L J 119 
lion I K nil \ Kaltjoy 11 Iml Ca 124 l,Cal) lihng- 
tcan V BUtgican 12 ^ 187 P C GurunjtU v 1 i 
>11 marl, 10 Ind Ca S14 (Bom ) So where the transferee 
coyenauted t V allow the transferor to repurchase the 
land bv re] aviiig the ronsideration iiiouev out of lits 
own pveket an 1 ml bj borrovriiig the trmsaction 
was liell to be a sale, ''ital Pmhid v I.uehmi 
1‘orsh I i 10 C 30 I’ C V d icunient exet'itel 
R lb equentlv to a die I i qqvvrting to be one of absolute ^ 
sale state III « li the transferor rejail the i n'uler 
ation inont) on the full moon tf Affi lu any year, the 
transfiree would retransfer the lanl The original 
transaction was held to )>e an oat anl out sale liamdtn 
r Riugltl 17 k 431 ^^llere alt the m fieu tf debtor 
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and creditors lelationaie present the tr'inssction is 
amnitgage Hadkor Oopa 8M L T 100 

V proi ision that the transferee on non payment of 

the Cl nsideiation mono can foreclose shows tliat only 
a mortgage 18 intended Ramsaranv Avnit 3 A 3C9 
Some land is expressed to lie giten on sale for a consi 
deration to be enjoyed for ten years in sny irnuner 
the vendee likes and at the end of that period tie 
tender has to repay the eonsnlerati n and take back 
the land The transaction la evidently a mortgage 
Bapu \ lihann 22 B 245 V ostensibly sells a 
property to B by means of a sale deed B ereciiles a 
contempoinneous deed tn favour of V piomisingto 
retiansler the land to A on receipt of the considers 
tioti monev with interest by a certain date and stating 
that A can repay the principal and interest by instal 
ments and tliat on default in payment of any in«tal 
ment A should jay the whole amount due and tl at 
on default in payment m that mariner B si ould credit 
the land to himself accoialing to the sale deed after 
getting the counter-<)ee<l caocellecl The two docu 
ments cousinute a mortgage f?omaj/a v Aiishnuma 
23 114 Where a deed | urf orting to be one of 

absolute sale is made subject to a deed of ngreement 
excuted by the sendee fn the same day anil the 
latter provides for rccomcyanco on rejayinent of the 
price within a time tie transaction is a moitgage 
irajid Skif/kat Husain 7 V I J 99^ 

V deed purporting to lie ono (.f out and out sale 

was followed br another of i date seven days later 
by uliich the transferee as a matter of faiour cove- 
nante 1 to rcconvcj tl e j roperty on repayment of t! e 
price b\ the vendor after lie lapse of nmi or ten 
years Held they were not parts of the same Iniisac- 
■tiou and did not coiistitntea mortgage Jl anda Sinqk v 
ITufu fnddm, 8 A fi J 389 11 is is more sonlien 

the subsequent dee 1 is m favour of some only of the 
vcndoi-H Uthandi % Haqhavaehiri 20 M ^07 Hama 
^Knni Y Kalij<}ij,^}l Ini Ci 121 (Cal) 

Tlie distinction between a lease an I a mortgage 
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will be pointed out wlieii discussing the definition 
of an usutmcluan mortgage 

6 Contract of mortffase-Will not be 
specificaUj enforced Uamanancl v ^afcc/^^d 8 
0 C 5 but Its breach maj pite rise to a suit 
for ilamages, «ee Dufubhat y ihuhaJter 12 B 242, 
as to th" nit'isure of damages, os also Currie i 
ViifuriiincH, ” B L R O C 120 4Miere a mortgage 
deed is eiecuted and the mortgsgee pajs onlj a jsrt 
of the considention agieeil upon the mortgagor 
cannot sue for tlie unpaid lialsiice though he iiisv 
for breach of contract or to redeem on payment on the 
sum actmllv adranceil and interest 4»iflfc'raii t 
Suidttmitd ith 2 M 79 J loileliand \ tfiandmuf 30 \ 
■2 j 2 Tiriimiif I Pandi,0 M L 1 28C 

^\here the mortgagee undertook to pay off prior 
incumhrsncesuutof themnjoi jnrtof the consideration 
snd did not do «n tlie mortgagor iras held entitled 
to cancel tlie mortgage snd get Inck the land 11 
0 C 89 P R 11'C) ''o fc.7 and the mortgagee 
cannot rec«er posse'^Rion v bant 1’ R 

(lUOb) Ni 103 Where p«rl of the mortgage 
luone) remaining unpaid by the mortgagee con¬ 
sisted * f 1 sum trliich the mortgsgi rlia 1 agreed should 
be withheld by the morlgaget till mutation of names 
mid iinitalion did not like place and the mtney 
not paid held the inoitgage roul 1 uot be ssi 1 to be 
joconipleie, I’ R ( 08 ) No CO I* R f07)Ni> 39 

In any eient where a mortgagee does not pay ofi 
prior incuiiibrnces acconling to Ins contract, he has 
to pay whateier such incumbrances are enforced for, 
Jlogitunalh, v Drijm han 21 A W N 14 

\ mere agreement f r consideration to execute a 
mortgage on certain proi'erlies does not create a charge 
thereon Ktirehi^hv birarao 2“* M '»4 

W here an ab-solute ownei ni uigsges his pnitrty, 

the pre-iiinplion )s tint he m^rlgsges. his absolute and 
not merely a sulwnhnale interest, Chtranjee t 
RA drjifrtti 8 Ind Ca 8 26 ( UI ) 
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Non paMnent of part of tlie consideration does not 
make the contiact unenforceable, Bajiangi v f7dif, 10 
C, W N 932 It js ^alvd to the extent of the money 
advanced th Stthharoyax l/nni/./ci:, 9 M L T 479 

7 Mortgage of future crops.—A mort¬ 
gage of a crop that may be grown upon a certain 
plot of land Ja in the nature of an agreement 
to mortgage moveable pcopeifj that may como into 
existence in future I)ipehanil v Uadhu^ 5 Ind 
Ca 373 (All) Neithei the Transfer of Pmpeity 
Act nor the Conliaci Act applies to such a ca»e 

V 1/ojhar, JSC 2C2 So m S M 104 where it was 
assumed that such a mortgage n as of moveables and in 
till 39 Such a mortgage ts enforceable against a 
transfeiee of such pruluce with notice nf (he mort¬ 
gagee's equitable inlercsi Cu»i?id/iir\ Santhl, 19 
A US 

8 Simple mortgrasre.—A simple mortgage 
is one in winch the mortgagor undertakes to pay the 
mortgage debt persooaUj and m which the agiee 
ment fixes the rnmlc of realisation of the seciuitv 
created b\ the luoitgage h\ sale of the mortgaged 
property Since a simple nioitga.,e is Q transfer 
of an interest in immovable piopeitv and the mort¬ 
gagee becoiiiea the owner of fliat intereRt for the time 
being The fact that the only mteiest of the mort¬ 
gagee is to h.ave the pinperty soJd m satisfaction of 
Ins claim docs not make the mortgage any the les-* 
.a transfer of an interest in iRinioveabte propertv The 
Madras High Cooit, liowcrei thinks that no inteiest 
IS transferred to the moitgagee 

'Jhe essential features of a simple mortgage me that 
it gives a pou cr to the mortgagee to haCe the mort¬ 
gaged propertv sold on default m payineot, and tliat 
the mortgagor covenants to repav the mortgage ileht 
^.ersonally 

' (i) f/i/jx^thecfthon Toxreate a simple mortgage, tlie 

properly must be hvpothecated No formal words of 
hypothecation nrencce<»aarj, Varliit a 2 .\gra 
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124, but the document must shoir that the parties 
jiUeuded to /npotheeafe A mere corenint not to 
alienate his propeity b\ the mortgagor, Tfithout speci* 
lying an\ particular propertt, is not a siifiiciejit 
liypotliecation of any property. Dhupal \ Jagram, 
2 \ 440, <?u»ma Singh \ luta/at, 3 C 32G, 
Shehh a»ib-n1-l(ih V SJtekh Kuter ^listt i, 7 C 190, 
hoaih-id-lii]i \ yaset, SC L R 4'j4 See lintel 
(i) If the prnpertx stipiilatcil not to bo alienated 
IS specified or capable of ascerlaiument, the covenant 
against alienation will create a mortgage The 
avoids * the right .and pro]>erty in the aforesaid taluka 
Rajapur shall lemain pledged and liypotliecsted fur 
the drill ’ are sufficiently clear for hypothecation 
liiahnn D nj'tl \ Uthl hannn h A 4SC Peenlso7?o;- 
fiiiinai a humdutt 1 > ^^ It lb2 

(ii) Potcer nf gnh A ponertohave the pmpeplt 
sold in default of paamenl is an essential term of 
a simple niort^rage riu* power may be either 
express or imibed \\nrds hvpoihecQting the pro 
jertv and c<antainio,g a covenant against alienation 
im|U ft power of sale and hence cieate a simple 
inoitgace In n IkiikI certain immoreable property 
IS nitide securitv foi n loan The transaction is 
described not hv the nsnal wor»l rcAon or mortgage, 
but by the nonls urh and tnuM igh'iral Ihere 
1-. no ea| re s power of eale in the bond which, 
however contains a covenant agamst alirnatinn unii’ 
repivnient and a covenant for personal pavmenl The 
transaction contains nn iroplietl yower of sale and is a 
simple mortgage, Kithnn Ini ^ Ganga Hum, 13 
k 2S A Ixirrower eseciited a bond for the loan 
and to secuie the inonev be ‘ mortgaged (relim) 
and hvjsaihecalcil tinust i^hnniliV* certain pnipertv, 
and covenaiitC'l against alienation until repayment, 
but di<l not give an express jower of sale The 
power was held to be implied an<l a pimple mortgage 
created .S/icomfin v Mahii >l 7 A 23S 1. D ; 
Shlhl V Giinga, fi \ 'll, F B Tlie execatsn 
of a bond jmt the mortgagees m pwassession of I 
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56(a). purro^'ted to be moURased, and covenanted 

that if they failed to redeem tlie property avithin two 
years the mortjfaj^s oooM ieco\er the mortgage 
money in anj manner they pleased IJeJd this implied 
a {lower of sale and created a simple inoi tgage /7uil 
Knar \ Vnrluihur 2 \ 527 

In mstnmients executed before the Transfer of 
Property Act and in places to which the Act does not 
®Ppiy. the absence i f an express powor of sale mav 
afford an indication thit a mortgage was not luteu 
ded See Kanya Sjmt v l/uttii Knmtappii 10 31 
509 V Auma 10 B 519 Ahha v Konn 

9M 218, d/oOnm V Vitai, HB 90 In 
V 1 ufcyni 9 31 L 1 309 where words of hypothe* 
cation occurred in a bond executed before 1882, but 
there a\as no express power of sale a mortgage was 
held to have been created 

llie existence of a power of sale express or implied 
m the deed itself is necessara to distinguish a simple 
mortgage from a charge 

(ui) The personal ceiciwnt tc the covenant to 
repay the inoitcage rooner if the nioitgaged properly 
should not prove sufficient to sati«f) the debt is also an 
essential term of a simple moitg^e Sncli a covenant 
may be and is usually express Hut it may he implied 
In fact if the iransactioo is a simple iiioi tgage as 
determined by the preceding rules, a personal cove¬ 
nant is implied, Viisafiib/aman v Innjatullnh 14 
\ 51J, Yathuant v Vtthal J1 B 207, I’arcati a 
<7ohiJi<Ia, 4 C L J 216 AMu^Ar \ Linhtamma, 20 
31 491 /anqi V Chandut JO \ 388 liamkcshorc v 
Si(7<i;/co, 1 j 3\ N l‘*8 Dhugnnndan v Partnenh- 

tcari, 5 C B J 287 flie covenant may be 

that the mortgaged pro{>eity should be resorted to 
first, and the mortgagtir la to be liable personally 
only in case of a deficiency, see Trohn/immim *' 
Gobe^dhan. 22 A 461 See note 1 to a C3 

A mortgage bond gi\en as Bocurit^ for pa\ment 
< f rent provided that if the rent was not realised by 
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the sale of the niortg'»ged property the Inndlortl ^ 
could realise it 1)\ fi 1© nf other immoieille and 68(a) 
n\o\eable property o{ the lessee or Ins arrest. 

Held this c( ut lined n personal cosennnt which the 
lessor could enforce bj suit is each instilment of 
rent fell due, re-^erMn" bis tiitht to enfoice the mort 
gage secnnlA, and that the parties did mil intend 
to postjHDne the retneilj again«t the j erson mil other 
parU until after the niortgigcil | ropertj h id been 
exhausted Letioy v Debt.ndra 15 C ^\ h. 722 

(iv) Simple mortq ige icith posie^ston —It will be 
noticed tint the definition of a simple mortgage starts 
nith the nords where without dclircrmg po<«e<«Jon of 
the mortgaged propert> This would seem to imfly 
that when possession is delircreil to a mortgagee the 
trarisictioii IS not a simple mortgage Tins inference 
Js iioweier incorreit All U at the words mean is tint 
possession need not Itc deliiered Jf it i« delnered, 
and the essential terms of a simple mortgage exist the 
transaction will be none the less ^ simple mortgage 
For instani e A mort^a^es his land to 11 with a etipu* 
hiion that he will repaj the mortgage money and tliat 
in case i f default B nia> realise the amount due bv 
sale of the mortgage<l propertj He also transfers 
possession of the propertj to 11 on the underi-tanding 
that B IS in debit tlie rents and profits towards interest 
m tlie fust instance and the l>alame if am towanls 
reduction of the j rinupal but that if the rents and 
profits do not make up the interest \ shall make up 
the dcficieiicv Here what \ docs is to put B m a 
position to realise interest,in fact to make B his agent 
foi the I urposi of collectingthe rents and profits with 
a direction that they are to be applieil m a guen man 
ner B is to credit onlr what he reccires and if the 
1 rtfiis of n jear do not make wpnbe interest for that 
rear the mortgagor is to make eo<»l tl e deficiencv 
It lhe\ exceeil the amount of the inierest i) e excess 
goistowards reduction <f tie principal B remains 
accsuntablt tiAfir hii receipts The transaction is 
a simple mortgage, iarhront t T ith if, _*1 U 2C7, 
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68(0) to redeem if he likes Aztmdad Khan-\ 

1 A L J 20 

In an usufrnctuaty mortgige pi oper tlie mortgagee 
18 entitled to retain possession untill repannent, fllien- 
eier that etent maj take place An usuinictnarr 
moitgage must he distinguished from a simple mort 
gage nitli posse's'^ion 

The diSereiice hetneen a simple mortgage nith 
possession and an usnfmctuaia mortgige is that in 
the latter the moitgagor cannot make a claim for 
mteiest The piofits go either totally or pirtiallj m 
lieu of interest Tvlieieas m a simi'le moitgage ivith 
possession tlie rents and profits are collected by 
the mortgagee os agent for tl e mortgagor If thej 
exceed the amount of inteiest due, the excess has to 
he paid to the mortgagor or to be applied as he directs 
or contracts If the> fall shoit, the mortgagor has to 
make good the deficit 

Usufmetuart mortgages of tlie first kind i e, 
where the mortgage debt is to be repaid w holla out of 
the rents and piofitsof tl e mortgaged property, should 
be distinguished from zarpc^hgi leases A zarpeshg> 
lease is one where iii consideratKui of a premium, 
the lessor lians/eis Ins laud to the lessee for a speci 
fled miniher of years The lessee mar haie to pat 
Bomeilung auimally to tbe lessor ba wa% ot rent but 
that IS not es-ential After (he luniiher of years are over, 
the lease terminates and the land goes hack to the 
lessor Hiere i® no debt due from the lessor to the 
lessee, nud the lemi is specified In nn aisufructuar} 
mortgage on the other hand the considciation i' a 
debt winch has to l>© discharged mitofthe profits of 
the proieitt ‘XecessanJ}, the teini during wlueh 
the mnrt,«agee will enjen the land h uncertain He 
cannot be eoiiij il|e«l togne up (he land until hm debt 
is 1 aid up ’lake this case V deed transfers pos¬ 
session nf cert »m Imd to A foi 14 ^cals ltdoesu>t 
secure ihe rei aament of am debt, nor does it pro'ide 
for rech inptiou or for the rendition of accounts hi A 
The consideration isii|resstd to he past and future 
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nchances «| to a certain amount and uo rent is 
resen e<l The deed creates not a mortgage but a 
grant for a term of ^ea^• free of rent Stdha \ 
'iliirhdhar 2o A llj PC Tlie distinction is of 
iraportanci inasmuch as a mortr,a„ir lias to sue 
for rccn\er\ of the j roj ert\ as on redemption If the 
debt IS not satisfied fits soil will be dismissed Ibe 
lessor on the other han I has to sue in ejectment and 
if the term has expireil llie lessee will be ejected 
whether lie has benefitteil or noth} the transaction 
See note b to s 67 and 1 to s 68 

A deed \ rovided that m consideration of an ad 
1 ance made the transferee was to be in possession 
for 199\ears andtoajjh the profits m liquidation 
of the debt. WW f this created a mortgage Valimad 
Vura \ liiijas o2 D 'OO 7nfcirani v Uamehan} 
26 B 2ji The mirtgagor m both cases was allowed 
to redeem I e( re the es| irv of the term 

U EtlETllsh Morteagre—The three essen 
tial features of an En..h'‘h m rtgage are (1) loienant 
toiac f2) absolute cmnexance and (3) eoaenant cf 
rec incjaiKO f n le) aMiuDt \ coaenant fir recon 
cesaiue n lejaMiieit but not necessanlt at the 
stiiulalcl (line will n t bring the case within the 
dcfiniti n ''oriyanty 1 cnfta'ammdn > 2 j il 220 
12 Equitable mortgraero — Vn equitable 
lortga^c Is i mortgagecITecteil b\ clcj>ositof tiile-<iee U 
f a 1 ropertc w ilh tl c m rtgagee ns f^cnritc f i the re 
aameiit < f a 1 an Sich a transaction can after the 
assmgof the Innsferol Propertc \ct take place nnh 
i the towns of Calcutta Madras Bombav Karachi and 
laiigoin S 59 Iransferof Proiert^ \ct Aonefich 
Shua I 10 2b M 5-1 The deeds deposited shoull 
how tie title of tlie depisitor, and hence where the 
'iiU deel doi-oaitcil showwl no kinl of title in tie 
leixisitor while there were other ilocoinents m 
•xistencc which showed hi-s title t tie proi'crtv 
t was loll that no equitable mortgage ba 1 lieen 
ireatocl 1 enk (irim»y_yi a Nar(iti>i7a 9 31 L. T 
J92 ba in Pne ll’n t 1 alhappa H Bur L. R 211 
riie dejxisit of tillealeeds mac or' mav not be 
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s accompanied b> a memoniuium of deposit containing 
the terms of the contract usually it is It is not 
neceBsaij that the title deeds deposited should relate 
to property situate taiJi in the toirn in rrhich the 
<lep( sit IS made The piopeity may be situate any 
where and not necessarily in one of the towns named 
aboie Snnatft \ Oodtdhur 24 C 348, \} idhedit 
V Ttam Kxshon 14 A 2 8, Miinekp Fratnji v 
^uetamji 14 B 269 A writing merely recording 
the deposit the purpose foi which it is made and 
the terms of tlie loan does n t require registiatirn 
Sb It does not consiiinte the ccutnct between the 
parties but the loan and the deposit do Redar N-ith 
\ S/iUTii/a? 11 B L R 405, Jiicm Dos v lianp 
7B H C 0 C 45 O.Nonwy v V ninij H C 222 
Faio IKo V 1 alU tppn 14 Bur L R 211 

Before tlie Iransfer of Property Act eqiiitible 
mortgages by deposit of tille-ileeds u ere not limited 
to the toivtis above named They could take phee 
even m the mofassil The Hitnaloy t fl nfc v Qiiitrrn 
17 A J52 If such a mortgage was made before 188' 
It can be enforced even now in the mofusbil 
licAtnv Parnanchellij 5 L B R O” 

A met e deposit of titlc-dee<lb foi advances slrcsdy 
made at the time of the dej >sit tliougli w itli the 
object of enabling the creditor t get a mortgage tieed 
prej ared and though the debtor gets hold of fh® 
deeds afterwards creates an equitable mortgage for 
the amount so advaiiceil Diyil airijr hiraj IB 
237, see Siihramanien v Aumdrupn, 1 L B I’ 
J71 If the creditor IS alreadv m j osse«sion of the 
title-<leeilb as a mOTlga,,e“ and it is agreed tint they 
slinul! be rcUimeil by linn ns oocunty for tlie repay 
menl of future advances a frcsli deposit w not neces¬ 
sary to create a valid equitable mortgage for feucli 
futuio advances Oirendionot/i v 2\iimul Kumttri 
25 C 111 In the absence of such nn agroenieiil a 
<lep>sit cf title-deeds with n jerson to whom the 
owner does not t ive anything mil not create nn equit¬ 
able morigi^e os to any advances made l)\ the 
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tleposaor 111 the futTire There must lie some debt due 
at the time Jiilht Dhtmt ^ Ahdul \ yadoosman 10 
n G34 I ertanen \ ^omasujidara 14 Bur L R 
2 j 3 V ninrtgase effected bj deioMt of titleHleed^i 
covers future athaiices as well as the existing; debt 
or contemixiraneous idMuceiii res|>ect of which it is 
made The lltmalaya Uink \ Quarry 17 \ 2di 

\n equitable mortRaiie is not entitled to prinntj 
01 er a s lb equeiil le^al iiiortgase unless the latter 
hal witli notice actual or onstructiie of the former 
\l<i ig Bi V 1/fiujij Bo 14 Bur L R 129 

Cases .—Ookul la* \ Fattern etc, Co,i3C 4l0 
'irdkitii \ Puresh 11 C M N 1 


59. Where the principal money secured is 
,, . , one hundred rupees or up 

e bjL^Xan 6*"'° mortgage can be 

effected onl) a lejtistored 
nstrument signed b\ the mortgagor and attest- 
id by at least two witnesses 

\\ liero tlie principal monej secured is loss 
.halt one Imudted rujees a mortgage maj be 
jlletted cither bj ' a registeretl instrument 
Mgned an<l attested a> aforesaid or (except in 
.ho cast of a simple moitgago) by debtor^ of 
the piopeilt 

Notliing m this section shall be deemed to 
render no ilul moitg»„is made m the towns of 
Calcutta Madras Uoinbaa Karadii, ‘ Unrigoon, 
Moiilmein J?as«eiii and Akyab ba dtloerj 
to a t rcditor or Ills agent of documents of title 
to iiniiioM tble propertt with intent to create 
asccunta tlieroon 

1. Consideration.—T1 o c- n i lenuian IS the 
am milt if the i riiiei| d «mi HHur»*-l an 1 not 
ai Hunt Wi« lut ret lI//\ Slonli 10' 

\on)hii\ liiiirtl 211 .>j'* •Nifiyopj! r 
ri' I M JH Ouma\ ixthu lOO, 4 > L K 6 



200 The TRAiSiEn of pRorERxi Act [-let IV 

2. Effect of non-compliance —If tbe 

terms of 6 59 are not cranplied witli the m«tniment or 
tiansaccion does not ci eaten mortgage, tluiigh perhaps 
it It complies n-ith the Regi‘«tration Act it may create 
1 charge See 24 AI 397 The Calcutta High 
Couit Ina ntleil that n deed purporting to he one of 
mortgage which is not attested liv at least two wit 
nesses does not create a cliarge esen Pran hath t 
JadaNath 32 C 729 hether a charge is create! 
or not a deetl purporting to be one of mortgage ifif 
does not complj with die requirements of s 59, eaen 
as leganls registration mas be nsed to enforce the 
lecoaert of the debt b> a personal action or for tl e 
retuni of the coosjdentJon Uffot un nisso a IJoiom 
Khan OC 520 ^onoiim \ Deno 26 C 78 loppo 
India \Iahir Ah 26 0 222, I ant a Pant, -OB 
533 Pomo}t r ^ubbarayippa 15 il 2o3 Ptiloko 
* eethil V ThiruthipaUi 32 M 410 Paraph am v 
Putl jirao 34 B 128 Contra Malras Deposit 
''Oeiety v Oanomalai 18 M 20 A Kaian is like 
any other tnoilgage <^opal<tn\ Kiaihan 30 M 300 
the mle as toregistraii n does not apph toamortgnge 
creatffl hi a eompnnmee bled in court and nhich is 
made tlie Tnsis of a decree (7obinda % DunirAn 35 
C 837 

3. Siffned by mortgragror — v mortgagor 
iua\ either himself wgn ot wale his mark t Inre it 
“•igned 1 V some one else in 1 is 1 ehalf though tl<e 
nnthontr to Bign nenl not bo in writing <r legistered 
PeonarfliiJ ' Aiikiirbind 24 \ 319 T 11 overruling 
Molee ftrami ' /omvsar Singh 19 A W N )9C 
Siaithunanv ^ei/ of i,Me 33 C 861 P-jmehinn 
r Pfiihan 12 O C 257 fn the case of more 
mortgagors than one all f them must sign or no 
mortgage wdl arise \ Ins mm ir sons and II and 
C his Iwo abdt bmtheri. rmstrtrite a joint Hindu 
famdj of nhich A is the manager A loan is raised 
f ir tlie pnn OSes of the familj and n deed is executed 
which purports to be on lielnlfof \ liis minor sons 
and II anl C, by winch eime fnmilv j roperlj is 
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mentioned Ts mortgaged The deed is signed by A for ® ®®* 
him«elf an<! on behalf of his minor sons but not by 
or on behalf of B and C In fact B an<l C refu-ed to 
sign when asked to do so There is no question that 
the deed is not executed ba B and C and tloes not 
touch their interests But is it a mortgage^leed at all 
or only a proposal for a mortgage’ The contract 
was to be entered into In all the members and n as 
not to be complete until each of them signed Hence 
refus<al bj B and C to sign leares the transaction 
incomplete as a proposal and no mortgage arose 
Sie<«aamt a f^evugem 25 il 389 The ease aaould 
Laae been different if the transaction waste be com 
] lete even w ithont tbe signatures of B and C 

4 Attested.—Tho instrument must be attested 
b\ at least tavo witnesses One of several executants 
though he IS alsi the scnl e cannot act or be exammefl 
as an attesting witne«« I'eary AJohnn \ brrenath 
thandra 14 C W N l(M6 a Dciroda 

5 Ind Ca 539 (Cal) The attestation must be to its 
executim and not t> registration te at least two 
avitnesses must atte«i the execution of the bond 
Iherefore aahere a dee<l was aignol ba the mort* 
gagor in the front but ilid not contain the attest- 
atiincftwo witnesses nnl on the back containe<l 
the signatures of the bub-registrar and of the t erson 
who identified the m rtgagii lieforc that fTircr it 
was hel I n )l to create a im rigage, rJircndni S ath v 
Bi'joy rJopd 20 C 24t> So where a dec<l was attest 
elbvone witness onlv a mortgage was not allowed 
to be create*! To/; iluh a ilahar ^fi 28 (' 78, 

Rant Kiimart a brmcf/i 1 C W A 81 \ iiiort 

ga^e ImiiuI liore on its face the attestation of two wit¬ 
nesses CIS , tbe scribe an*l A the f inner i- sii.nature 
Wing over the latters The hcrilie decie*! baaing 
attesievl tlie alee*! or that n was exeevue I I \ the 
mortgagor The Court fount this t lie false \ 
dejvised that the mortgagor eignrtl in his | rcsence, bat 
c> ut I not MV avbether be di I s<» in the j resence of 
the senW It was hell that the j'osition of the 
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!*i"iinture-- one if (hem hem" pro^e^l, raiseil i' 
1 resiiiin tion of itti^OtioD 1>\ both the witaes'f' 
foqendri Niith \ \ilai Churn "OWN 381 
deed “i^nod In (hi smbeand lJu Sul>-icgistrar uQ 

G1 Dik \,» li licf \a 1679, and notatte I-' 

M l>n itoh In t« > mlneeses is not o \~ilid niort?^ 
dtid Ihmii S/iii iji % Aoam<inri'o 33 15 44 

111! f'lliHltt llii,b tiuit ln> niled (hit theatte" 

tntum iiiiikI •« (• ihi t'cinUKii of thedeedhrt' 

111 nU'ii^cii, nnd lu t ( tin ndnusMon of execution t' 
liini, II , ihi nili><M«<< muHt hint seen tlie morfr'^-"'’' 
►•U'n till dud nil I niiin mi !m>c iutc‘ited it out 
ii I K ■» Dliili I) b\ him tliu III bud Kunid and execiit’'^ 
It Ifidid t\ntm\ Si/imiM 2*1’ lyt' r>tnamoi/et^ 
lion /Wuue 7 V W N IQO b i does the 
toiiit, '■'htnni \ iWid h'uh, 31 ’'I 215 see ■'1“ 
13 0 \V N 10 lla It nib-n nnd the MldnbadHi^ 
Cimit do not dmn inn Mnh di'tinetioii Ml thnt (I'd 
ip([iuio ts Ktivtiiion irif*i>eeii\a of the fact wliell ' 
ilu witivositCH MW the inmt^voi 9‘ntt "ttid evectite tit 
diol or wbetlici thoi took hi« noil lor it, Sri* 
r'’/ia*» ^ liliitiittei 1‘rtsttd, 1C A \\ \ 69 /?ini'' 

llniilhii \ I'aintti S7 B 91, Oanga Dei \ bbid* 
Isiiuter, 2li A 69 DankoUe \ Ramndat CAL' 
37 i but Me llari Shn*j(“\ Lnxmanyan S3 B 41 
''ll mil to s 6^ E\iileuceAet An mutiiuiieuf nhic‘ 
lines not opemte I'l ■» mort^^t for want of attesntio 
d le^ not I mte » clnr^e Sam«e i Abdool, 51 M 3 t? 
I’l ivnath I. Jadu 52 O 720 Sani/an v Ltxman 
7 Iloin I, II 9rl Contra, 17 M L T 30 It i‘ 
ndnii'.sible in e%iileijce ns i moue\ bon 1 Kerr v 
Riixtnii -J C L J 516 Pitlak'i 1 iilhilv Jhiriithipalli 
IL If 11(1 S'ditx 7adfp«!l,j 30 31 J84 

\\ 1 eip n p luf I It lias pioperh txecnltd a li md 
Tiisidi till J xnli It im> leiMimbli lo inferred tliat 
(lie nltestiiijf witnesses nho Mgiicd < ntside (lie pnnfi 
did s > after entisfuii^ theinselies that slie execiitisl ii 
and lint till re was no fnud. Sinojmirs Zlitef' 7 
Ind CaCI'J(P-il) Yumjnjol % (7iiii »iir, 13 C I' 
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40 Itkri I roiad \ (?hhj« Pros id "5 liiil Ci 311 
(Cal) 

\iiv one nia\ be an alte-stiOo witne<5« exeii tlie 
ficnbe of tlie l>onl It is not nece"«in to i :o(lnce 
both tl e altestuiqivitnessis i ut if possible one of them 
slioull le j roducerl md esamineti The scribe i\ho 
has signed fiis name on ihe bon I th ii^li not eaj licitK 
as an attesting \\ itnc - an 1 nhj n as | res»m when tl e 
bon 1 was executed ma% | loae llie <!eel Bank i hisl eii 
a Puteh Ah 20 A >*'2 an 1 inigliteaeii be c nsidere 1 
an atte'-fni„ witiie*- Iiil «ee/fylA t Van^il CN I 
P lo2 although there were aI«o otler witiie-'ses 
to the deed who si^ne«l sjeeifealK a-* attesting 
avitne'^sev IJumm d ih \ Jajarhlan 1~ \ \\ \ 
J46 Iwh^raj h si„7ntMre js n i ne e san [or at test a 
tion i(<an a Secy of t< 861 Shrihian 

V Soxia 1 ^ L R 14 

\n objection as t want of jr jer attcstati n 
slioull le taken earii e «'t enaW< the | hintiil t < 
a 1 luce 1 r X f If taken at i laiei sta^e an 1 ilu ( oiirt 
means t entertain it tl e | lamtiff must 1 e bimii an 
tnxjrtuuilj f irtiiu that tuo oftliejersns 
s\J e names ajjear on lie face of the )jon 1 as 
atte tm„ «itnes e-, arere nallv s^* Jf taken in aj i«eal 
tl e C< urt ina% reman 1 tl " ease f r that j tirj'Ose 
Dninmoi/ctf s Ron IMittree ' (. W N ICO (] ers n 
suaimc for tl e cxeciilantli the | on f himself i-. an 
attesting witne \n iioaite te<l dee<i is e\ i I me 
ef a j>ersnnal <s reiienf I | ar orulaim 1 if erein 3 * M 
4tlt oaernibii^ Is il 2) an I foil iwm^ 0 il 2o4 
I MoPtgrage by deposit oftitle deeds, 

S-* note 12 t s 

litghlc an I 7 inbdt'ics of 
60 \t an\ time after tlie pnncipal uoner 
^ ^ has become |W'alife tin inorl 

1 pa^or has a riplit on pavmont 

or tender at a proper lime and 
llacc, of the inortpape-nion^v, to require the 
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° mortgagee (a) to delner tlie moitgagedeed ' 
ail) to the mortgagor (6) ivhere tlie mortgage 
IS m possession of the mortgaged propert) 
delner possession thereof to the mortgagor, an 
(c) at the cost of the mortgagor either to re 
transfer the mortgaged property to hitn, or a 
such third person as he may direct, or 
and (where the mortgage has been effected ^ 
a legistered instrument) to have registered an 

acknowledgment in writing that any right 
deiogation of his interest transferred to the moi 
gagee lias been extinguished 

ProMded that the right confened ^7 
section has not been eitinguisUed by act of tti 
parties or b) order of a Court. 

The light conferred by this section is calle 
a light to redeem and a suit to enforce it 
called a sun for redemption 

Nothing in this section shall be deemed to 
render imalidan) provision to the effect 
if the time fixed for pajmeiu oT the prmcipid 
money lias been allowed to pass or no such time 
has been fixed the mortgagee shall be entitw^* 
to reasonable notice before payment or tender e 
such money 


.. Ni V section shall entitle a person 

ii<lmi«.«iblc III cviiitjnlerested in n share onlv o 
mortgaged property to le 
c. ' " K I ^‘^em his own share onh, ” 
ha!,'^'>>ni liirtionate part of the amoim 

" r-svi 11 the mortgage except wtici 
there -are more mortgagee 
mortgagees Ins or ha'o i* 


or in 


inrt. tlie share of a inert- 
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18b2 ] TuE TnAVcpEit or PROPErn Aci 

1 After the principal money has be« ® 
come payable—If t term i>> fis«I for the iiiort 
jnse tlieirmcipal mone\ !>> cert'iiiiU then 

But 19 It not pavnhle earlier iKcs the hxation of i 
temi tie the 1 amU of the mortsri^ee onh in that lie 
cannot «ue to enforce In'* remedies I efore the e\pir\ of 
that term tr does it al o tie the fian Is of the mort 
gagor uiaemnch he cannot jar the mortgage 
moues an 1 reileeni Ijefore the expirati n of the term ’ 

It has been held that the liamU of the mortgagor are 
not tied an\ that he ean leetleeni at au\ time within 
the prescribed x*eriotf Bliagieit baa a Pe^shad Das 

10 602 \l ishook Amten \ l/areie ^ if If C 31 
ilara a Amnanna ^ Pend/ata 3 M ‘’30 Chaltiirhhu} 
s. R'jhuhor paj/al 21 A i' ^ 36 Rfldho s Uudh'rfl 
17 il L J 83 1’ \\ 11 («>8) No 137 IloseammoJ ^ 
Ra;«mf»ium 23 M 33 Cf«in'i«» "a'/x Ai «6 sf fj 10 

11 L J 140 Contra Rmiimhx liMlioto^h Bind 
Ca 70r (Cal), see 32 B 360 20 B 232 cited m 
note 10 to e 3S 

Iltheie Is anuhmg m the deed ( ehon that t)ie 
mortgagee is not Iwnnd to accej t the reiaxmeni 
before the fixe I time the inone\ cannot be t-ailto 
be repayable till the time ex|ire> lor nistanci a 
mortgage deetl j ros i leil that the nn rtgagor shoull 
f ar interest ei en i ear an I the {rinci} al in ten i ears 
that the pnncn al eliall t>e i ai 1 «| the i r mise 1 time 
and interest excra xear ao 1 that on liefauU in j i\ 
ment at the stij idau I j'enjil ll e m rlgagee shoul I 
bo ntlibirtx t) reali e the wcuntx The Allahabad 
High Co irt interpretoj tbi- t « e^n tJ at the mortgagee 
xxas not Iwun I t receire the rej axment bef re the 
statetl time an 1 hence reilempti nbef ire such lime was 
net allowabl Rayinbar Tn fhnlal h \ 0" 

f-ee nl-si //u»nm x Uusant 20 A 471 In frr^u x 
Dfantt -1 In 1 Ca 4<’7 xiliere a dwat j rt i j J si / 
Ttslciupti II atier 1' xiars tliei rtirxc< rwa*ii tallo 
t > Ttsle m 1 ef re hd i Vorji x \ o#ii fer 11 B I 
2ii3 See al-s T«ni/«nm x \offafim&i 10 il 
cif I 4s> 1' I>. 11 (I'bl'xo 126 where tl p tern 
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^0» »rs r l« (J'^Or) No 39 nherc tlie terai wi 

1 X> j, »ts i'lmihrl), wli«re a mortsaRe deed proMdei 
tfm the t»rm of the motlgn/ie nas settled at ei'^h 
tut the nmrtinRorcould reedeem upon pavmen 
>f til.'i»ort/;»i,e«lebtat the close of the second foiirtl 
or eii.hHi \ertr. it was held that rede nption could taki 
,1 u, . iiN nt one of the state.l peiiods Hei^anch d \ 
C 307 P C A mortgaged some propertj 
,. lUn 13 pars 1D1901 The deed r.ov.dtd that the 
l,nrtp.i.eo f-lnll remam m i os^ession from the date 
of the mo.ts'*fle 'Men oii tbeetjiry of the term 
Uw\ to w'«lemort,i„en)onet ihep,oier 

I ^ ,7,'. '"'I 

,'«iuTSiL2,;"57f'i?rrer'ir 

andtcTKrf^Irm".S 

for redemption before Ihrexpimw i on*" 

iizTm fi^Zrrvj: 

‘ *'Re(i'emption”,V**r iT 

'v.tlun the lericHl /!e« 1 "^/''''"]'''^ 

23 AI 33 Ihelhimba^ 

redeinftion before ibe hfal..l7; i ‘ 's opposed to 
ffroimd that ii"hf« i ” ** C”Pn time on the 

cc-e,te,..,„ .ml ita '■■<lp.«PN>.n »r. 

redeem before tlie morf-a is allowed to 

the co-extensneness w.it , 1 .- *'0 nl/otmi to sue, 

2-> ll.prn, "*1 

winch waf *1 ”‘“7' •" '« ^'’vn.trof th,. 

Court m te Af -|St> M die AfadniH Jli^h 
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here t co^enTIlt to tepi\ is implied Tud no time ® 
isfLxed redemption nia\ nke place it anv time after 
the mortfii^e Chengay'/av PicAai/y<i, 17 M L J 177 
The AU'\\ialntl Hij:h Coart althon^h it in^’i^ted 
upon the co-extensiveness of the two rights in Raghuhar 
Daynlv Diufliu Lil 8 A 95 liasnow definiteh ruled 
igainst it In the case of lihairtnt \ Sheodtal alreadj 
cited wlieic the mortgigor could redeem r>« the 
expiration of 15 yeais and the mortgagee could in 
certain events proceed 11 renli«e his secuntx with a 
verj hi„l rate of interest at ant time the learned 
Judges Faid that the ino rights are not aluavs 
and under all circumstmces coexiensite tliat both 
of tl em tiny ho jnstponed not iiecessanlj for the 
eame period, that thev depend upon the terms of the 
documenl itself and that i! the restnetjon on the 
right to redeem la not unfair ot un iuh onerous it 
should be enforced lliei aUo cb«encd I ere 
n restraint ujHm redeini non extends f r n long j ernd 
of Mj 3* >eTT8 ot Inwards the contract mav no 
doubt be regaided bi a ( uit of equity is uncon»cion 
alile <1 <ij{ie«site ami it might nl»o be considered 
unreasonable if the mortgage-deed enabled the 
nottgsgee at ^av tunc dwring the term nrhitrardi l> 

'all m bis debt whilst the ro< rtgagor was resiriined 
roin redeeniing liiis is distiiuth opjosed to 
AldulIIuk\ Oulnm Jil im i«> It 077 on! sarr i 
l/otiram 23 11 3 j In tl e first mentioned ci e the 
leed I roil led for rcdcin) ti n onlr sfter theexj irition 
jf ten sears, but the morlg-igee wa« empowered to 
lall in his debt anr time if ouinj to the mortgagor’s 
iegUgence or for some other civile in impe Ument 
should (ccurto the mort>,ncperenJniung in possession 
Ihe learned Judges S1J1 It is olnioi- tint under 
this clause the niorfgig r might ntin\ time le called 
1 n to \ IV up tl e tunnex on tl c nllepaiion < f an 
itni'edinient for winch he was in nndegiee le*}- uFible 
Jins throws on him n ven sererc lurdeii 

M lieu the deed provi les f>r irdcnpticn only tn n 
pirlicular m-'iit/i of any yeor^ and that morth 
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60 considering the propeitj mortgaged and the position 
of the mortgagor of ibe essence of the contract, 
redem{ tion m aa\ other month is inadmissible For 
instance it is not ancommon to had agncultuial 
property made redeemable m the month of Jeth of 
any tear after the staietl period 'Ihatmonth is the 
end of the agricultural}ear and is m sucli cases of 
the essence of the conuact £anii v Girdhar Lai 
14 A AV N 143 

A mortgage deed proaidwl for redemption on 23rct 
December, Ibdd and that of before 2ist if December 
1942 the propertj was not ledeemed it irould be 
come tiie absolute pioj>ert) ot the mortgCj^ee Hdd 
redemption could take place at any time after 23rd 
Deceinlier 1683 llaisapnlaca a hanhokh 1 Iml 
Ca 2<S' (Had) The |enod of redemption was end 
of thirteen yeate and if no ledem^tion then then at 
the close of another 13\tais Iheiowasuo redenii 
tiou at the end of the hrst 13 years Held no 
redemption can take’ place til! the end f another 13 
years liainbiru't\ himler lOlnci Ca 24ltAU) 

2 Payment or tender See s 83 When 
a euit IS brought the debt need n t hare been paid or 
tendered and there may be an allegation that it 
lias been paid with an oRer to jaj aihatevet may 
be found due, Uulefta’ina \ I uruhahe 2t il 40S 

3 The Mortgr^Cor. HiiSBertionomiMawers 
the mortgagor only to re Icetn g Ol tell* us what 
other persons can exercise the ri^lit Mortgagor 
inclu lea his hcira, legal rej reaentaliies und assigns 
>,o one who does not come wuluu this desenj tion or 
avithiii s 01 js eritilled to reileem , nnil it is < n the 
person «lio sues to re teem to eRtahlish his riglit 
A legitiiinte son of an illegitimate fatiier cannot sue 
to rcileem a mortgage create<I by the latter’s j iitntive 
father who was the rightful owner, Dike int v liothan 
ISA 313 A ri) irigagor who has parted with nil Ins 
jnierest in the ( ro] rriy cannot redeem Abdul [lahv 
'•idnrn %/i/I'll 20 fj o77 A coparcener in a ]oiiit Hindu 
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family does not l)\ trinsferriii" liis share, lose all in- 
terest in the family proi ertj Hence he can redeem a 
mortgage ci ealed b\ another member, after the latter or 
his issue has died, GurUngapa v Nutidapa, 21 B 797 
Nor does an agreement postponing redemption made 
by a Hindu father a^bich IS not binding on his sons 
preclude the latter fr<»m eiercising their right to 
redeem a mortgage created bj (hem and the father 
Bolii y Baluji 2J B 825 

A puisne mortgagee has the right to redeem, but 
not if he IS a nominal mortgagee the -onsideration 
being paid b\ the real mortgagee and he was not 
meant to take ana interest m the mortgage tn his 
farour v T^amne/iandra IT M 54 The 

plaintiff did not claim as Unnmidar for t!ie real 
mortgagee aud the case sei ms to base been decided 
on the pleadings rather than on the merits 

If the court finds that a |>er«on iinj'leaded ns 
defendant is the on ner of the properta and nut the 
plainliS see Ar««/m<iriromi 9 M L 1' 173 

TheplaintiC mu<t gno some eaidence that the 
11101 (gage Is redeemable HOC 283 , or tliat there is 
a subsisting mortgage, Uuso/irv Lojfin, 2A L J 62 
4 DlfTorent montgaere.—\aotherphase of 
the same question arises when tlie defendant pleads 
that he holds not under tbt mortgage set iij> br the 
plaintiff bill iiniler another mortgage The plaintiff 
must pro'e the specific in irtgage, if ana, wlmh he 
sets up If he doesno* he cannot claim redemption 
of other mortgages aahicli might be found to subsist 
between the I arties, but which formed no part of the 
cause of acli'll upon which the plaintiff laino into 
Court, Sheo /’rutad a J^ht, 18 A 403 Corirtdriin a 
J{<igho, 8 B 543, Arishno ▼ R<itnat<ir>ii 18 51 4C2 
/^ufon Amii V hicm.lA 194./•armariarid v Sihib, 
11 A 4‘ls, /in7ar t IHi'tijtrtin d \ W N 187, 
V(ir,ng>J \ Voothedath 17 M L f 122, contpa, 
/ttfthman a //an, 4 B C/nmnajt r &akha~ 

rum, 17 n 365, Hart t. BP J. (88) 
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*• Decisions on tius point are not uniform la Yash- 
v Vilhoba, 12 B 231, Sundar v Bapinji, 18 B 
<55, a stipulation in the mortgage bond not to redeem 
until tlie payment of a apecitied debt uas upheld 
bee also Iliralal Na, ulal. il Bom L R 318 
Jo Han A Dalmnbhot, 0 B 233. Bhagtean v ilohamed 
Jafer, 4 N W 161, a similar stipulation in simple 
money bonds postponing redemption of a mortgage 
until payment of the amount due on such bonds were 
also upheld Rajmal v Sktcji, 27 B 154. doubted 
the correctness of the latter decisions In 9 C W. N 
789, It was held to be a clog 

TJiere is, howerer. nothing to pretent a mortgsgor 
from creating a second and other puisne mortgages 
on the proiierty, and to cotenant not to redeem anv 
without pa 3 rnent of the amounts due on all of tlieni, 
«rfe s 61. Bm7«f % Bhotcim, 7 A L. J 821 Such 
mortgages will imdoubtetlly j->os(pmie the light of re* 

uemption, but no one will eter contend that tliej are 
objectionable fetters The question then re«ohes itself 
into ting ri2. wJietlier the subsequent deeds postpon¬ 
ing redemption of the earlier <lee<l do or do not create 
mortgages or clmiges If they do there is no ques¬ 
tion of clog, 9 C W N 789 If ihev do not. but are 
eimi.le money lionds. ihej are th.gs We ha>e alrendj 
seen ante note I fiii) (o » 58, that tnnsactiniis called 
/has/irKtiiiru/ian do reall> create charges Ther are, 
in fact, consolidating deeds and must bp redeem¬ 
ed w iih the Biibstantne mortgage See the cases cited 
vnU ID note 1 (ill) to s 58 In taxes of doubt, the 
stamp rai>er OK wbicli such homls are written. nn<i 
registration in-iy taken into consideration ^Miero 

I h f also It heing for the amount 

Z 'f adsmice, d.ere is no dog. 
(’99) 1 Ch*74"'also .Sfon/ry V ll'iWtr, 

Ia..I!*'**'*^/i*^*’,*^^‘***‘ frequent occurrence Thefol- 
‘‘’■"'^‘>*J'erca4s,.n the subject - 
I loiii rvH$ideml cloyt —tliat niortKni.ee 
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should remun m pemi'inent occupulion as a tcmnt * 

Molianted v hjihhai, 9 B 524, Si<6r«io % Manjapa, 16 
B 705 that on punctual no)i payment tlie propertj will 
be sold to the nio’tRaReeata price to be fiaed bj um 
pires Aanaram \ huttooby 21 M 110 that none but 
the mortgasor and some of Ins relations can redeem, 

Abdul Hnk \ Chtdam Jilom, 20 B 677 Trimbak v 
Sakharam, 16 M L. J 462, covenant not to exercise 
the r "lit of redemption for a time the right cf fore¬ 
closure not being postponcil 20 B 677 ^utis Votiram, 

22 B 375 but see Bhnv>om \ S/ie»vfia/, 26 \ 479, 
covenant not to recoser j)os«ession after pnjment but 
to allow mort_aj;ee to continue in possession on a fixed 
rate apparenth in per|etuit\ Shea Siiighr Btrhaha 
ilur 6 Ind Ca 707 

Shpulitions uot eon$iJcrcd £hy$ —tint mort* 
gagee will luxe a right to pre-einj t at a reas n 
•ible price Cimafjuti % Bftnja 22 A 238 Ifx/ufa 
X Pirbui 3 S L R 130 but see namoiamt v 
Climnan 24 M 449 not to reileeru unhout ptmg 
the rents of the niortpgeil projertx leased to tlie 
mortgagor Ch ‘ttarmil \ Baipiath A 712 that 
mortgigor mat redeem before the term fiteil onit on 
1 ayment of the interest for tlie Ml term, Kalethur v 
Raghubnr,l \ L J 22t Bapujt r S ihiiiilh'ima 6B, 

494 contra, Buhan X Jatmal BLR (1910) 

No 128, cot enant to sell to the m<Mtp,»ee Kauhayav 
iVar/iar, 27 B 2J7 VoJi Artstnm \ t ziktel 7 Bnm 
L. R 772 (lease at a fixeil rental tlurin„ the term of 
the mortgage to the im ngagee), to pat the mortgagee 
a/sir icniunerstioji for semcew as manager of the 
concern to keep it m a high Mate rf efliciencv, 13 Bom 
L. R 162 

8 Other Acts of parties.—Apart fnm 
the question of clog the ri^ht of retlenipti m 
mat be dc'troteil It acN of |>artif«. “^le of the 
right of reilcmi tion tii the morigagcc bars, rodempK ' 
tun abNoliitelj. Aoidi-iya v N.irhir 27 B 297, 
unless fraud, nures'ion undue intluence etc, has 
Ixcn exercised or the contract is not part and parcel of 
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60' the onginalmortgage transaction, it, SrtmMctr Jarrah 
Tlooc?.Co,(1904)A C Z2Z.Ram]i\ Chvdo.l'H H C 
190 bo the sile to the mortijigee of the right of 
redemption and acceptance of a lease from him, 
VtshniiT Kaghi Salh II B 17-1 A purchase of thff 
light of redemption in eTCCutiou of a money decree 
held bt a stranger, AJiJnra;niaf i Daim, 32 C 296, 
P C or by the mortgagee him&elf, "^luhammad 
Abdul R«?hid \ Difsufdi, 2 A L J 210 ITadeiaa 
V iradero, 3 S L U 17 extinguishes tbe 
light of redemption aldiough the sale ms in contra* 
\€iitum of R U9 irauster of Propeitj Act, but 
•iccjuiescod tn ly the mnngaqnr tb, 7»iae/iarttl r 
Mitdad IS A 323 Mayan \ Pakueun, 22 M 
d47. \fadan Vnlund \ Jumna, 2 A J 123, 
contra, ilartand t Dhondo, 22 H 621 Shcodeti f 
Puffi*(«ron 26 C 191, Puiieham \ Kiskun, 14 
U ^V N 570 Such 1 purchase cannot bind ppr* 
sous wlio mere no pirtiea to the tiecree in execution 
of wliieli the projierti ms «oId. Khairajmul \ Dam, 
HJartaml r Dbanie o) pni^uemoitsageea RamS'oth r 
lahm. 20 A W N 190 

9 £Ktlnctlon *>y operation of law. 
Fg, Limitation or ret jiidtcrtia, oi forfeiture, see 
niiimu V Raghuiiitdra, 2l B 482 and notes to 0 31 
r 7 m the Indinu Practice 

10 Partial redemption is, ns a rule, not 
allow cd, f?Htah* in*rn» V /’rtcmes/iitar uu 2211, p 211, 
A^<ghnlc \ Mahmud, 2 Ind (\ 062 A mortga,’c 
Bceurit) is entire and extemls Old the whole nndeverj 
part i {the mortgaged jiio\<etly and entitle'^ the mort¬ 
gagee, as agaiii-t the mortgagor, to realise it eitlici 
from the whole iwopert) or from nn^ part of it 
Uente, a per-sm mterei.t«l in a portion of tlie propertj 
cannot bp allowed to sjdit up tho hecuritj 

''a jersoii may lie or may hecomc iiilprcsltii 
1" n part only of the mortgage I j>ro]iert) eitlier 
bcl-iuso the'I roperty was morigugecl by all its 
co-owturs, each co-owner lieing mturally cuudeil 
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to 1 shire onU, or bccaa'«e the sole owner who s. 60 . 
mortjjicecl ins <lied leiiinfj more thin one iieir 
entiUed to the inheritance, in whicii case each 
such heir is interested in a sliare onh or becmse after 
tlie mortgage a portion of the properti has been sold 
to one person or jwrtions tbereof liave been sold to 
several persons Ifoireierit ina^ happen, the mort¬ 
gagee IS entit'eil to inswt uimn total redemption \ 
mortgages two lionseH to B for Rs 200 C(nrclnses 
It a Court mIc tiie interest of A in one of tii«se lioiises 
ind then sells the house to D D ciuoot obtain 
redemption oiih of the bouse purchased bj him, 

Aiipprj V PtiffUht 21 il flCJ This holds goo«l 
even wheie seicnl owners of an undivided share m 
immoieihle i ropcrtj niortga.;e iheirshires with posses¬ 
sion to mother undiMiled to-shirei lliillai \ /I'nmo- 
wtr,, 20 il 29) 

The rule igimst the indivisibilm of a mortgige 
i«ecunt\ dots not ippti when the mortgit,ee nr all the 
inorigigces Ins or Into m whole or in part, 

the blnre (f a mortgigor cj the purcliRse of tlie 
siiiie of one of tlie c«-in ^^tg 1 .,of^, orofa jiorli n of 
the mut..i>eil} 1 peit\ l>\ the mortgagee entitles each 
mortgi^or to redeem bis slnre sej intelj, or the 
luortsaKor to redeem the rist on piyment of a propor- 
ti joite iijioimi of the debt Inn r '^atni iid-jin, 

>C L. J 17/, hurat/ Val ^ t’uran Ifil.J \ 'iOo, 

Hcimot t ./oiri/iir I > M I A 401 Sur^«»siin \ 
Hirhimlfo J I II 202 (htintltl \ 'i K’tlian 
8 A U J 227 I ourami r Ji ivniinlh in. 

Sill. 1 409 AiWieiis Umrao. SO A 140, heciuse 
oihertvise it woiihl enable ihe inortgigee to throw 
the while bunleii of the debt on the reiminder 
of die proiHTtt or he will liave to contribute rateal h 
and lint will im lu two suits ^s tlie judges < h'en eii 
in 6ot/ia \. Inlerj rt " V Ns Ifie wliofe 
eftite IS lo< tie jstrti mof |l e |nj»«rt\ Ins luer^tsl 
111 ihe luorlgige nnl the mo«tc».? r if couiiHlleil to 
rislooii by p,i\meiit < f il e wli It debt, woul I hire to 
sue ih« nnngigee for rontnbation afterwards an I 
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tliub by twii suits betTveen tlie same parties attain tlie 
iCMilt winch undei the law w now attained in one 
suit Ihc inoitga^e is entitled to j:i\e creihtonlj 
for tint amount which hi- rendor would hare been 
liable to pay, Mvttyluly \<ijirfti, 12C X 745 

Wlieie a property is under two mortgages, and half 
of If is sold itndei tlie first moitgage the other half h 
I nlilefor thewholeof the second moitgagc, though the 
mortgagee himself lie the purcliasei Rutjhuttath v 
Jamil I 29 A 23A Tkakur Das \ ( olhctor 2S A 593, 
annined on this jxnni in 32 A 612 1’ f Where part 
of a propel tv is solil umh i a mortgage decree and pur¬ 
chased bv the mortgagee the balance of the decree i« 
a charge on the lest of the piopertt Jujuli, Uurlani, 

. \ L I 791 

'llie acquisition of o mortgagor & interest nn> la* 
by inlicutance,' e, where the moitgagee bucceeds it 
tlie share of one of the co-ntuilgaguis Tlieothei 
mortgagors can then ro<ieem their lespeclive share' 
separately, Ah Ahin \ Vokamul Khan, 10 D 058 
note, ^amidd I \hmo f >1 \ ui S/i nkn \ l,ohiiid 
11 Ind Ca 100 (Ihmj) Or it may be Lj themoit- 
gagor acquiring the whole of the mortgage decree, 
llarendra v Dnultiijal, 4 C L J 195 

Wlicro thercarescieral co-mortga„eps the acqui¬ 
sition must be by all of them For instance, a purchase 
bj one of several ccHmirt^ageea iloes not make the 
mortgage diiisible,,V«hfa6 Wai i { al 5 A 270 

IMiem n mortgagee has puichaseil a jiortion of the 
inortgigcil properly, the mortgagor’s i i„ht to redeem 
such jiortion is extinguished, hut the riglil to redeem tlie 
other jiortioii remains,'JO C 63 Hence, a mortgagor 
tiny redieiti tho> reiiiaiiung property by paying a 
propiirtiomle nmooiit of the debt A mortgages four 
liclils, V, 'V, X iiid Y, and oihcr JatidH to 11, who 
subsc.meiitlc I'nrchascH at an auction sale As riglit 
10 reilism the iields V, W. and X 'fins purcliasc 
vxiin,tinHhe« rights (nrer the three fields altogether 
hill his ruhl i« roiotfni Y and the oilier lauds remains 
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intact Ilecnn, therefore, retlfrcm Y anil the other 
hnds on payment o! a proportionate amount of the 
mortgage debt Ptrjaji Ahmad Vya \ Shah Kali Das, 
21 13 o44 Saratjan r Ganjiaf, 21 B 619 Shih 
Lai Y lihaicam Shankar, 26 A 72, 1/ir Liisiiff Ah v 
I'anehamn, 11 C L T 65!) 

In such a ca«c the onl\ property I’nt can he 
redeemed is tlie portion which hn-j not been acquired 
b\ the mortgagee, and not the whole of the property 
ori,^imll\ mnrtgagc'l Shih Lnl v Bhatcam 2& A 
72, Dinrt iVn//i 1 Lnthmt Snratn 2) A. p 463, 
and the mortgagor cannot compel the mortgagee to 
allow him to redeem the aliares of other persons in 
whichhe IS not interested fKif/<m\ V<infnn,28A KiS, 
Vioishi \ DntUl 29A 262 10 O <' 81, (iimfc v 
Jura 50 11 V 81 Shank'r\ (.ahnd 11 Ind Ci 
100 (Punj ), Contra, Poioranv Bisheshnr 9 <) 0 
C5,l/orfia f/rt'unmn/r<i 15 B 21 and the mortgagee 
IH also entitled to foreclose such share, hiu X/mn ^ 
Niinnm/fiii, 3 C L I 577 Ifa mortgagee gtt« f-old 
and purchases a }>ortioti ot the iiiortgagerl property 
m contravention of the terms of section 99. Iransfer 
of I’ropertv \ct ami the sale is conGrmerl his 
title to that p irtKH cannot he impugned Die inert* 
gagor can tlieiefore redeemonU ihe remainder of the 
properlt, Vadm Maknnt a /amn» 2 A L f 125 
bimilarlj wluie a mortgagee forecloses in re'i eci 
of the whole jTOj>crt» mortgaged to him without 
impleading n puisne moitgagee ot a portion thereof, 
lie niquires a gmsf rule lo all the |>ro|»ertv except the 
portion inort;iged to ihe Utier who can tlierefore 
sue to redeem that ]Mtrtion on]«, ZJri; Xirhore \ 
V.d/m, 2S \ 279 

Where the mortgagee has m execution of a m ney 
decree punlia'0<l a jirt of the inj>oita he cannot 
throw the oiiii* of ihe while diht n the nmaining 
|rij<Tt\ e <7 it 1 e purcha-i'* the | o prictan ri,.hts 
in '■le. the expnjtielars njits cannot l>e charged 
With the while debt Chunt v bilwVn, lb Ind Ca 
729 (\ll) \ proi>ortionste lart of the dell falK on 
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tie propeity not sold Ptsliesl ar \ Ham Satup 22 A 
284 If “i mortgigee withoat fraud or undue influence 
purchases lorlHiis of the morl^Tgerl propertv anil 
applies the jnce lu redacti a of tlie debt under an 
ar,reeiiient to that effect anct it appears tliat the pur 
chase was to be free of the incumbrance the balance 
of the debt falls on tlie lesi of the j lopertj both as 
against the mortgagor and as against an assignee of 
the right of redemption aftei the j urchase, Ifir Eas«/ 
\ f an'htinan lo 0 \\ N 'HtO 

llie reason foi the exception is tint tlie mortgagee 
bv 1 urchasiog a poitioii ot the mori^a^ed proper!' 
bleaks up the uidniMbility of the mortgage secuiit' 
Tills inclivisibilitj may ho briken uj by tlie mortgagee 
lu any ctl er nsj Ihe iiile a^aitst bicakiiig tp the 
eecurit' being s ileU for his beneiii ) e iaci wane li s 
ri««hts under It For instance he inav all lu some (f 
the co-mortgagois to redeem then ies{ ec tne shaies 
The other co>iUoriga„oiB ma> then claim to redeem 
then sliaies sepanueli Lukvhinun fttruj/t v l/ud/mr 
Kitslii t 15 D IbO iiul rt nil yuii \ Uaudiiftn ‘I 

II 4" 1 Put he cam oi allow some t f tl e pait m neis 

of a joint noitga^fd 11 < lern to leileeiii their elnris 
(aftei the institution of (he leiiem] tioii suit) AaiofoM 
V 1 ttliLlbhot, 10 C 64y So if the mortgagee ot 
quiesces m ao arrnn„eineot made bclueen the co- 
niorfga^ors apportioiiiii^ tlieir lialilities under lie 
nioilga„p debt actonling to their sliaies and nj j if 
1 nates the jiayineiits by the co-mortgagors to tie 
res] ectne liabilities of the paters he splits up the 
becurilt, Miihali)! Han a Oaiipit$helli lo U 2o7, 
I’lirant a i nuJylo, 3 M 220 Ibit a mortgagpe 
allowing the moii„igor to j av paitof the mortgage 
debt niid releasing to I nn « pr< j r ■ tn n itc j art of the 
,jrojeiit il )cs not einj oner the mortgagor t > redeem 
piecemuil, / ichii \iniyin \ 1/j / iinnitid liisuf 

'l7 \ (j An I a inurt^ngoi hi-.Iijiu I ntdiiiu in< n 
ill I I I is share must ini|lead nil j risons mlerestnl 

III till right tj relcrtn Iiifha \ /hi Kriihm 'l Jt 
i.< \<ir./„irir lnhallhit 10 IJ 018 
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A mortgage wa-< of the shares of A and D \ *• 60. 
sub equent mortgagee from A redeemed tins U’s 
mortgagee re<Ipemed the whole of the first mortgage 
from the former who was held cnfitle<l to re<leetTi 
AV share from the latter who had refused redeinj liog 
of the other share 10 0 C 103, P C. 

AccejiUance of a deed of further eharge from some 
<>nh of the mortgagors orertljeir shares nf the morU 
gaged proi'ert\ does not break up its integrit\. Tim} tie 
y JnoQi, 110 f’ 73 

The mortgage deed itself maj proaide for *.ej arate 
redimiitioii <it each pro|>ert) mortgaged cu bj eaeli 
comoitgag'ii For JuMance. the deed may sboa\ that 
each lui'ftgagor chaiged his property separately 
Each 00 mortgajjoi inaj redeem his own share on 
paj meiit of the amount chargetl on it, Sri Narninv 
O tnpnt, 21 n 010 Iliith'tnatian v ParmMtrui m, 

22 M 20'l In such case^ ihoiii,li the j r(ipejf\ of 
eath co-mortgagor an 1 the ninonnt aiKaticed tai it 
aie epei lOwl the deed mu't al«o sh m that a -eparile 
rijit of letleiiiptioo is Risen to each moitgagor, 

/iidmaii f 111 a <lopi,l A W K 11 An instance of a 
mnrtcage-deed ixpre^slr proaidiog for piecemeal 
redcinpfion is fiiriiishc<I In lla-n '>airtii t tunrfi, 

3 \ 3t)'), t IJ There \ purchased apiopeitt from 
eeteral co-sharers, and agreed that the aendnrs might 
redeem such e«tite or any j art tliertof witlim i cers 
lam time, on repat ment <>{ the purchase moiiet or of s\ 
proportionate sliare thereof The transaclion was 
iuhl to lie a in rt^age and an assignee of one liic 
'emlors was alliwed to retleem tlie share of that 
aemlor on pajmenl of a proitorlionate amount of the 
debt. 

The rule does not delnr a eo-niortga,.. >r or a pers. 
luterestcsl in a jsiriion «nlv of the mongagetl ] ro* 
iHrty from retleemmg the whole ni ingage where that 
Is )'ermis«ilih', //uthariiitu \ l*iimimrJrdm, 2 
il. 203 Nor d’es the section stand in the war of 
sole mortgagor giring up a |<crtioa of the prope 
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anil reileemiii^ tlie rest on payment of the whole mo’t 
gage debt Fe«A.of 1 aea/irtc/nr y(^ hotrtpa 3 Hoi" 
L R 935 

11 Pathnl redemjtion of propelty held hy joint 
tenant! or ten nits »n eomm n The fJomba\ High 
C lilt seems to driw a distinction between such 
pro) ertj and jrojertj held severtl 

distinct portions ^ heie the mortgagee has purchased 
a 2 art of the moitoaged piojeiti it allows 2>3rtial 
redeinjition in the lattei rn«e but in the former it 
holds that a niorlgagoi lias a light to redeem the 
whole propertj Sohhoram \ Oopa! 10 B 656 note 
i^aiohir V Vithalbhat 10 B Olh and that the mort 
gagec ims sne loi laititton of the share puiclns il 
bj him Vui itjin v anpat 21 B 619 The ense 
folhued Sintf^i r iSw/aji Bom P J (76) 17 
Bhil ji V Lakshin n 15 B 27 1 iihnii v rcjifcafruc 
Bom P J (84) 248 1/ r jo«/r\ Rumehandra 15 B 
24 and is not m accoid nub )/«»mu v Kirtln 6 M 61 
vhicli was folloueil in 20 M 295 

12 Effect of »*ed©mptlon.—Where a sub- 

mi linage f wliich tin mort^a^or i-* tware exists 
ledeii 1 (lou of the oiumal m rigSoe will not alfeet 
the sub iiiori^-tp,e \< 2 r«>|uui \ ftoghiticimniaf 18 
M 1 J 462 jj I 

61. A mortgagor seeking to rbdeeni nnj 

Riljl 1 l» rrf.rcn, “'■’'U’ 

oneoi too projer 'ibseiice of 1 contract to the 
moit'a^ V* '^ contrary, 1)0 entitled to do so 

' . Milliom piling Tnj money due 

undei nnj sepirite mortgigo imde b^ him or 
bj anj person through wham he rhim‘' on pio 
ipert\ other th m tint LOinpined in the mort¬ 
gigo winch lie seeks to redeem 
I * , Hhistraitmi 

'' A the owner of firms Z mid 1, mortgiges Vi 

M for Rs 1,000 A nftem irds mortgages \ to 
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B for Us 1 000 nnking no Rtipolitnn as tn 'iny 
ndditinml clnr{>p on Z A insr institute a suit 
for tlie redemption of the mortgage on Z alone 
1 In the absence of a contract. —The 
I arties are at lihert\ to enter into nii agreement 
ullowin„ enns ilidatiuu See the ^[it$hrntulra}ian 
cases cited m note 1 (in) to s % The pro 
parties f f iS and P are wiortga^eil b> ihe saiup 
dee<l hut aic f-eparatelj desenlieil the sum secured 
oil each la sj enfied and Iht deed cimtains «ej aratc 
pn>\IS >s of redemption Tliedeeil in fact evidences 
tnt) distinct mortga.^-’a ’'lo intention to consolidate 
fheiii cm ^ie iiiferretl ft »m (heir incorporation lit one 
dee<l Cf DeC^ux^ S/ip/er Ch D CS”) 

In tlio 8ec’u0 of too in iio^es the mortgagor 
Cl Tenanted not to redeem t1 e earlier mortfca„t n ithout 
also redeermu. the second This is tonsolidaiion 
/hijfif \ Winr,n> 7 \ L I '^>1 **ceniU(8 t fm) 
to 8 js ftiul " to B O' Muh iblid II mild \ Jiiiai 
3A L I "n hidin Kfi$hni\ bhe'^hil 80 C 1^2 
Ch rn Inf t P mf if \ I t^ittn<ttfi SOP 25? 

In the ah iiui. 'f n conlrnci to consolidate each 
innrtp^ige is rtdecmahle sepanlelv see 8 0 C 227 
fir an e'camile if the inort^a^i r takes a leas? , f 

the {remises /ruin the m0rtAa4.ee amJ htfiothecafes 
them ngiin fir rent ho ca i rtsleem the inortg-ige 
witli ut disoharging the rent Iku at the same tuni. 
Khuh IMiU \ lfim.ir«i#*t i7 \ 013 Bee 
tfidlirnif r /!ii;»iiffi 2s A “l2 f it a similar C4s<> 
rrhere <ains<ili iafi in nas allorretl Jii//Ai?r#K i Otiij 
0 \ 1 I f72 the first inortgace a\as usufructnarv 
for I’s 1 (X>tl Then fill wetl a inonev Imnl fir 
Its 1 (Xyi nnd then a mongas^e bend for Us 1 ‘‘(Ht 
(mad. til of the la>l Rs | (itiCt and U-. --OO cashl 
nliieh recitisl the saiher iwHgage an! stipulate I 
that the nmomit of^il e bon I wp«l llie { ai I wnh the 
eaiher niortc'fie ilel t that the Ian I* m rt.n.e'l il espiu 
shall ftl'O lie const lereil to have tiei n inortAageil td 
ssure the am imt of the K n 1, and that the mnngag- 
tsHanlssliaU not he redeeraeil nnfesstle mnrtgaj^or 
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paid the >>aid ainoont with interest It '"'as heW 
tliat there was no coasolidatin^ pnn ision 

2 Shall be entitled.—Unless there is a 
contract to the «oatrai v, tlie mortsaiirtr Jias the nsht 
to pierenf consolitlifniii bice Bud t TI'chk 33 Ch 
D 21* 

3 Any separate mortgragre. —Srenote 1, 
9.m\ reOttix 7 Skipper, 31 Cb D OS') 

4 Made by hlm.~To consolnhte, the two 

mortgages most lisve been matle bj the sstiie 
nioitgagoi Frp Willamt IC Ch D 117 A 

mortgage giien by a >neml<er oi a ijiin of pirtJiers 
foi hi8 (itiQ debt cannot be consoliciated nith 
a mortgage created by all the members of the 
hrm for a paitoership debt, v FUteker, 

t4 Ch D 699 \ mortgage b\ 1 and B and one 

made by \ alone cannot Ik, tonvilid tied b\ agreeinent 
by A CianQoram \ Au/ortA b A L T see 

Sbeofe'oiiar v Attu, 9 Ind C'a 'iS (Ul) Uuka 
Hiitatn T hlieodat^liftn 4 \ L J 170, Srirandai v 
xitar, P R (lOOo) Ko 91 bee also Kiishnap v 
Vohe^livar it) U 340 Ihm tjnha'lifi\ lialaeibhut 9 
15 i33, Chothi \ Ualliui 18 It igi Nor can consoli¬ 
dation be allowed ns ogauist tUe a'Signee of the right 
of redemption m pursuance of n conli act contained in n 
mortgagedee<l executed nftertlie assignment Joinings 
V fJordon, 0 V C 09^ {Scciif if n*«ig«mciit after the 
morigage, -tin v 4 V ’ 8^ Hun ^fn7^ndt}l 

V. Ba/amWiol, 0 B 213), or when the moitgago, other 
than the one wouglit to be leiloenied, K not rij'c for 
payment, Cummins \ Fhtcltir, nr the propeiti 
covered by it has cci ed toexist Britincr \ liirruUif, 
iSCh P i31 

^ (5. On property other, otc,—Strictly n elid¬ 
ing the Kccti'iii applies onf^ i>]ien the tiui miirtgigcs 

rClatfi to different prapecUes Ilia A!lahabn<l IIikI* 
Court conHiderK tint n aecund mortgage oior the 
snmo pr ipcrty. Ijcinga moilgigo only of the right to 
rrlecm, h not n tianKfer of the i-nmc pml’erty as the 
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first nioit^ge, fijjt \ fihagictn 16 \ 291 TIih as 
though lu nccortlaiice willi En^.li^h | notice from 
which the section delibentelj deuirtt. imkes jropertj 
mem tnfcrcsf in jyropfrlg Tlie Madns High (’onrt 
seems to entertain a thflerent new la Dortfnmi t 
T £*n/itt;sc</i<j»/yor 31 ]» ll"! the leirneil judges 
observe if tlie diflerent mortgages aie m fivoiir nf 
one and the same pen n not • i retp^it oj (hffirfnt 
inopertiex^hnt overffie «a>ne property the inorti.t^ r 
cannot seek to redeem nnt one inort_s„e nitlioiit 
redeeming the a Iditional mortgages also 

G After decree.—Tl»e rule against con« >lida 
tion iVQuld applv even after a ninrt„agce 1 as ohtaine<l 
a ilecruc forfoiechnuie on tnom irtgagcs over difTerent 
pnperties ic the morl«a^or nouUl l>e entitled t) 
redeem one of tliem on j ajment of the <Iehi xeeiired 
and nroi ortionato costs HcCinx v ''hiicr "I Ch 
D hJo 

Right of usufruc In the case of a 

tuary morii,a,nr to nsufrnctnan inorlcage the 
recover p siens on mortgagor has a right to re¬ 
cot er poabCasion of the propertj — 

(a) nliere the mortgagee is antlionred to 
pay himself the mortgage m«met frota the rents 
and profits of the projwrtj—when such money 
IS paid , 

(i») where the moitgasro »s authorized tnpa\ 
himself from such rents and profits the interest 
of the puiicipal moncj—when the term (if aii\) 
prcscrihcd f'T the pasment of the inortg-ige- 
moiiev has expired and the inortg-tgor pavs or 
Iciulers to the moTlpagec the principal monev, 
or ilcposits it in Court as hereinarter jirov ded 
1 Has a rl^ht.— freuiloiKh iJ e moncagee 
has not rnjoved llie full l>onetu of lie mortgage 
theOTviierof certain in f"» Jan 1- which wereerenipt- 
e<l from j avment of asses-meat la eoa»t leralion of 
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62 Ill's len lering ceitun sen ices to Government niortpa 
ged them usufructunnh (mlieu ot interest) to B nm) 
then left the \illage without deputing any one t<i 
rendei the senices Government a| pointed another 
person to perform such ser\ ices and realized tlie full 
tssessinent fronv B On \ s suit to redeem hell I® 
V IS iiititle \ to do Bhitnn \ Iiaf}havendra i4 B 

462 A iejresentm„ himself to he the owner of 
(ertiui \illi-,es mortgaged them usiifructumly ti 
B fir 14 jeiifl ifter the eTpiratnm of winch the 
iiiort^Tgee wss to ilcli'ei up possession without sni 
dem lud uu hi» part Though he «is not able to get 
pc ssis'ion some of ihcvillage» mii, t' defect nf 
ink in his moii^igir he uas compelled on, the ex 
pii iti n fdieteim ti deliver up the vilhges ofwhch 
he Inti ohtsined possis'i n \iU t s 1/inli 2j A J15 
r ( See lUiOulh «:el (a 504 

2 When such money la paid —And 
before Iq the form of mortgage coiitemphtcd hr 
cl (0 *be debt mil inieusl ninst he Biti^fied 
of the usufruct an I until this happens the mort^ageP 
IS entitled t retain p ssession The mnitgagor cannot 
recleeni bv makin-, an Her of pajmcnt of whatever 
mav be Ine tirMOiK/x• v Sallittmli 1^ M 4SC but 
see Aoncf/iai V /firing Ahm rar Id O I 12\Bur/ev 
leluouh 8ir L T 42(» 

lUe expression when suckmuiiev is paid’ moy 
mean '] aid bj the mortgagor tr out < f the lents nni 
pinfiis' an 1 the Ou 111 case tikes this vieu See also 
1 V 524 

lliisclii'e prcsiimcH that no term lias been lixed 
tor thi dwrhar„e i>f the debt If s term is fixed i n 
the ex( imlioii of whirh the mortgagee is t* give up 
possession wiihout makiii„ nnj dciuaii I f’r pritici) il 
oriiitirest the transaoli m is r rn»/r»/7/ Iia«t lie 
IS iiiiitlel to icniain in possessnii f>i tlmt term 
altli<ui,h ihe 1 lorl^a^or offers to pnj him miv balmce 
due krtm'tf(i(fr» \ Stiri morni; iuor<(;« *2 Jl 314 
“n I uitist deliver up p< -session at the en I of the term 
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whether nr not he Ins renjed the full benefit or the 
debt with interest h■^■^ been dischir/jed 25 A in 24 
n 482 

The burden of proMw^ E*iti<sI'ictioti is on the mort 
filler nnd of nlnl IS due on tile inortga'iee, 
lal \ SrerJ n/ien 12 31 I V 1*57 Kalhjnn \ Slieo 
niindtn 18 33 I{ Co Tlic niort„a„ee must render 
nccount'' and if he <Ioes not the court maj order re¬ 
demption on paj meat of the Inlinoc Sahih-’adah \ 
Parmc^ho) 1 A 524 A suit under cl (<i) on the 
allegation tint tlie moilsrige debt has been dis- 
clnrge*! is esseiitialh one for recoven of pos¬ 
session though subject to the Iiimtation of art 
148 Linutation \tt and a question arises whether 
a suit for ejectment in nhich the defeiulant ju<ti 
fips his tios«e«sioii under a mortgage can be turn 
fd into (ns f r re ii iiipli' n Jf was held iii a flrnibai 
(ass that tl e couit can graiil a decree for iniomptinn 
inn suit for ejectment /‘ire/utnmt Riiiid 20 11 
lOi butnutifilK I laitiiifT g<es to tnd onlr on A ques* 
tl m of fraiul alleged b\ hini llatadfo \ ludromani 
I (. 33 h ''2' I he question dtes not mlniit of a 
eiiiq 1e M'< or no I nt depinds on the nature (f the 
mortgage an I the pleadings If the mortgage is that 
contemj lateti in cl (u) and its di'ctiarge is nifmitteil 
or i> one contenn lated III cl (h) theie can IjenodilTi- 
cultj 111 granting tlie real relief ijcn to tin jlaintiff 
Ilut wjiert Cl iiq licalPil aic tint'are to be gi ue inl< 
tlic snirt ma\ well l»e a t> refii-e to treat a 

suit for cjeetnient a- one for re leniption In an\ 
eaent the Court shoni 1 | ni the faets an 1 the nglits of 
the jHOrtga^ss in I'-uc Viir.boo/a Chwdfr Jb 33 
4i,\uudoInl\ /'risioinn, 19 33 11353 

5 Cl (b) —Ihi- clause c ntemplates a case 
when the II origagee i-11 cujov ilu rpiii-an 1 j roCls 
inlituof inlerc't for a term «r tl erwi»e nn 1 tie 
ni rtga^or has the right on llu expiration f tl e term 
if one i> fixeil to reikem < n j axment of the j nncipal 
sum \ account nee<l I e g ne mte^ /id>o/1 v ‘^fico- 
cfi mill 22 V j Cetiatl\,ihe mortgagee La- to 
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WJiere such 'iccession liis been acquired it 
\ccess on ftcqu red tUe expcnse of the mortgagee 
in V rtue or transferred and IS capable of separate 
ownership posstssion or enjojiTient 

without detriment to the principal propertj, the 
mortgagoi dcsinng to take the accession must 
pay to the mortgagee the expense of acquiring 
it If such separate possession or enjoyment is 
not possible the accession must be delivered 
with tiie properly the mortgagor being liable 
in the cane of an acquisition necessaiy to pro 
serve the propertj from destruction forfeiture 
or sale or made with bis assent, to paj the pio 
per coat thereof as an addition to the principtl 
moiiej, at the same rate of interest 

In tlie case last mentioned the profits ifanj 
arising from the accession shall he cicdited to 
the mortgagor 

Wliere the mortgage is nsnfiuetuaiy and the 
accession has )>eon acquired at the erpense of 
the mortgagee, the profits if anj arising from 
the acce'^sion shall m ilio ah ence of a contract 
to the contrary be setoff against interest if any 
payable on the monej so expeniled 

1 Accession — rUo first pira deals withncres- 
Mon<> natural eg bj alluaun tr acqiiiieil Tie 
niortirB"or lias to ] ay nothin^ fornirretiona ul ifli are 
imiura] or f r ocquirin^, ml ich the nlo^l^.a„ce Iml 
t) pay noil ing For casra pri )r 1 1 the \ct m hen tie 
law was the winif see ktuhenhtl \ Vunl't 'i C 
lOS (ncqui ill U rtf iurt tenure) Sih/hii v \ iHinl 11 
15 n ( (a largcrareadeiiiarcatcil ba suniy I fficers 
ns forming, f art of the Tillage nmrt^nge 1 " id "'it 
oil call n of In «m lanes) Dir/n lH B H (' 

tl a 

2 At morteaeroo’soxponso — Vocrolinn 
I a to at ll ( cij ensQ ,f tlje in n n> tio dm h I 
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into three cla««es —(*) tho-jc which are capable o£ 
S'eparate iwssebsion or eujojment without detriment 
to thepiincipal property 

The mortsagor has the option ot taking hucli ac» 
cessions , and if lie elects to take, he must repay the 
expense of acquiring them Cullurable land turned 
into a grove m under this heading Uatlho v Hi'tmsud’ 

3 A \V N 20 >, bO purtiiase of trees standing 
on the land ISiikshi v Ditrku, or planting thereof, 
/‘rahhakar s Vhnodhrt, C II 0 88 See also 
BntptaOi V Harikisen, 6 C W N 172, Sliyima v 
Ancinda, 3 C \V X 323 U here an usufructuary mort- 
^•agee of a Mlla„e fakes a coMdilioii-il mortsja^e of an 
agricultural tenant s liolding, and, after the expiry of 
the term of the usufiuciuar> morl„ige, forecloses it. 
the mortnagur IS, oil re<leiiipiioii L> pument of uhat 
Is due on both tlie mortgages, eutillcd to take the hold* 
ing as an (iLcretioii kctki \ DiiKiVaH'ihit 1<> C. L 
<I So 

(ii) Accretions which ore not caj>al)e of such 
I>ns«essiun or eujoMiieiit. and x\luch are ueccsssr} to 
]iesc.rie the proicrty from ilestruclion, foifeiture 
or sale, or uliicli are ma<le with his assent bmce 
the iiuirigigor must have ilein, Ik has to pay the 
pnii>er < <^fs thereof It will be iioiiceit that the price 
to befoul in (ij nn<l (ii) is not the market value of 
llie uiipniveniciit but ihe ,r e i*t actuallv 

‘ incurrtsl b^ the mnrtga,.cp Aiinfii ^ kunuin !9 il 
.‘ISf The cost of re| airing wiih ihe mortgigor s 
•SKveiil a well, which hail been rendered u-cles'., comes 
uuder(i0 /binfu v \auruny 17 \ 8^2, hi of a build¬ 
ing put up b\ the mortgagee cither under the teniis of 
the mortgage diet! or with the luorlgngor's as-eiit, or 
of an embiiikmenl made to | mbet the land aj^aiust 
flcHuls. orif nl'uililing a house ih-tnued b\ fire 
^•lf;«lnlla V .Arfirha. l-I U 

\\ here a mortgigei’ <s nstruc.i'. a w» 11 a» autht.nscd 
I'i the mortgage deeil, an 1 he is entitled t'l be re- 
I'aid till co'ts cf It under ihe lenns iherts f, and 
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6364 


acquire', ths equitj of redemption m -» party of the 
proiertv he cannot keep tlie uell t) Inmself and aho 
recner liie ost fi >ni the mort^aaor Collector of 
ilqarh \ Thai Urdu 28 V 


^ (oi) Other acquisitions, le those n Inch 

aio inseparable from the hnd and are not made wtli 
e inni t^igor s assent nr nie not necessary for pieserv 
in thepiopeny from destruction forfeiture or sale 
the mnit'jas’or Ins to pay nothing for them the rule 
uemg (hat a moit_att«e cannot miprire tlie mort- 
RI-, 11 out of histr I orty iq not fir the coat of 
mu IjuiUlin^ „„t p„t np with the m >i tgagor s assen 
Cxumoi iblul > \ \\ \ iOS 


1 An usiifructinra moiigagec biousht to sale an 
hmiself purdnsed Ian Is (part of the inorUageil pn: 
P“rtvi which avere in the I isseasioi of teauUs nil ie 
the provisions }f the Kent Ue^oiera Wt ejecte ' tin 

tenants an! obiaineal p ssession Tfie iiinitgagor li 
entitled t) these on redemjuion T e«Mtne/i m ir a 
Siimroei/ 4 Iml Ca 3 >7 (Mad) 

4 Profits credited to mortgra^or 

Si held befire the 4ct in 1 ^ U O 88 

5 Adverse possession—The mortguee 

cannjt s-t up a leerse poise»M >n against llie nmrt 
„aSorasre.ird-» acq iisitioiis lMnntl,lt\ Tnhhatoii 


64. Wlicie the mortg-iged proporty is a 
R-u-wal f f mort for a term of years and 

Bi-'ca icvie l],g mortgagee obtuns a le- 

iicvral of the lease the inortgagoi, upon redemp¬ 
tion shall, m the ahsente of a contract by him 
to tliP contnry, li ivo tho benefit of tlie tioiv lease 
1 Hie m irl^a^ee occupies n fi hiciarv posiiion 
and hence this rule S e IMuat (d) t > « Specific 
IMitf \ct aa I R '10 liiliaii Inist \.t I ’r f lujhsli 
l^^which IS eiiiiifar see Ar cfi v Sni l/>rl - 1 <| Ci 
Ab n I (loneii nimial h without reii-nnl but rone we I 
I'm ill i^h thi^riginal hssei Itin, n inmnr fl e 
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lesior would lia\e refuse 1 to reoeu m }ii-> favour) ss 
liakeitrtiw ^ bretcer 21* W M S ^11 (lease renewed 
to mortgagee as a personal faaour) A mortgagee 
Is not un ler an obligation to renew js 72 (<■) ] but 
if he renews the rule m ibis eection applies \s to cost 
(f renewal see s 72 

llliist (i)t 06 90 Trust Act, abows that ifa for 
feiture is cait-ed by fraudulent ilefault of the mortgagee 
wlio obtains a renewal tlie mortgagor is entitled to the 
lenewed scourit\ A takes a mortgage of a hoi ling 
fills to I aj rent and in a suit by tin. landholder 
ag'iiust him an 1 the tenant is ejected He then obtains 
the lan I under a fresh arnn,,emont with the laudhnl 
der IuA<h;i i f!mnn 2 \ L J 581 two judges 
hi hi against the mortgagors light t» redeem The 
secti n aj plies to the moitos© c'cn when 

the m rt,»,,ee lias been oblued to renew it b\ threat 
of eviction finjiiflex llurihtheii b ( UN J72 

2 Contract to the contrary.— 

I I when mort«a„ar gnes notice that he will not 
n leem a lease which the mortgagee keeps up Fisher 
% C''l \e<*hjtr \ I n {evHiel [la A Be 2*J Rut 
Bee 11 ifo/i a L imehm? I ( W \ 174 

3 Exchango — If the mortgagee has eTchan„* 
e 1 the mnrua^ed land with some other lan 1 the morl- 

r iseiititlolt It Btbtji \ Ifnonirim 21 it 3DC 
\m ilgiu IS of ih>us« htandin^ <u liasillani 
1 he lessiir IcrminIIIs lUe lease aol K's anotlur Mt« 
lothelc'su wliiltiillsa mw h use thereon i arth 
with tla nnti. I lals I ( the o11 house 1 he new louse 
IS n t subject t tin mortgage /‘ifmctppj a M i ''hiuc 
14 Bur L B 1'1 

65. Ill til* ibs*nc* of a contract to the 
Inf list ronirs ts lontrirx the ninrlpaunr shall 
I) m risic r he dieinel to i intrait with 

the mortpagic — 

(<il that till interest which till iiiortgagor pro¬ 
fesses 11 transfer to the mortmcee Fulisisi^ mil 
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thnt tlie mortgagor has po^Ye^ to tnnsfer tlie 
same 

(b) that the mortgngoi will defend or if the 
mortgagee he in posseienon of the mortgaged 
property enable him to defend the mortgagor a 
♦itle thereto 

(c) that the moitgagor mil bo long as the 
mortgagee la not in possession of the mortgaged 
nrnjeity pay all public charges accruing dm 
m respect of the properti 

fd) and whwe tlie mortgaged piopeiti is ' 
lease for a term of \ears tint the lent pavahl 
under the lease the conditions contained therein 
and the contracts binding on the lessee 1 
been paid perfoimed, and observed doun to thi 
commencement of the moifgage and that th' 
mortgagor ivill so long as the security eMsts 
and the meitgagep is not in possession of tli< 
mortgaged propeitv, pay the rent leeerved ht 
the lease or if the lease be renewed the re 
newed lease perform the conditions contained 
therein and obsene ll« contracts binding ot 
the lessee and indemnify the mortgagee agamsi 
all claims suslaineil fi\ reason of the tinii par 
ment of the said rent or the non performaiicf 
nr non-observance of the said conditions and 
contracts , 

(f) and «here the mortgage is a flccond oi 
sulisecineiif incnmhntice on tlie property that 
the mortgagor will paj the iiiterPBt from time to 
time nci ruing due on each prior incinnbrnnce 
ns nnd wlien it hecoines due ”0(1 will at tlie 
proper time disrhnrgo the pimcipal monc\ due 
on such prior inriimlnancc 

Nothing in rlniiso(e) or in clause (d) po hr 
as it relates to the payment of future rent 
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ipplips III the < tvo of n usufructmrj mort- “ 

c^£;< 

[ iiL 1) nefil Ilf the lontricli menlinned in 
this se* ti )ii'•li'iU he nnnexeil lu .tui ^linU go 
'viih tlu intere'>t of the mortgagee ns such, and 
im\ be<nforit.<l h\ e\cr\ person in nlioin that 
ml rp-Nt i«. fir ttic vvhoJe or any part tiicreof, 
from tune to time \e-.fed 

1 In the absence, etc.— n tmns 
feree kneiT all the eneinnstances before taking 
tl e transfer n nnj lie itiferre'l ihat lliere was nil 
n 1 lerslan im^ hetffc ei» the | irliea that the transferor 
(IkI not c mtnci 111 the terns of ihn section VaritH’ 
ra?i« T Kunloinni 4 M L T 437 

2 Remedy fop breach.—Th» mortgagee 
ma> sue the nurtgagor for a peiKoinl ilocree on 
breacli of nin of theso coiemnts Sio-ree t Iritinfin 
dim 13 M 192 Dieirl t \ Ratttn Stnqh, \ W 
<lfiC7)190 

3 Cl. (b).— This pierents a mortgagor from 
Hurrenilering a morigageil lease to the detriment of 
the mortgagee Sfi im Di# r Hatid 24 \ o38 lionnu 
7?(j« a R(ifiittl<Un 27 \ 292, Undn v S?ieo fliion 
18 V 3 j 4 and eien ft coll i$i\e ejectment will not stay 
the hands of the mortgagee seeflodiiv Sfieod/iian, 

IR 4 354 

4 Enable to defend, eg, by providing 
with funds Dnmodar V lomoa, 9B 435 

" Cl. (c) — /’«5hc efttir7«, e 7, revenue taxes 
rates cesses rents ThehabihtjendswiththeeTiinc- 
tion of the right of redemption PnltriMhniv BtKhion 
nafJi ion 52R k mortgigor paving public charges or 
improvmgproperti is not entitled t icharge them to the 
mortgagee, FaW e v Rceitia/i etc Co. 34 Ch I) 234 , 

Imt in tiie case of an Hsnfnictnaiy mortgage m lieu of 
interest when the mortgagee covenants to pay them 
out of the receipts nnd to take the balance in full dis¬ 
charge of his interest the mortgagor, it he IS obliged 
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tint the inorlgngoi his potrer to tniisfer tie 
simp 

(6) tint the mortgagor trill defend or if tl 
mnitgigee he in pos'se^sion of tlie morfgipe 
property enable him to defend the mortgagor 
*1 Ip thereto 

(r) tint the mortiiagor tvill so long is tli 
ninitgacee is not in possession of the mortgige 
iirn| erty piy ill put lie charges accruing <h' 
ni rcppett of the propeitv 

fd) and when the mortgaged properfi J** 
lease for a term of jears tint the rent pinhl 
under the lease the conditions con tamed thereu 
and the contracts hinding on the lessee hi' 
been paid performed and observed donn to tli 
commencement of the moitcagc* and that fli 
mortgagor will so long as tlie security exist* 
and the moitgagee js not in possession of tl 
mortgaged propel U pay the rent leseried '' 
the lease or if the lease be reneived the ic 
newed lease perform ihe conditions contaim?' 
therein and obseno the coiifracts binding oi 
the lessee and indeininfy the mortgagee agaiiis 
all claims Rtisfaincil In reason of the non pn 
ment of the said rent or tlie non perfortmnci 
nr non-ohspr\anro of the said conditions nm 
contracts , 

(r) nnd where the mortgage is a second o: 
subsequent incumbrance on the propcrti tin 
the mortgagor will paj tlie niterest from time if 
timonccniing due on path prior inrnmbrmcf 
ns nnd when il Ijccotnes <ine nnd will nf tlif 
proper time disdmrge the pi mcipal tnonei due 
on such prior ineiiinbiantc 

'Nothing in clause (r) or in rinnse (d) so fir 
os It relates to the payment of future rent 
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applies III llie case of a iistifrurluary morl* * ®®' 

riie lionefit of llie « oiitratts incnlionoil in 
this section-hall bo aniiexcil to. f.ml tiliall ro 
avith, the ini(*r(‘->t nf the inortRiRCo as sticli, and 
im\ Iieinfnneil b\ even jicrsMi in whom that 
interest Is fir the whole or any jnrt tinreof, 
from tune to tunc, vested 

1 In the absence, etc.—Wlien n trans¬ 
feree all the rireunistancfs hefure takin^' 

the transfer it nn\ tie mf«rn<l that lliere wns nn 
nil lersiaii'lm, between the pirties that tli" transfimr 
dill not r intnci m the terms of tins section I’ani’ii- 
ram i V /v’nn/niiim, 4 M I. I 117 

2 Remedy for breach. -The iii<irt^M.,eo 
niiv sue t!u inirtRtRor for a pers/iial decree nn 
breach of nn of tlie<e <aienants Sm-jci v 7r«i 017a. 
dnii n M 102 Din.; I v riaUtn ^^n^h, \ W 
(1807)100 

I Cl. (bb—lliis prevents .1 njirttjaciir from 
h'lrrendenn^ a mnri04eil lease to the cletnment of 
the tnort^acee ShitnDirv Wafuf. 21 V j'!8 /(/mm 
7?i» V ;/iifii«/lni 27 \ S')?. /»n/ri v ShroiVtirin, 

18 \ j'{, ami evena collnsnoeiectinent will not may 
the lianils of the inortcasee. see D/dii v SheotWnnii, 

IS \ 3')} 

4 Enable to defend, eg, by proTiding 
with funds, Damo lar \ I’amon, 0 II 4T5 

" Cl. (c) —;*nW»c r/nr^e*. C7, revenue, taxes, 
rales cesses rents The liability eixls witli the extinc¬ 
tion of the nuht < f ie<leini.tion PnJLrithntv Dfhwi- 
nadi lOlt '28 \ mortgsg(,fjy,^,nfj public cliarces or 

iniiirovinffpropertv is not entitled t .chaicp them to the 
mortirasee, r<ilcle V’ Sce/tisli etc <’o.3l(Jli D 214; 
but 111 the case of nn iisnfrnetniM in irtjiage in lieu of 
inlere-.t when the mortgagee ooaenants to pay them ^ 
nut nf the receipts Hnd to lake the balance in full dis- 
^ charge of his inteicst the mortgagor, if he is obliged 



236 Tiir TPAMsrLP cf Pi oPERn Aor [Act 

Rights and Itohthlies t f 1/oj tgaq^f 
67. In the absence of a contract to ll® 
15 ^it lo fore tontraM the mortgagee li'i'' 
coutror »ie It HIV time after the mortgage* 

irione^ has become p vable to him and before a 
deciee liaa been made foj the ledemption of tl e 
mortga^^ed propert\ or the mortgage mnne’’ 
haa been ptid or deposited as hereiinftei prf^ 
\ ide 1 a rigJit to obtain from the Ci in t an order 
that the mortgagor shall be absolnteU debarred 
of Ins right to retleem the propeita or an order 
that the pioportv I e sold 

A snit to obtain an ordei lint a moitgagor 
shall be alnoluteh debaired of Ins right t 
redeem the moitgaged propelt\ n called a siiH 
foi foieclosuie 

Nothing in this section «hall 1 e deemed— 

(a) to anti onre a «imi Ic mortgagee as Pitch 
to nihlitnte i suit for foiclosnrt oi a ustifnctn 
an 11 ortgagee as siith to instifnto a suit for 
foieclosiire or sale or a mortgagee bj conditional 
sale as such to institute a smt foi sale oi 

(b) to utthoii7e a moitgagor nlo ] olds tl p 
moilgagees riglils as his trustee ot lei's! re 
prescntatiic and iiliomaj buc for a sale of tl e 
propeity to institute a suit foi foieclosure or 

(e) to aiilhorire the mortgagee of a lailmi 

cai al or other iTorl in thcmainfemnce of ulmh 
tin public arc lUtcTcstcd to in&tiiute a e«it f^ir 
foreclo-iitrc or sale or 

(d) to anti onre n person iiitercptcd m jart 
oiilv of the mortgage monn In ir«titiilc n suit 
relating niih to a correspntiding 1 ‘rt of the 
mortgaged propertj iiiiJcss tl o mortgagees! aie 
uith the consent of tlio mortgagor pei creel ihcir 
intc rests under the m< rlgage 
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I 1 In the absence of a contract to » 07. 
the conlrapy.—iron!-, cnvpru the «li<> 5 e 
seclKii le ImtlinCiMi**! nil I jiK rt* 

\ 111 rt..n.^ee 111*1' o lit rati liiiii'eir out of 
ins run t I r •ri e I ni^-tiiiHl 1(11 iiiort„i..wI jiropprlt 
cj bvT'ilil nnsTtiiD likiiii, acutJ er ^eciiritv or 
iiiorl.r-i.e \ r 11 i lii'l rtWiii 1 12 M I.. J t>(i In 
llii> cate till UK rtca^ee ah-. ihilfK nhn iiiithedljit 
secunii 111 I ii«i ienin ii of leceiMiu tome 1 thcr | i(>- 
j ert\ ail 1 c in p\ ance of Midi | nij crti n is n n imde h 
mini 111 r<c dent to rclm[ndiiueiit It inn licid 
tiiai ahl 0U..I1 11 inecan e wa-. elTctted the inurt- 
, r.a-,ee cjuU 11 It fill back jj «» the on?inal scctinlv 
I ^^here 011 iinv iti u the ««uincl i-* that if the new 
trai.s 3 ctijii d Ht ]| )i << nil ofl III Its entirety or there 
I i» am di'jiute ibiul it the morl„a.,ee m ij fill back 
uii the I ri.,iinl traiisaiii >11 ituill be ^iieii effect to 
I see n ite 2 t >■ bJ C ntract \ct \ mprUn.,ee nay 
also, hr coiitmct jo i| i< lui ruhi of suit nfter the 
moiI.,age Jiiotiev ha* lei ine| 3 jal>Ie 

biniilarlv 1 iiiori,.a.. >r may on the hapi eiiin.; nf 
a contiDncncy n 1 frt a right < f suit before the date 
fixed fir iniicnt of the money bee llincint v 
kItsoU 1 20 \ 470 foi an e\ain| le 

( uucliict < f tl e iiiorii.ai.ee mai rie|n\e him rf 
Ills Tuhl of hint While r in rt..a..ee di I iiiit 
j ai [art of the ronbideratim Ins euit for | rf,-»esbton 
> was di-inis eil althougli heaskid Cor a decree subject 
to I ament of ibe balance ^o/»« a Surdip 1 P L R 

1 401 Tlie case would be dilftrent m a suit for sale 

After the morten&e money has 
become payable lliese nords show that 
faxalioa of a time for payment ties the hands of the 
i mortgagee In the afrsence of a contiacl to the cou 
trarv he cannit sue liefore such time lias j as«ed 
See \au ^cfimid r Mehr Imrata P W R ( 1010 ) 
j No \ j laintiEf whose riglit to sue Ins not 

accrued at tin date of the suit caunot pet n decree 
i becan->e his ruhl has accrued pending the suit ib 
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4 recinl in the latei of two jiinrt/’ige bonds tint the 
mortgagor slnll paj the ‘imonnt dne xmder the earlier 
oond at the tune of letlemption supersedes the stipiila 
tion made therein liTing the litre of patnient hr 
the moitgagoi of tlte mortgage monej ib 

a decree for redemption 
as been made —The existence of a decree for 
redemption bars a sait by the mortgagee to cn 
orce Ills fiecmitj On default of the mortgagor to pay 
n^0 <liiei ted tht mortgiger can proceed miifer 

3t n 8 (4) t j realise his dues He cannot sue 
his piesupjaosea that ihe deciee is pi-operlydrawn up 
under O 34 U 7 If it js not aod riirects the suit to be 
‘lisrussecl OH failure of the mottgagor to pay and the 
moitgagor docs not paj the suit *>taDds dismissed an 1 
there is no decree for redemption In such an eaent 
It IS o] en to the mortgagee to enfoice Ins remedies by 


4 Op the mopt^a^e money has been 
paid OP deposited. Sees 83 

5 Has the Pigrht, eto.-The lemedy pro¬ 
vided by this section is foreilosure m sale Jtii'i* 
not proa ide fir a remedy on iisufiui ttiar\ mortgages 
which IS inordinary casts one f, i , os,essitm S-il- 
poso that the terms of a morlgago me tliat on default 
in payment the mortgator mil | ut the mortgagee in 
possesMonandalsothallhclatUi ml) be entitled t> 
Jiare the jiropcrty sold It has been held that the 
mortgagee miy sue for sale if be is so minded 
Uamayija \ I •.nlataramn, 13 31 L J J 

0 Cl. ia). Stjnile mntgaQre mil sue forsalean I 
on the tersonal roireiiaiit hut „oi f„r f ,ecJ..Mire 
Whnethi <le. rco.iMncoMsly lutHhim ,N«so-«ion 

ma "‘‘rnoriVM^‘>VS'^^^^ "" 

^‘•lilt forsjle should mt be di-mi-s-ed becnii-. 
me mortgagee bns omitiwl to set out in Ins I Inint the 
I nmresis of j ariie* m jrf»*ession i f the mortgaged t ro- 
Itni, ^ Vwt/msifaMi, ; Ind Ca 4J 
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\ l-ffscjn lia^ inp inrtr1^it<*H OM'r tJje Kinie 

l'ntj>ertv inav kup fur mIp nn flip esrlicr iiion^'a^'ps 
witliom joinins 1"'% cKun t»ii tlio liter nuirt^iKes, 
/ V Hatt Har Chtrnn ’O (' fiO 
\\here tlic nrlier w rlpi^e i*. ll'■^Jf^!Ptll1^\ llie 
Kale uii<Ur tliphtter mi} lie snltieet tlierc- 

tf>, HnVt'i Krfuhnier \ Uiil/iUMmi, 18 M I*. ’ 'lO-l, 
Contra, 2l) A U. 21 A L. .1 "C' {or free of incnm- 
Itranecs, tlanqxitvcnmi \ *50M 40^). Imliutl 

if the earlier flietl Is a Minple miiiu;a';e. Ae»//»rrrir» ^ 
I’nitclih-i] 30 11 loO, IthojictiHiltiK \ lihtiirtiiit 2C 
A U 

Len Rale has taken place nmli r the prior of two 
inortKages m the «ame tiii>rti;ace»* Ia\rmr, a ftmt for 
sale on the seconil w l>arre<l Kif?iiiitmai'hitri<ir \ 
4nn»me/<ari'ir SOM 3”’ Oodha \ $<dal n J \ L J 
2j3. Contra. Sun.l.ir % Ithoh,, 20 A 322. F tl 
Tlie inortsaj;ee i? not precluilol fi<>m 6uin„ on hia 
earlier monga.;e PoralmJ a //nnhnr,‘18 C 

CO; but a Miit for sale subject I. Uk later nsufriii inarj 
mort^'a^e will not lie De><i<umi \ \'e»I iitarifini/y/jr, 

21 M 108 

Wherean uaufruetuara niori"a^ee selN the propei- 
tt on a rhini lodepentlent of his mortRa.'e the <-ale 
sliouhl he free of incumhronces, ami the usufnietuarj* 
mortRa^'e should be MtisfieJ out of the Mle pioeeeda 
under G 34 r 11, <7t>ciWa v Vortitn, 29 M 424 

7. lVIoptg:agree by conditional sale— 
Cannot sue for sale, but mast content hiniRelf uilh 
foreclosure 

8 Usufructuary mortpaBee cannot, as 
a rule, sue for either foreclosure or sole, ('fialfm v 
A'lm^nn, 12 M 109, (doubling Te«fcot«»am» a S'hra- 
in'ini/a, 11 M 88), Simttyya r ^agahnqim, 1" M 
174, LticJimMsnr a DooJhmoeliun, 21 C C77, Umda v 
Unirio.llA 367,and cisescitedthere lalatv 4n'n{, 
12 A IV N CC &'iJ<i*hij V Vyant atmc, 20 B 29C, 
but this IS subject fo h 68 (c), -Ifdid Inxohm t 
Uafiat, 2 C L J 493, unless there is a personal coa 
nant for |>aj-ment on the part of the mortgagor 
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\ recital in the Intel ot tiro inoit^nge honrts thnt tk 
mortgngor shall paj the amount due under the earlier 
bond at tlie tune of ledemiitioii super^iede? the stipiila 
tion made therein fltin^ the fin*e of pa\meut hv 
the moitgngor of the mort^nge monej tb 

3 Before a decree for redemption 
has been made —TJie existence of a decree for 
redemption bnrs n suit l>y the mortgagee to en 
foi-ce his Recimu On defiult of die mortgagor to i 
the debt as direeteil the mortgiger can i roceed iimler 
0 34 R 8 (4) l) lealiMi his due'-. Ife cannot s'f 
This pteaunxwcf* that fliedtciee is pioperl^'drnui up 
under 0 34 U 7 U it is not und duetts the suit to h® 
dismi«sed on failoie of the inortgagoj toiay awltls 
moitgagor does not pi} the suit stands ihsniis»e(I as ' 
there is no decree for iciiemplion In such an event 
It IS open to the mortgagee to enforce his remedies l>v 
RIlU 

4 Or the mortfiragre money has been 
paid or deposited. Sees 83 

5 Has the right, eto.—TJie remedj pro- 
sided by this section is fore<loMire nr sale ft d C' 
not pros ide for a leinedj « n UMifrut tnar\ mongiSf 
uliicli is in onlinarj ca^'Cs one hi | os-ve«-sion ''"1“ 
pose that the terms of a niortfcage aie tliat on default 
ID piMnent the niortsator mil juit the mortgagee m 
pOBses'ion iml also that the Isttii will be entitled lo 
iia\e the ]iroi>ert> sold It has \jeeii held that the 
mortgagee m«y ene for mIc, if he is so iiimded, 
liamayya \ VenJaltiramo 13 il L 1 J 

C Cl, (a), bmti 1e ni it l/figre t an f-uo f r iJile an 1 
on the jierwinnl roMiifliit Init not fur h reclosine 
Where till lUiree i iic nroiisly | ills lum in joS'i-sion 
the mortgagor inaj Mihseqtientlt ledeent him, f'/ "" 
Ilia 7 I'lrn, 10 M t*19, P C 

A suit forailo Bhoiihl not be disinissed 1 ecatisc 
the mortgagee has t mittcrl to set out in Ins 1 1'””^ 

I ntcrcRtw of [ arm b in |ioBheHsion of the nmrlgaged ] ii>- 
j Lrt\, biiiLii'niniit/iu t Vulfiutimini, 7 In'l Cn 40 



Uln-r* salt- hi- taV«-n \U «. ^ 

ni rt^ai,«'» la tlit' ii •» 

mU on ihe fcec'!nl i« 1 irn-l A nWjii<ini,j i ‘ t r 
inijnji^} irtir "Oil ?* '.<wf?ijT '•iltl, ^ ' 

2’3 Cont^a '•u'«/ir r PMUi \ Isj'p ^ 

Tfie 111 irfffa^ee is nn inclaltl fr m s,,^' ^ I 
earlier tnortga..e I‘ir$hil\ II 

CO; but a »uit for <»le subje 1 1 bi« 1 iter 
mrrt^a^e mil not lie D>r»i»im ' ' it'inl,, "*'*7 

J.M 10^ 


Wbertan usufmriuari mo i„a 
Is > u a <Uim in<le{ien<lent f Iik 
shoul 1 Ik free of inonmbrance' nv 
mort„’a«e shcrnld be »ati-»lieil mt 
under <) 34 r 11 \ i 


't”' "Mr;. 

ntiriCT., 

il the >i'ufruMv,r’^ 


7 IVIoptgaEree by conditional sau 
Cannot sue for sale bnl niu^t c ntent hiiuveif 
foreclosure 


8 Usufructuary mortgagee cannot, . 
a rule, sue for either foreclosure of "^b < liaihu » 

Kunj'm, 12 11 109 (donbtiD,' TcrtAilosaini \ S 
mifiija, 11 ir 88), ^tmayi/a v Danilin f nii, lo ^ 

174, tiielimesrur s Dpoklimtxhun 24 C (>77 f mda » 
UniMo.ll 1 367, nnd cascsciled th*f^ /alni\ 4yti,^ t 
12 VW N 66 i)«Mnr x ryanla’ryn -'() B 23? 
but this 18 subject to R CS (c) l»x'>l'rn « 

Ilafiol, 2 C L J 493 tmless there is a personal 
nant for i>aj-ment on the part of the mort^ 


( 
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67. and the pix)pert\ he allowed to be soM 

foi disehirpie of tlie mortage and tlie sulvmortgige, 
Bannlal V DiirqnPrannd JC L I 429 Zaki fi"san 
\ Deonath 10 C L J 470 ihmnd Ah v Bilai 5 
^ L ) 402 Sitomw v Kavftt. 0 O C 233 ; hot lie is 
not l)<iun<l to sue U»e original mortgagor lO C L J 
470 or to impleail liim as a defendant S(37ne«/iiiJrtr v 
[\amnhliai ISTfom L R 90 Bkonestcnr \ RamVii'ln, 
12 C L I 137 

A moit„agi>i IS bound 1>> a MiVm ntgage of winch 
he Ins notice and cannot defeat it bj redeeitiing the 
inou^a„e Mtik Jiaahtr~iizram m v Surij Nora 
I/an 12 0 r 260 \niitf/<iiia a Rajhammmal IS 
if I r 4C2 serue if he had no notice Sohadei t 
‘ihelhPapn 29 11 199 

10 Cl. (d.) — A moitgage hccuritt being entire 
one ol several mortgagees can not sue to enforce tlie 
moitgage as to bis lllte^e^l onh Siiiular]}, one of 
Kevei il hens of a moiigagtc cannot sue in respect of 
Ins sliare onh t’arsoltim r Vulii 9 A Oh An\ of 
tlie mortgagees tnav hue to «iifoico the eiitiie hecuritj 
mil leading the < I nn rigagei f- wh do not join as de- 
tcmlauts ' obiitd v Snn<lai 12 \ W N 246 and this 
will preclude ihe latter fi im sunii. i^iin Kaiihai v 
Jinla iC V W N 113 <tr where a niortgaisee sties 
for Ins fracliWial ahare impleading the < thei co-morl- 
ga.,t0s, the court shoiiM sell for the whole mortgage 
<leht and divide hciween the mort^a^ecs Mchamina 
V biihhariii/adri, llM L J 19b 

The reitioii does not prohibit i mortgagoe from 
giving nj a jKirlioii of the jn<|eit\ or n lortmn 
of his lieht IMiere then isone inoitgagnr onh 
no difllcnlij tan aiise in kiuIi a case Hut d 
there an Kvernl ro-inortgvora and the mortgagee 
n leaves the himre of one of ilieni the others 
Ilia) jiisll) object that Ihe bnnlen of the whole 
tlolit ahould not Im thrown on tlwu Hharcs alone <hi 
the other liaiul, llic liiinleii of llte whole dtht is < ii 
cviry part nfihe tiiortgagdl ^e<^rilv and h. SJjrovides 
hr «ojUrihn\iim nmimKKi the prr pertics iiiorlgiged 


1882] rnr T». 


In J H < ' 111 J t j , 

.T ill 1W<* 1 T t I 
tlie 111 irtkic r* ft 1 
f r til 'vli le t*-l , 
Contra < h m itrl a T I 
^_ee ii i'* I'l tune I c »» , 


ri^iit if Cl iilrii uti t f 11 , 
juirecl Til i (lie a»e ■ 
lo),kil 2 \ MH Or * 
nn 1 tin rein iiii ler it . 

mort„a„i liiil i|ei-v ml le» r», * 
mT\ Tri-c 111 (tm 111 f tlie m rtjp 
\ Inlri \uriMi > ( >s)(| o 

C I J 4C ui I 11.1 I I (1 -^1 , , 
Piiroln'.e f i ) t'"* < f **'« '»> 
tlie m itj.!-.!** 1 1 'lie f I ilio 1 *lat 
renniiiiii^ |r jcut I(i$I thir v 
i/ijfjMii it/» ' Mil in Iti lad Ca 


Where 1 lu itgigee leleisesaiiT (.artef 
Ra,ei proieii) he m iM u- i^unsi •» unn V 
lalue JM r t> lucii leleaso of niiOTci iran j, 
notice lime (I pioporti niic | ul of the 
LiisuJ? \fc' I ineiunan IIC L J hlH a,^ ’ 
Ihe wiier t the pr< j eru not releasp I Ilnk,^ , 
R iml d G( L J 40 «e»» if tlio I r I ert\ IK t 
IS syu„ht to he mile liahk iilj f r i j loj rii ^ 
Tinount of the debt I enl itiehell 11 Sroiii i* i 


11 Unless the mortEra^oes . .. mont, 
gage —See Mahadaji r Ganpat, lO 11 ST? A m jit. 
^.agor die 1 fhree sons ns heirs One of tlicin 

sol 1 111'iiitere't to the mort^vee Held llio Inllcr 
wUeu enforcing the niorl^T^e agiinst the niher tiv 
wa' entitled to „i\c oreilit oiiU for in thud f it 
debt M’ld'l /d i \anhi 12 C W N 71> /n« \ 
\i,vvidlni K’ L T 1'7 Wien n inortgTgor tc- 
quires the ohole of the m irtsfr^^e decree ho esn enfoiee 
It T^Tiii't the ei niortca^re to the extent of the debt 
due from them Ilarendra^ Dmdayal,iO 195 
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68. tho nunl^Vees in possession of the inort^a-el 
propeitj that 8 annas has lieen fixeil as the monthly 
inteie t in niWition to the rent o{ the hou«e , that ii? 
promi'e to pa\ the afoiesaiil sum to the niortgasecs 
iMtlun two jean> amt reiteeni the mortgaged proi erty 
tliat if ne fail to pay the moit„age money i\ithin tiio 
tens the mortgagees shall be at hhertj to recover 
the moitgn„e money in am manner they please 
Held to contain a personal coxenant 

In fact the Allahabad High Court imports such a 
coxenant in everx simple mortgage but enjoins upon 
moit^a^ees thi «hm olinceetUng agaiust the niort 
,a„ed propertx lir^t V eaf>eb v IimjU 14 V 513 
Um the intention of ilie parties may he that the mouei 
should he reilise«l out of ilie mort^a^ed piopertt only 
as in \/iro/jw r Sfno Petgtth ](> C 740 P C lo 
Miller'. U i'thnnuh 12 C JeO tliecoxeiiaiit traswoni 
ed nx loll ms If the n ori^a.»ois she nld fail to pai 
the mone\ secured iherebx accotdin„ tithe terms 
thereef the morua^ees shouhl immeiimtelv institute 
a suit and realise the ainuimt due bx sale i f the niorl 
ga.,ed prnpertx and ihat if the procceeds of aiich 
sale ah( tild ii< c > e s>ilh<<eiit lo iKjoidate the debt (hi 
mortgagees shoiil I re disc the lialanie from the j ersnn 
aii<l olhtr j rnperiy of the mortgagors tlehl that the 
niortga.,eo shoul I proceed agiiii't tho iiiort^ngeil j ro- 
perti first an 1 then against the pen>on ntid other 
pio| eitx i f the in rtgagor Siiit.U \ “>12 ivlere 

the xorenant nasuniilar So if the mortgage deed 
makes the j roj ertv i.alenble on ilefaiiJt iii payment 
mil j roTides that if •'the pn j erlj In sill f r 
arrears of C iiermneiit wvenoe ir for other reason 
tlie 111 iftga^ei miitht ill iAch cases recriii r ilia money 
a hanced Ik in ihev |H»rs m and r ther | roj irtj • f the 
mortgag r no snit he* t*n the i^ers mal < itenaut unices 
as-ile lakes plaieiiialei iho last incnti uud b!i| iiIH'Oii 
/'ouif/mr X '•M>i/ fO C 'illt Where n stcoiid 
m rigai.( i oniam d n r »»i nant t j iix il iili t > the morl 
gn^ie the I n>c<e<isi of certain sates (f firiiTooil j art 
** xxtiiili t) e in *r|^ w is in ire lit [ixxirtsibo 



IbS-’"’ lin 'Ii^N-ru <»ri(*rnm 


\cT 247 


<lebt ►ecuretl l\ t-ecoi <1 tlip ro«>rti,’it,4 it44aslioIl s 68 
tlntiii ] ersninl < \ pi iiit «Xi'lwl Sutohjte \ 7 rcrey}/! 

31 frJM 13 M 192 

In niorJ^i^e ilepU >llier llnii tln-t* crentin^ a 
Minile niorUT^e tr '»n niorl^.iRe, <■ 3 , in 

u>.ufructu'ir\ nn I conlilinil tile m<trt„ »;.i - ttiiri 
mar be i | er iial coxfiinui 10 j ij Inu Biidi n c*n\p- 
miit nnnot br iiiij lie I t* »u ibi case I him] K nn rt 
Gfljwlui ,1 X lr«nicf«Wrt li M >01 
2 Bill! L It 201 When. 1 inorlgu>r luileit ok 
1') cultixate tlic I (II1 tk|'nCi ternment rtveuiir mil 
to be re^p iiisibln for | lolii noiI hns ami tlit inori 
w ih eiititleil to tin ] r bt in lieu of iiitercRt, and 
the m rt^i„ ir ma einpotnre*! t* redeem «Iien iie 
1 leased u wns held Uni the «as usiifruc 

tln^^ n id did nut o ui uu a | ets uni covenant lie 
mirl„i„eoh rnneU n is to vne foi the (i liiet P 11 
(14)70) \o 1) ,b (^^7o \o .7 «1) (ibSO) No 1.7 
l^ee hoirerer 11 \ .^1^ nhu h hcl I tint such n covi 
nant n inn knttl > ■ m ii^Ve See also l/umioo 

V Ueet 0 W II S3 23 W ll 91 i>hndhar v 
Onngirdm o Htiii I If II'J 

A died < I usiifrucluarv mort^^.e eontaiDed a core 
Hunt t 5 ar tl e inori"3„e in no> 111 Lhitru Kalaradi 
(f the jeir 18S3 Ihisu-isfill wedb} (he tirm — 

If 1 fall to jar the inori^'i^e nni lut m the bH i 
Kaltv'tdi tliLii V II hinll ineive the btid m 
unount m Cl itni K iliv »li of nl itivei v ear J iinv paj 
It delnci the sai I lands to me haviu" cleare i < If the 
amount < f Govenimeut revenue and also „ue back 
tlie hoiul llie Pul! Bench hell that then, was a 
1 ei-v( iial covciniit tojav, Sirofcami v f of ilrt 17 M 
131 1 B Ilie Calcutta Hir,h Cdirt is inclined kO 
a conlrirv view In a sudbliama iiiort^ifte b< nd the 
kti] Illation havm^ pai I the inmiial m nev in tlie 
month of Cl ait l-J> webhall take tne d lumeiiiand 
the land In ct e wi fill 111 av the | nncipal nioaej 
oil du( J ite, the 5ri fW f i i h u 1 shall remain m f( rce 
was 1 eld not to amount to a personal covenant for 
I ijnient 11 chti cusiit \ DnUimochim 21 ( C77 

llii 
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When a mortgage deetl provided that the cost 
ant proceeding necessitated b} the def uilt of tenan 
in payment ot rent sJioatd he deducted fiom d 
revenues and there was no express piomise by tl 
mortgagor to these expenses personally tli 

mortgagee was not allowed to recover such expeast 
?rT"coy’ mortgagor, Ganesh v Keshntra^ 

lo tJ O-ia When a mortgage is usufructuary as t 
interestand the mortgagor promises to lepay the pni 
cipal on the erpimtion of the term of the mortgage i 
ns been held tint the mortgagee can sue foi sale ofti 
, t > I •»> on due date 14 M 232 17 M 

ni .^Wl28Fn 17 n 425 -ind eiHentl: 
lie can also sue for a person! remedy as the morf 
ga,^e IS a simple moilga^e as to payment of pnncipsl 
>0 If the piofits are to be applied paitlj touaidspnj 
tiient of the annual interest and the balance is toll 
Inniied mer to the niortga^or who is to repn> the 
pimciiilaj the end of a ^iven number of jears the 
moii„i„e IS a simple mort^a^e 21 15 267 A 
iiiorte,a^oi made liiniself lersonally liable for the debt 
It the rm it„a„ee lamet know of a punr morlAa„e 
winch lie lid Lef ire the expiration of Ins term lleU 
he ^cou^d 1 sue fortlie monej but n n for sale H 

'\lieioa deed jruxidwl f i panuent <l interest 
in certain dates an I on default emt owered the inort 
„agce to get into anil remain in j osscssioii as iisiT' 
fructuan mo.lga,,ec and to apjropiiale the rents 
m " r nmngagorunderlakHig 

siinj lo m >rt„vP / mqnmkriKhna v MaharataJi of 
\ttianajrim I 1 jj-j j. , 'lannrajan oj 

d(T<Ten<.7‘? -0' I’ C shows the 

*hc seiil, **” mort-aigorw idlcaus^ 

"Mil the n f I ' * ‘ Mlln-i to le inn Ic 

traiisntii Mn^*'**' ' Ihoc mlitinn di 1 IK t imki the 

n III rfgag, fc, , ,n |,„ „ai „j, r ,I 
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a corenmt to ri new the I’ H Ao “ 

20 

V mort^'i^c (lec<l prOAidwl for payment of interest 
monthlj nml of piincipil m BiX years ami m default 
of either to pay interest at an enlianccil rate lltld, 
to be a mart„'a.e nith a covenant to pay and not a 
usufructuary morlgafce 2 P 1 U 59G 

Where a mort^'a^ee by bis own default precludes 
liimvelf from fulfilling bis part of the contract for 
restoration of the juoferty on repatinent lie cannot 
tomjieli tlic mortgagor to repay, ChilJahv Muthtirnlal 
3 C L J 220 

2. Cl. (bh— The nr«m.^ful act or default must 
he that of tile iinrtgagor ami not of a stranger fg, 
ejectment by a stranger will not justify a suit under 
lius clause Jhabu v trdhnn f> A 298 (lopulatami 
s Iriinuc/iahi I’ll 304 r’o/i«l v .Srimal I) Horn L 
R 288 , nor of the mortgagee limiseU Chitfoii a 
^iirafal 3 (J L J 220 

If the ntortgagor under an unregisterei! iwittgage 
Bella the property by registered deeds without inform- 
tug the purchasers of the mortgage be by Ins wrung 
ful act deprives the mortgagee of bis security The 
mortgigec is entitled to sueuiidertiusclause altliough 
the personal remedy on the caj ress coaenant is liarred, 
Appasumi V Vtnppa 29 M 'C2 

Lf mortga^eil certain irojerly in faiour of 11 k 
• father M siibsequeiith punbascsl tbe projiertv suli- 
ject to jinor incuinbranceK A, avbo liad a money 
decree against U, got tins sale set asule .aiul obtained 
a declaration of bis right to execute bia decree against 
U s property subject to y nor incumbranceK Tlveii \ 
purchaseil the proj erty priaately and sued to 
retleein tlie prior mortgages lie obtained a decree 
in the court of first apj>eal , but pendin„ tins appeal 
from the decision dismissing \ k suit 11 and ihi other 
heirs of the mortgagee laccuieil an uKiifructuary 
mortgage iii taioiir of H M fileil a second appeal in 
\'s suit, nticl peadiu^ the appeal A obtained I'Os'-eKsion 
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68 


A\hen a mortgage <!eed provided that the cost ( 
anj proceeding necessitated by the default of tenant 
111 payment of rent should be deducted fioin d 
revenues and there was no express piomise by th 
mortgagor to jriy these expenses personalh tb 
mortgagee was not nllowetl to recover such expense: 
personalh from the mortgagor, Ganesh v Keshitrof 
15 B 625 When a mortgage is usufrnctuarj as ti 
interest and the mortgagor promises to lepay the prin 
C1I al on tlte expiration of the term of the mort^i5C ' 
Ins been held tliatthe mortgagee can sue for sale of th' 
1 ind on failure t > j ay on due date 14 M 212 17 
131 -N W I2J5 T C. 17 D 423 and evi-’entl 
he can also sue for a person! remedy as the tnort 
,^a^e IS a simple moit^^a^e as to payment of pnneipi' 
So if the profits are to be applied partly towards pay 
nient of the annual interest and the balance is to 1' 
Intidcd over to the moitgagor who is to repav th 
piiiinialat the eml of a given number of years tlu 
iiioit„a„e IS a simple moii^a„e 21 B 287 ^ 
mort„agoi made liimself | ersonally liable for the il?®* 
if the ni >itga,,ee < anie to know of a piior mortgir^ 
wliuli liedid before the expiration of his term lltl' 
he c iild site for the monev but not for sale, H 
4 U N ICS 


3Mierea deed provided f r lavment of mtcre«l 
on certain dates and on default eiiij nwereil tlie ni 'rt 
gagic to get tulo and remain jii j ossessioii as * U'lT* 
friiciuan mortgagee nn<l t< afjroiriale the rents 
luid profits towanls interest the mortgagorundertakint? 
t ) make ii]> any deficiency, u was Ijcl I to < reale n 
siinili mortga„< J tn/timkn^lnia v Maharajah pj 
Vt'ianairim 9 M I, 1 }> (< 

The case in JJ || L. li JO. 1* C sli.ws the 
«l fTinnie Iretwcen a MnijlenimtgaLe an 1 a m rigag' 

»> <<iulifioin|Ml, Ilitrc the loiiditi n was llial (o 

nihiu to pav as nei| iilatid tin inortimgorw ul 1 
the s, illoiiiei t of ih, iiioilgagid wllngt to le irtn !'* 
wnil the morn. 1,. Ilie cciKlUion di 1 I ot make the 
Irni,-| tinnam rtgag. bv.onlin nal sile Nor .Ns 
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1 covenant t<i n new the P H (If'fi'') So 

20 

V mort^a^c <lee<l proxidwl for paymenlof interest 
niontlil) and of piincijnl m •»* jenrs anil in ilefanlt 
of either to pay intere'^t at an enhanced rate Held, 
to be a iinrl^a e with a corenaul to pa^ and not a 
usufructuary mortgage 2 P I If 09G 

Where a niorl„a^ee l»y his own default precludes 
liim'elf from fidfdling )»is part of the contract for 
restoration of the j ropertj on repavinent he cannot 
compeli llie inort^'agor to repay Chil] tltv Mulhvrnlal 
3C LI 220 

2 CL fbi.—The wn n^fal act orrlefaiiJt racist 
he that of tlie m iHgagor and not of a htranger e g , 
ejectment hy a stnnger will n >t justifa a MUt under 
this clause Ihobu \ trdhart C A 298 (mpaJuiamt 
a Irimuehaln 1>M 304 'Vida Srimal (i Bnm L 
II 28H nor I f tlie mort„a„ee himself Cht//ufia V<i 
9 Oiuralal 3 ( L J 220 

' IE the moTisa^r unaler an untegisteretl naortgage 
eelU the properta by registered deeds aaithoul inform 
iDg the purchasers of the mortgage he by hts asrong 
ful act deprives tlie mortgagee of las security The 
mortgagee is entitled to sue under tins chnse although 
the pergonal remedy on the ea| ress coaeinnt is barred, 
AppoMimtv Vtrippa 29 M C2 

U ranrt„a„ed certain j rcij ertj m faaour c f il s 
.father M subsequentla lurchased the inijertv suV 
ject to jirior incumbrances A who had a money 
decree against U p, f this sale set aside ami obtained 
a declaration of his nghl to execute his decree against 
Us iTo\'erty subject to jnar incainahrances Then \ 
purchase)! the | roi>erly inaately an 1 siieil to 
reileem the jirior iuortga„e8 He obtained a decree 
in the court of first ap| eal , but pendin,. this appeal 
from the decision tUsmissin„ \ s suit M ami thi ther 
heirs of the mortgagee oTtcut«l an usufnictuary 
mortgage m fnour of B M filed a second apjeal in 
\ s s lit an 1 pi nd iu„ the appeal A obtained jkis e~sK n 
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111 i-Xeciitum he hnin" jiuicln«e(l flie piojierli 
It \ras liehl tbit fai ,is imauK tiio ‘ 
f>i ledemptmn B s mortsri^'.w dirf nil the\ coni 1 
\ ^'eltin^ poosesMon iml tint tlieie \t»s 
dcfiiilt oil tbeirpirt wtthm the ineiiiiii,'of s C^ ( 
iioi (lid tlie\ ful to beeure po-.-ession witliin i 
111* 111 11^ >f. I ^c^ but tint as flie nioitca^'or' "i 
imiii 111 ‘bluaiioii to thscbir^e the (Ittrec fui inn 
the [iiopeiti was liel<| Inbk lu tlie dtchrition 
bidu^lif b\ A and tint a*! tbt pi 'pertj was «ol I 
iltsi Ini^e of tint deciee. the cnoit^av’c-* Ind cleir 
c niiinitted dcfiuli uiihiu the nieaiuiii; of cl 
/wni/((»,i»H in \ 6M L T 221 


Ihe teims of a l>.>u<| • jf ,iip pi 

<d the III itcumr oi otliei persons m}* km I 
ilisjuteoi ni\ Intel'eioni e or obstnn tioii took jln 
111 Dlitaiuin^ IKissession of tbe mort^'i^cil iimj'eiti I 
the mnit^Vne the iiioiWw ‘■bould be eiititl.d t 
sue 111 tlie II 


;ue nioiiei Held tint tins men 
*>etiiiui4 the inoii^a^ee s j>osses»ioii fiuiii am nlistiii 
ti II I distuibime b\ oiiiei |ewiiis Inu dn) not u' 
tliiili tlir I isi of a III lua^i lieiiu' d(|•^n^ll of i • 
ses'i II (fill It bed niuf iKt-n btaiiiiii ind senm^l 

I 1 Ill tv »•« di|iiv«d if 1 jsMs,i()ij Ijv tl' 

as,i iiev ■ t flie cipiitt III re<h nil 1, „ //p/,/ ilii,iin 

II I iliii t 1 ilie wioiiRfiil Jttoidtfnidiof iliemorl-U’T 

Heme a suit lor mom V did lilt be lliihhit\ nmlf-ti' 
0 \ J 37 IJm was </Mtt»/iii«/i,,{ m SiiUilt ’ ^ 
>110 1,01 -Jl \ W N •;_> „|„,i .s,, i„„| 

nioiua^id osiifimtiiirilx to V vrl,„ -ot info 

M.i, and ihii. t. n ,j..i 

\ ll.ij, \ mill 1 bin f, I I.. V 

b..- lUi J(l 

II ] W i; 


ISI. f;*, 


disj 


It 7, l/ii'leo 1 

•• ..<0 jil jlij, jii iiiiu 

i<t d<(It(s-b dder p,mivt flu 111 ri.u r 
"s)vi,„ tlurvinibr di 1 > nt <iiliih a 
11 niirti.lv* to Mit fu iiionii, doi-il i» iim 
'•rU't. 11 \I tH . J 'V N’ ''d- 

iv>sl I ri,, II, f r irreiis of (I viriiineal 
'■ ' II « i mil« f V III , tt„ K pr 11 rfv if tic 
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'2oX 

1 >rt„n"rir entitles tlie m rt.»i«eo lo sue / r *« 08 

till nlien llurt is ii< lei^inM imilerfnkiiu witliit) 
liree \e'\r« '<nr.i'ii \ Vniji II H Al't W lipij 
i mertca^'i is fdr i term «f Mars, mort^n^eo ran ^ls^, 

•ue f It il'im i^es f jr li ■—of a {iroRtalile iiivi stment, L’l_ 

'I J*.") If .a niort/a^i - sells tin {mij ertx | rnatelj 
Hill tlieie is t ( ,m n m f >r | a\ mi m of tlie in net iritl, 
interest iti < isi nt ilisptssesMon. tlie iimrt.a^ie, ini 
III ill" <lisp<)«»e«se(l can ciaini till I riiici{ a1 null iiiliicsi 

J A U \ <)0 

If a mnrt^'i^'ir m«it,sa£;ca an estate whieli is u j 
le^“ill\ iransfi rn'ilc lor in'laiice, anocsiipancv luililnii^ 
and the m<irt,ns‘<*'wl'**”'*• •••‘'iitj in tin Itlicf 

that u was tinnsfeuaWe and Is preaentwl bt tic I'-td. 
lord from taking possession. In can soc for the nn 1105^ 
for tlie act Ilf the inorita;;or nimiunta |i n di fault 
wvlhva the ineanin}, of the snbseeunt (huicbIi \ 
b)U]har\, 10 A 47 

Ihe «\t rd ‘ ilefauli’ uiulit be a breichif an^ 
f the unjilidl eocenml' nieulionecl tn »■ C’ (a), 
d I'e/or \ei, of iltVj ole iincu'^T ‘iio 

jiior mnrt,; k‘ l’"'l ''P ***** pacing t)ie piuicii aj 

ntonej when due Stnjjec \ 1 Ittm, 13 il 

103,01 not di'clomns the existenee of a piioi iiuirt. 

*,aRe D)ulanath \ Uiiromoh n “ Ind kn ^'1 (C.il ^ 

S' where a inort^a^ee w s t> Kate p i sessn a foj. 
a period, nt the expiinion of nhidi the principal 
gum was to 1)0 rej ud and hi is deprned of his seci\ 
rit> bv rei'oti if » | iioi moil„a^ of which he lia,i 
lit) notice he can Mie for the iiioiiev witluml w ulinrr 
for the exi'iialion of the fixed perioil, fialha \ /‘ak. 

hnltee, 2 ~> \V U ol So, if a p.tor usufnictuarj moit- 
"a"ee h dejnned of his sccarity on account of thg 
mortsa"or puttiUK a secnid inortirt^ee in posspssioi,^ 
he can »ue for tlie nionec ind not foi iios-es-ioii 
I.iiignnffi \ ^iiinuriin 17 M 40S ''o if ihg 

inort"a„'or in i (isees'ion fails In paa Goveiiiinciit rev^ 
line 01 the tent due cm his land lo ci nser[uenee ijf 
which the lanil is sold, he maj he sued for the money 
So if he allows the land to he sold m execution of a 
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decree against a third person without taking propel" 
stqw trr bale the Bile set aside, 15 M 301, so if he 
toneeals tiie existe-ice of a decree for sale of the pro¬ 
perty anil It \s auk), ^ihmadufla/i v Sofar, 27 A 4S8 
Tlie Slut in such cases !■> for nioiiev and not for 
sale of tlie property, /trnnae/Kifam i Ayyai-nyyam, A 
M 476 F D (In this cisc there ii.'is no persond 
coiemot to pay) When a mortgagor has no title 
to a portion of the property, the niortgigee may sue 
foi sile of the other jiortions without naidog for the fur¬ 
ther expiry of the fixed term, Venkat}aT \ Vahahti 
Eshiear, 26 B 241 Oi for recoien of the money, 
4 0 C 320 See. however, i" if 468 at p 4*2 
llie suit must be brought widuo six years uf the date 
when the cause of lutioD .iroso, Unichnnd v Ahmed, 
21 M 242 

3 cl. (o). Pallupe tp deliver OP secure 
possession to the mortgatree.— Cases under 
this Mib-secciOQ frequently arise in tlie case of usufnio* 
luary inoitgnges Either the mortgagor has faileil H> 
dehvn possession, or afierdeiiven cf possession. tli« 
mtiit„sgee lias l^n ilnpossessed , a suit lies m siicli 
a case 1 A A Tl.A/irpat r Kam vimii.SOA JG2 
So if lio assists m the mortgagee hem.., kept out of pcs* 
session, Lingareddt v Siintdxtu, 17 M , j. 471 In the 
N-W 1’ It IS not unu-usl for the usufructuary mort¬ 
gagee to grant a lea'^ of the iiioitgs^ed premises to 
tiie nuirigigor either by n de d of even ihte or .a dir 
01 tno after the inorlgage If iho Jense contains ii 
covemnt for ic-cnlrj fm aireirn of rent, refusal of 
the Itssec niortgigor to nllon re-entry is not disturli- 
nnre of the morigigeet, jxissesHion, nor is the po—.e^- 
sion of the niorlgngiir umler the leise, 2J A ."41 
at p Hut if the leas® «{|h j^-neii for a term, 

ami llip mortgagor n fuses to give up prwsessi m «t 
the iii'l of the term, ho mny be sued fortlicmorig-ige 
money,//irrduf V (t/i<ifil«, Ifl A .US 

Another ease of frequent occurrence is tliat the 
mortg-ng-ee is to be | nt in pcr.sessinii onlyoii iJcfauItin 
the |s>rformince of a (oii liiian of the Amil.e y .rcgidar 
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piA nient of im> rosi If oncletiull. thp «n()rt.,'ii,eo innot * 63 
jmt iQ |K>«..exsirm of ttie Hn<l. he cm wu* f ir the inort- 
tn Jijcy. ^-ironiMjjfi \ Chinnama}, I'l M G” 

hujijKixt,.i mori.,a"eecniitl«l hi poxset,sioii after the 
execution of the baud is not |iiit in piK^easion of the 
jiiortga^cil propent It ha-> btcii/ie/J that if thcinoru 
ga„'e wax for a ceitain term during winch the mort¬ 
gagee irax to repaj binixelf the full amuniit of the 
mortgage <lebl and interest, he cann n sue under 
section C'', but nn\ sue for damages for noiHleliverj 
of po'sesxion, I’ljcalinjI \ / ahicioppo, 21 M Ih© 

Oudh Court alhmx him t ‘ sue for possession, but m 
that case lie cmnot ask for an account as to wbal u 
due to him That qucstioo will arise at the time of 
redemption and is premature at ibis stage, 20 0 
H’l 4 0 C ITl He can claim interest for tli© 
period of dupoa-essioii, Itamdin ^ fiam Proxnd ll 
0 C dJS PhiileltanJ \ &in<ltlan<U, 10 O C 20 
If the mortgagor is found to have no title to tli© 
property vrhi h u awanled Uj the Court to the 
resi owner, the moitgagor is personaffj fiabfo for 
the mortgage money, nml noitlie real owner,tlmugli 
the mortgage deltt icas coa(nicte<l for and wasapplied 
III paying off ail encumbr.mce on the propertj, which 
has passed to the real owner, 4 () C 32<i If he claims 
luteresl as to whiclitlie mortgagevvas to be usufruciu- 
nij, his claim will not prevail against the laud which 
}i3<l passed free from the < barge for mien at in t pitf. 
chaser at a sale m execution of a decree, C A N 47 
'1 he mortgagee can recover tents and profits during the 
period of disixjssession, hut on!} for 3 j cars before sun, 

2 Bom L H 201 In other cases, he can sue under 
8 C8, 4 A 213, {even thongb the proper}} is not 
h}potbecste<l\ 4 A 201, S B, L R 201, Cut/u/iJ 

V Udatja, 2 Si II C 315, (casco! a kanom), Oodit 

V Vartendell, 4 M 1 A 444 (case of a mortgage by 
conditional ©ale) If a mortgsgee accepts ix^ssesMon 
of a portion of the i>roj<ertv, and afienvaitls obtains 
possession of the remainder, he cannot sue for the 
mortgage monej, Z/ichtnan v. ZlaWeo, 3 A W, 91 
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But if tho iiiort„a^ee t,ne onh f i interest hn suit f r 

tne prinu) il siun IS liirre<I IJ \ 20j T!ie ehini 
of Tin rt^a^ie under any of t!ie ciiciinistnnces in tl i-t 
chuse la m letu niWe chim IGA dH 

^Mierc a m Hf, i#.ee does ii .t ule j. .asesaion f >r n 
Inns; time siv Hcirh 1 ■» x< (J,? ) lesiimptinn u 

*int 11 misidet itioii «ns ji,d 1, .. nnd he mu t 

rebut tills llih rt \ Ramchuii ier s \ I J %S 
Wheie 1 mort;r»sei. did ti t bium ixis esaioii of 
tl<rfifiii <f the projem f i i teitain perm I frff 
feu^s|lut oiiie((.mt<f his nc ju t < nee ciitiflel 
» chirnnmicsl sctodiut. t> the ti i ms of the Imn i 
'^ o 'M o-'-' '•'•I n ihii'i }« V ( h Ik in 
1 A o2i AhhOuxy Uimii niis91 .'7 \ '*13 
'Mini tin >ei. I emp men tilt 111 iri^uee I > reciter 
I !•. delita fn m tht morto^o-so I the pnpertt in lie 
event of his II jt c htsininj; jossessi n l,e nnt recover 
b\ Mleiftheiiofertv \ i,p,{ s /.’inMnrrtii, 30 \ 

'' hen a m ii^uec Ins l>eiii j iit in i ossessmn in I 
tliMi k|ii\Kl fit tl e r ^ht fsuit nil ler s CsdeicmN 
nwlieiliei iht j i is n vrl o dej nvtd Inm of it vusii 
iKspssei fhemruvoi is,me,u Im m. i clmm 
li'C iriiirfv U ilie |erv(u is s mere licsj i scr 
rt*.n^ ; 


on^htif Mill vsiint tlie mi rt*.n^ r anses'imhi 
»• ts'i lie IK t coining williiii i| e e-itei^ r\ f mn oi! er 
pe^m in e Gs(c) A••Teflull^ ftiinchmtrr JO \ 
ipi./allourinj r,M !>! llieoiik murseojon to 
the niorlKicee is |« ei.e ll« «res, Ssser imh s, hi .an 
Imn;, hmeas. under b ( l(ilors „( d p iniisfir 

ofliniKTh Alt *«wl»«h cist 1.0 H entitled IJ sue ihi 
nil rtcuo-ir 

, I"’' 1 til, iiinrl-ui'ii 1,1 

rii;.. tl,era., , t.t(;, ..'J,' irjl 

. ...iT 'I iJ Hr .,n 

Mis I sue I ir possoMion 7\ n -- < .> r i> in 

.'^i 

net miri.,i„>r8 
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n^ht i)f rp<lcin| ti ii itliclws < 1 II * 

reme<!\ iiroTi<lc<l li\ tl«% Ptcti n h hi ilti'rint 
Teme<K uinl'loo*^n m<M* iriCruw'Uitt^ 

1 .■^se^slou _> () 0 J1 

Uefire iho Act it win hftl that if i iii ^ 

Tils ou'teil h\ n lliiicl {er.>n <lniiiiiii^ tlie injiriv 
the ratirt^^ee cniilcl mic uivlcr p tf^ c) '■le b \ 

2aS 9 U -’i4, lie I R ‘.I niiij'idJu \ Ihl- 

Irnhn fi It 'Oo If he tiis <Ii-| . I f » 

I rtwn <]! tilt projicrlt he ^ ill ut 1 i -m t i 
I niiKjrtKiinte Tiiimuit U R “ Ihe (hiki i^ 

'M<ie eiioH^li t coter e\en iiwtaute f a fniluie ti’ 
’•ccure the inort^,i;»oe m nDtli^turlict! pa«*e'5ifn ilimn^ 
ilie term of the m <<l Mibeijimit <!i«[is^e*c 

hion Pir^an\ M dialam OC I * I4j The in irt^a 
r 1 % not preclu'lcd from ^ttinj; niich ruht'^ lie In^ 
a Shn nai 0 Doiii L R 

J Loss OP dostpuotlon ot security by 
any other cause, en. fire \<i>ikuciiliiearn 
\ Krfh,ri, 2 il IbT 7 U 11 <’ \ ( ll(j l2 

W 'i\} or AAimoii Shcrtjholrtin \ D;n5ir 2'^ 

W R 220 or the lain! hein^ wa hc»l aw at 2’ f 
”40, ni ilispos e^sion h\ a prior mortcai.ee of nhioli 
the Bubaequent inortgORce wna not informer! 2* W 
n fil I iinitatKin begins to nm after the hf-t of A 
reasonable time, eai mi tnoniha from the ciennml to 
furnish anntlier h'-ciintt R/ioircu i \ Jan / B ilindtir, 7 

A L.J W 

Sale under the L.an<i Xcquisition Art not tle“" 
trucUon of the scc\im\ Arumu^u \ ^irogmun 
M 321 2o C IK) allows 12 jears limitation fir the 
rnonei 

So if n person mort„a..es nliat he Ins no n_ht to. 
nnl the tiiort„acce is (lepn\e<l of hi-* securiti I e |B 
entitled to sue for tin pnnci(al ♦•um and interest 
Two out of several co—hirers inortir»-.e>l as their owri 
a portion of the family | roperta The m rt^-a^r na’» 
l>j conditional sale The mort_a„ee olitained .a decree 
and then sued the co-shaiers for i>osses«ioii, avlnch h( 
withdrew with liberty tohnnj;a fresh siui He MieJ 
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the m rtqa^urs and tlieir co^harers for jicsse-aiou on 
the un lerstaudiujj ihit the action woiil 1 b« undefen le<l 
The < vdiarers however defeadett the smt which was 
ditmis etl Hell that the mortifa^ee could obtain a 
decree for the princii il sum and interest by wav of 
danjasjes 9 L ’34 

''ale r f reclo^>nre of the mortcattetl premi e 
unleraprDT mort"a"e to the same aiorttni^ee di— 
eulitle- the latter from suin^ personallv on a later ni irt 
ga^e II B H2 This lule is similar to the one 
diHUsscd under s "s Transfer of Pro|ert\ \et that 
when a ni irtgagee once sells the m irt.. i«,ed proj erty 
imler am decree he cannot ha\erec>urse to that 
1 r I erta a^ain 

\u equate subject t > two in >rt-.a«is " as sol I h\ ll o 
C lie tor f >r arrears f revenue The iirplus of the 
sale,' eeds was pai I oaer f* the puisne raortgaeep 
m full discharge of litsilebt an I tlie l>al ince to tlie prnr 
ra irt,a,ee in partial discharge flits lue This was 
ID c niraaentt u >f i* I*"* f fh N \\ P I an i 
neretjiie \ct wl ich mikes the sor; lus parable t> tl^ 
defaulter f/efl that the pnir m n^a^ee coul I n* 
sue (he «ub equeoi m n«i«ee f r the sum tvrongfull' 
rccened ba him Amij/Ibiria Piriolim 1*1 \ 

> Jill 

A juiiii le raortsagee who has (unhasetl the I n'- 
pcrt» ill execution of 1 rent Itcree can proceed acim’l 
other pn j “rties of the ni mga^r 4 (. W \ 73> dir 
teiitinj fn m 4 C ^ 20vS 

69. V power conferred h\ the mortgage 
1 jacrofrr'enScn dccil Oil the mortgagee, or on 
nny on his fiehalf l*> 

noil or concur in selling m default of pavment 
of the inortg igt*-monea the mortgaged properta 
or onv i>.arl thereof without the lutcncntion of 
the r inrt is a did in the following cases au'l 
III no others ' (namely) — 

(rt) whore the mortgage is nn Lnglish mnrt 
gfigo nil I neithor the mortgigor nor the 
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moitgagecjs n Hindu Muhimmachn or Pnd ■ 
dhist on member of aiij other ncc sect tribe 
orchss, from tune to time specified in tins behalf 
hy the Local Goicnimcnt with the preiious 
sanction of the Go\ ernor General in Council 
in the local ofTicial Gazette 

(6) where the mortgagee is the Sccretnrj of 
State for India in Council 

(c) where the mortgaged property or any 
part thereof la aituate witUin the town of 
Calcutta Madras Bombay Karachi Rangoon 
Moulmein Basseiii or \kaab 

But no such power shall be exercised unless 
and until— 

(1) notice in writing requiring pajinentof 
the principal moiie\ las been served on tlie 
mortgagor or on one of several mortgagors and 
default has been made in payment of the princi 
pal monev or of part thereof for three months 
after such service or 

(2) some interest under the moitgage 
amounting at least to five hundred rupees is in 
arrear and unpaid for three months after be 
coming due 

M hen a sale has been made in professed 
exercise of such a power the title of the pur 
chaser shall not be impeachable on the ground 
that no case had arisen to authorize tho sale 
or that duo notice wis not given or that the 
power was otherwise improiierly or irregularly 
exercised but any person damnified by an 
unauthorized or improper or irregular exercise 
of the power shall have bis remedy in damages 
against the person exercising tho power 

The money which is receired hy the mort 
gagee arising from the sale after discharge of 
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69 


prior incutnbmncM (il inj) Mnliich tlic sale 
IS not made subject onftei pivmeiit into Court 
under section 57 of i sum to meet any prior 
incumbi'inee slnll in tbe ab eiice of i contnct 
to the coiitran be lield bv liim in trust (o be 
applied by him first in payment of all costs 
chaiges and expenses projrciK ineuned bv him 
as incident to the sale or an3 attempted eale 
and secondlv m disrhaige of the moitgage 
mntuv and costs and ither ni inej (if anO tl"® 
iindoi the mortgage and tlu residue ol tlie 
money so reo ived shall be panl to the person 
entitled lo the mortgagcil piopert\ or anthonzeil 
to guc receipts for the proccedsof the sale tliereof 
Notliing m the foi mer p u t of this section 
applies to poners confeired liefore tins \ct 
comes into force 


llie powers and piovisions cnitiined in 
secfi ins 0 to 10 (both iiirlusno) of the luisttes 
ami M rtga^ecs Pn\<rs \ce 1S66 s|i ill he 
dot mod to applj to Pn^lish m utgigos uliiieicr 
in Unrisli India the mutgi,, l|)iopeit\ iiia> 
bo hituatc nhen niillicr the moitgigir nor 
tlic mort„igce IS a Ilndu Mnhaininadin m 
Diiddliist or a iiiemlicr of an^ other rnci see t 
triho orclass from lime to time spccifio 1 m 
this hrlialf by tlio local Ooicrnnioiit with 
tho prcMoiis sanction of the (.oit rnor Oeiieral 
in Oiimcil 111 the local oflicial naretfe 


Ain ii„ I fliii I iH ^t( 
If' tri It I IS n III rt„a, 
I 1 1 nllmin > m Ifi ( ( > 


I n;,lis! 

C II lit! 


Ill riKiSi 

I nl " 


tl 


Notice —-The (•rri k| m j 

tilt V11 i» tif s fi 11 \ 

" • 1 “ "ir »r B-i) < nn t 1 
■ rst n ( f jl n-c n, i H , fr in 


/ I 11 M 
I xor< !••<' 1 1 h f I 
tl I* Bon in nf tl i 
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imiue. I E5om L R ,*rJ A iirtice l<»ilicniortsnt;«>r l>o- 
firclii n->'U'iis lii-N intern-t sulTicicnt niul EiiikU tiu 
S'-i^Ticp wlin itnn t in-i t <>ii •» iiitui* I" 

Mitnelicrji \ Noor Mithnmftlbhoy 17 15 'll 

5 Sale—Nei i noiitkr iil'iccitmnpilitti l\ nn iIk 

cxpiraii m of the term of the notice The j nii>ort% 
nii\ hi Willi •»{t>‘r\\'\y'K Mnle^-i. tlw. fnoTt„\^ot 
\ mere enqttin uhelheitln inoilKir.tt "oiiM reciitea 
cirtam -nm h ti >t an ofTrr to rcthem 17 B 71l, and 
the cmirt trill i ot crant an injunctic’ii to atop 
the eale tb When after notice, the inurf<4a,*ee toii- 
►ent- not to ixerei'C hix )>o\icr of mU* for a lertain 
piriiKl the iirnmi-t i- «iihotit conaidention ami not 
ijiudin^ lriinhal\ fth»/ir 2> B Oj’ Tender 
of a Buialler Biitii than nhai i» due uill not staj the 
liand f theni'irt^a^ie 1 Bom I R 27' ht.eUialil 
fhi* a Dayal, I B 'CO 1* ( . where n «ah wa« set 
R'lide 

When a nioit„»„ee eclK nmler Iiih prmei of Bale 
the niorttaui r cann <t 5>e eaid to lx* m t>osBCSSi()n with 
the rnn«ent of tlie rc^l owner ( habiljo^ a lioip;i, Jh 
B I’uichaseln iheinorisaseewiththeinort„'a,;or'& 
(on«eiit n'laea liim an iimiii|>eaclialjle title, 2’urrnQnan~ 
fhij \ Jamnii Hi B 40 

Till 'ale mii't he |'ul>!i'he*f thou,;h ii need not he 
aihertised, CVj a hBom LK 

4 Surplus. If ihi mort,^,tee eannot aiter- 
taiii till iierwin to «hom the eurpiub is parable he 
must eel it n| art e > that it mar lie lieneficial to tlie 
pir'oii' eiuith 1 I ill aiidl i is liable to par interest nt 
t) {ier cent per anntim from the »*ate of the sale, -ifctfit/ 
V \oor Vahoined 10 B 14l The effect of 
a sale is to fiee it from incninbrantes and to conslitiitt 
the inort,^a_'ei trustee of the stirjilus for sulisoquent 
incumbrances nn<l iillimatelr for the uu>rtca_ u lilimi i 
\ C’hmmhd. ll C W ^ is4 

70 If, after the dile of a m<>it,.aoe, ai^ 
Kiesm III IS inado to the mor 


gageil properta, the mortga 
m till, aiiseni-e of a tont 
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to the contrary, shall, for the purposes of the 
security, be entitled to such accession 

lllusUations 

(a) A mortgages to B a certain field border¬ 
ing on a river The field is increased by 
alluvion For the purposes of his security, B 
18 entitled to the increase 

(h) A mortgages a ceitain plot of building 
land to B, and afterwards elects a house on the 
plot For the purposes rf his security, B'3 
entitled to the house as well as the plot 

See 6 63 Retnfual of an incumbrance enures 
to the benefit of the mortgagee Shynma v Annnd/i, 
3C W N 333 eo does the purchase of a mokorran 
interest to which the properla was suliject ^ar;i 
A’nramv .Vourfahil 33 C 1212 A land is mort¬ 
gaged to A who suli-mortgages it to B A then pur- 
chates tlie right of re<lempiion A becomes the 
mortgagor and 0 the mortga.,ee of ihe entire interest 
in the properti v Ut7« Sin/jh 2” A 46 

Boildings erected on the laud mi ri,..age<l became part 
of the original aecunta illiist <bi, Krishna v 
29 C 803 McLeod y A'i«*«n.G Dom L II 990 Com¬ 
pensation paid under tbe I.and Acquisition \ct fir 
loss of trade profits—the Imsioes.! being mUrtgagpiI"- 
is part of tbc accurils,/Ve s Pile 5 Ch P 30 f>r 
gfxxlwill of ft businc-s IS an integral part of it 
Chissum s Deices, 5 ICuvs 29 Where the Iml 
niortgagod IS sold for default in pi\nient of arrears 
of resenuc and the purchaser Kells the Jaiiil to the mort¬ 
gagor, the morl...a..e is not cxiini iiished. ‘^inoipathy 
r Intoory 20 M 387 


71 When Iho mortgaged properti is ft 

o( „ 'P'- I'”' " 

c-cejlcjie ‘ho mortgagor obtains ft re- 

npival of the loaso, tlm mort¬ 
gagee, in the nbsciicoof aconlract totliocontnin, 
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filial) for the purposes of tlie security bo 7*72 
«ntitle(l to tlie new lease 

Sees C4 Tlie renewal nee<l not 1 e in pursinnce 
<if a co\enant m the oil lease 1 trlinii \ T'ttii 

I B 11 O 22 l/flliometl \ KnrnmituUi 4 N \\ 11 
If a new lease is ohta>ne«l la lle m rtga^or eitlior 
on a forfeiture * f the original lca«e or 1 a any other 
means the mnrt(;a^ee is entitled to tie benefit of it 
3hnmdaa-\ Halul 24 A p 510 rcljio^jon Moodj \ 

VaOeics 7\e8 183 IIug}e»\ Hoicird 2iBeav 37 j 
Trumper a Tmmper 1 R 8 Ch 870 *k) aalerea 

zannnfhr mortsa^es I »s zamin Ian am! on its loss 
becomes tie ei proprietara tenant of liisrehnls 

II e moit„n;,e attaches to the 1 o| Im;; Shomdos a 
flitiif 24 A 518 Purchase of tie react n In the 
mortgagor makes the whole estate lial le for the lebt 
In re Lod Rattflagh» M 26 Cl D p '09 ’’he 
secti n api lies t) the morfgate of a jote 0 C \ 

272 


72 ^Mien dmmg ibo continuance of the 
.. . mortgage the mortgagee takes 

RaVelmpotse^on possession of the mortgaged 
propertj he may spend such 
money as is necessara — 

(rt) for the due management of the pioporty 
and the collection of the rents and profits there 
of 


( 6 ) for Its preseraalion from destruction for 
feiture or silo 

(c) for supporting the mortgagors title to 
the propert} 

(d) for making his own title thereto good 
against the mortgagoi and 

fc) avhen the mortgage I projcrta is a renew 
able lease hold for the renewal of the lease 

and inaj, in the absence of a contract to the 
contrarj add such money to the principal money 
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Tt the r'lte nf intereat pijihlo on the prmcipi! 
Till wheic no such j ate n llxel nt the iite 
of nine pel (oiit pei inmuu 

Wlieic tljo piopeitv n Us mtuie n 
s 11 ible the mortgagee mat also m the absenci 
o£ a conn u t to the contun insure and kee[ 
insuie 1 agiinst loss or damage ba fire the wlinli 
oi an} pait of such piopeit} and the premiuuii 
pud foi am such tnsuiance shall be a charge 
on the mouga^ed piojwitj inaklition to the 
ruicipil mo Jie\ with the sanio puont} tikI 
\Mtli iiUi rcstar the same rat> But tlie amount 
of ouch insnianco sli ill not exceed tlie amoniil 
spetified in this tiehalf in tlie mortgage Heed 
OI (if no siuU imount is therein specified) ttvn 
thirls of the imoniu that uoiild be required 
in cise oi total destuntion to reinstate tlie 
piopcitt insured 

'Nothing in this section shall bo deemed to 
authonro the moitgige tr msim nlicii an 
insiuaiKo of tin piojurt} it ki pt tip lia oi ou 
behalf of tin, moitgigoi ft the imontti in irliich 
the mirtgigoc is Inrebc uuhorj/cd to insnif 
1 May apcnd.“Ie ia«liMuti um with lu’" 
t «i en I 

- Duping til© continuance.— C ti-‘fnie.l 
litei illv liii- cailiil s Hsiili.i tuir} ninrt^i^i^ hit 
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4 Due Managroment. — F <j lie iin\ ® ^ 2 . 

clnr^e for the Rilnn of tn igent cmploved for the 
pur[ o«e of due nnin^emenl Imt lie oinii it cliir^e for 
his own Hliour llrera'c I adiman S D \ \ \\ I* 

(1''jS) 417 In Aadir 1/oidtn \ AVpenn JO C 1 the 
fon nf the mnrt.nsjee wis during liH (other 
lifetime the inam^ir o( the propirtt lie h\cd ot 
0 ilistance During his fathers lifetime Ins silor\ 
wos not all iwed Iml the exj enses of his liMiig nport 
n ere'illot\ e 1 \ftei his fithei h ileath he hccnme 
the mortgo^ee ond then even ihol wos disallouel 
Usually ten per cent is all weil for collection ex| eii 
«es unless there is e\i<leiHeof more or less cxiieuse 
Griah \ S'io»ft -a U )>1 I’ O Rijhitnil'i v 

Inchmi li tq>a loJ If a ni irtga^te resides <n 
the premises fir the Wnofii of himself an I ins ci- 
mortgagees lieisnil allmeil i *>alar} 01 alliwaiice 
f ir his inamtenann. 3 C \V \ C3o ^\helhe^ the 
c st nf lituation in rec )\erm, arrears can be all iwed 
eee^iiinhv Aediurui liU C3> Pokrce\ PItee 
21 M 32 

6. Preservation oftheproperty from 
Destruction —Sub ection <fi) of s 72 and ru)>> 
section (1) of 8 7C mn t l>e kept distinct The latter 
pros nles f ir compiilsora an 1 ilie firmer fur oitioiial 
repairs In each case the mort.a^ee is entitled to 
receive the costs t f repaiis i r »M Ic I they are u n 
able and pr< j cr 

hii 7 !•> a kind of rejiairs hut the moi tgagee 
IS n tallortcd ti cnenmher the estate with the cost 
of csers rchuildiii„ The Ian on this lomt was laid 
down bv ( ow/i C J in l/nne/tere'a s k'umriiii kau 
'■> r. II C A 0 100 as follows (at 1 114) — It 
IS expressly statel m the deed tl at lie b nmer 
IS t) be liable fir ddapliticn mid hcaseiiK cala 
inities, and looking to what iquiis sv ul 1 nqiire 
the mortgagor si oul I i> t 1« all we I 10 recoser y 
the pro) erls on jajment onls «I the l rintipal 
ad\ance<l since it woul 1 lie clearlr inequitahle to 
Kas that a mortgagee, who has relrailt ami rej aired 
45 n 
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the piemises mnstliaveno allo^^ance made to 1 ini 
The rule laid down in Fishei on Moitgawes p 887, 
2ud edition is the result of all the aiithoiities on the 
subject and it folly suppoits the claim of the niort* 
„asee to a proper allowance The passage to whicl I 
lefei is — The mortgagee in possession will be sHoa 
ed for propei anti necessity repairs to the estate, oil'll 
ifbuildiDgs become ruinous so as to be iinfitfor use he 
may pulltliera tionn andrebuiltl And the lebuildmg 
or lepainug may bedone in an improved maiinei, and 
more siibstantnllj tlian before, 60 that the work be 
done providentlj and that no new or erpensire 
buildiiigs are elected for pin poses different from those 
for winch the formei buildings aie used ' In this 
case, poitions of tlie moifgaged piemise« were acei 
deiitallj burned and |>oilioos of them fell clown 'ind 
the inoitga^ee rebuilt them at a cost exceeding 
double the amount foi winch the jiremises Iiad been 
mortgaged 1 heConit allowed the wholeoflhe costs 
so incurred So in Dutya \ Saarang 17 A 2s2 
inoiachola v Stlhaji ly M 327 P J{ (1830) No 
C > In P H (Ih'lS^ No 18, a mortj,a^ee was allow 
ed the cost of turning a kiichehn int > a puecft house, 
the alteration lieing with the kiu wledge of tiie iiiort* 
gagor thttigli Without Ins eaoction and tlie mortnOgP 
died being silent on the eiibject of repairs So m 
I’ U (1878) No 119. 2n 214 Co-,1 of imneces 

sar^ liiii]din„s wtlliout 0(>n«ent of the mortgagor wi« 
not allow cd III Suinme T iMii/ 3 \ \V N 2il8 In 
l(,gh,\ Inuiji.OIi IIP UG AntctruUih V /?i"< 
<liK 2 Ujrt 1^7, P It (1890) No ~i'i and /njnilro 
I ll ijiiiii till '1 \\ it 487, the inortgogei was all >w- 
e I ilu ccis of ncce«sar\ re|mre though it was rnlcl 
th It lie was not ctiuiled to the covt (f e\cr) refnir 
Ilia It III liiin, whether such es|><n-,c ha<l been in 
ciirrid Miliintarilj, or in oliediemc to scuiic <fhcinl 
onier which he wn-* not bound to ole\ lie mn^t, 
lioiTcicr, ren Icr nn nttoimt of the rcnti mil prellls 
reah-td 1.> him. l^ihihmin v II,in 4 H fSl 
^\ hen a mortgn^ ir a,,rce I to rLbuiId the mnrtgigt 1 
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house, if destroyed hv imihahi , niillniii and on his 9 
default,the mortji^ah'ee rould reliuild the (neniises nod 
adil the cost to the inorlgoge deht, an<l the house was 
destrojeil b\ fire and was rebuilt b) the inart2'ij;ee on 
default h\ the mortca^or, he «as allowed his cost, 
SdUiaram % 14 B 2fl Cost of repairing 

a uell on agricultural land nas allowed in Duri/n \ 
Xmirang, 17 A. 2S2, * Anno, Horn 1' J 

(’81) 195, i-ee 28 A ,"9J citetl under note 2 (ii) 
to e 6t Cost of repatn* atwl tnatiagement sto re- 
I'avahle with interest, t. 72 Transfer of I’roperlj Act, 
y W R 487 

0 Improvetnents are nut necessary for the 
preservation of the pniperU The cost of improvement 
cannot, tUetefore, l>« chargeil agatci't the mortRigor 
in the absence of a contract to the contrary 1 B H C 
100, 12 11 H C bS. d*tiii<ic/»<ih« V 19 M 

327 This IS specinti} eo if tUo improvement nas 
made after a decree on the mortgage to winch tlie 
second morfgaRec seeking to re<le€m was not a psrt}, 
Rangayi/a v Partha ^ar<J^/n, 20 M 120 The mcirt* 
gagor may assent lo or ac<)uiesce in the outlay 
for improvements lie inii«t pay for it, 17 A. 282, 
e 3, if he, knowing ol the improvement, did not 
object to It, iiKi the roortgaccc, who had been 
in \ ossession for 30 yeaTh, dcnlv vmU the propertv 
under a bona fide belief lint the proj'erty Ind 
become his T R (18*58) No 123 In P R 
(1893) No G7, die cost of alterations made in some 
mortgaged shops was allowed, the repairs being, 
imdei the mortgage deed, cliargeabletotlie inorgagor 
But the cost of diverting a mortgaged property from 
Us original jmriWNe, eg, by tuniing an agricultural 
land into a biiniiiKi grove, cannot lie allowed P R 
(189S) No 07 Interest on such improi euient is not 
allowable, Ktthorg v Gnngi, 23 2i8, P C Nor is 

compound interest chargeable on the inoncjs s| enl by 
the mortgagee to protect the sabjeci of tiie securitv, 

23 C 228, P () When? a fan! is appointed for 
repairs, the parties mu«t give effect to it, S’arayun v. 
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Eanguhai,H 127 See ^ 0 C 18, where improve 
ments penni'-sible under the deed were alloived for 
aad the others wcie not 

Wliere on the date of tlie decree, impiovemeiits *2 
llie foini i/ tiee'» to the value of Hb 1 420 Btood on 
ilieriojpitx and within the six inoiithf* limited hj 
the decree for reileinj tion thet'iliie of improveme'dB 
lud diminiBhe 1 by the loss of tieiB to the value of 
Rs 157 ov\in„ to wont of walei but thioiij’h no fault 
of the mortj'Vjjee the littei hi<l lo beai the los< 
Kiishnn\ 6ri»nirt*n, 20 3f Idt HIM 3G7 

By custom n A/moru hohlei is entitled to cliarfie 
foi improvements, 4 M 287, C M 140 Hj the 
usa^ooFTrind hMf the value f iiiiprovenienw is 
alt wed 8M 415 Inipiuvciiioiit iloes ii it iiirlude 
tlie value of trees of B|ontaiieuts ,,'in\\lh, 8 31 
284 A Aniwm holdei iseiuitk I lo lernovi, nn> trees 
planted hj Iniuself prov»led lie h i» s tlie hnds m tlie 
Btite in nliK-h he fouml it III M I J 321 F H • 
contra in Denial 21 ( 2o'i lln Jtnmi is 

euiilled to tie rrcdiic<l »ith half the value of tic 
tiiuher 21 31 111 

\\ hen the vaint of ihe 11 j« n li id lueii increased 
liv improveiiKiit. Liijish Ian n nt I all w tlie ni»it 
}.ij,or to Imieht onlv *i> I is n fundinj, tlie niithv. 
bltfplienl V fonef 21 < h D 475 llmr fai th'^ 

niiifl he apt hrnhh t» fwdii nJuie (he morf„'n;rec 

unless he is an I njish iiiortov.e< Ins mil tin le/^l 
<staie, IS il lulilfiil <*o lx in<uri(i| m iiii) riiuiuiuH 
iifn r the ev| in of the 1 tri »! hie I for uilcnipii ii an 
not nil nval li unli sh H ms mci xs irv tokup tin pre* 
lui-es III ri I airx I R I*)') \f)r is the eost < f 
nil] rov eiiu Ml all MT««1 nhf II the inort^.i^ce Ins heeii 
^-uiliv of friiil in I rocHrin^ ihi et iiM^iuire, 5 B 

If a mnrisn^ri nil lira the ] reiniS'a li full out «f 
ret airs irhen he lins fiiixis in hia li iiiiU he is iiee< unl- 
altle for I'le I xs to M 2«l 
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7 Preservation from forfeiture op a 72 
sale.-~/> f ir II 111 I'kvmt ut <f On^riiinent 
nue or rent wliere non j ajment of rent work <1 a for- 
feiture All the liii I reventit, einetnanU relttin^ to 
the vannin jir ntire'? » f ln«lii U\ clown tl at on estate 
can be s >11 f tr arrears of revenue free from all lu 
cumbranc^s e " >f the Hen^tl Regulation I of 

171)3 8 IDS cf tl e Cintril PrrMiiees, I^aiiii Rttenue 

\ct 18 of ISSl 6 “>. of \ct I! of 18 >0 (sale# for 
arrears of retemie m Ilenp^l Hebir ami Orisoa^ 

8 PO of the \ W P Lind I’etenue Act of lJUl 
B >7 of the Punjab I.in I Keacuue \ct 17 of 18S7 
« 0 of the Ljner ilurna I an I Rereiiue \tl 2 of 

1876 

If a inortgaRee pats retcmce on nn asreement 
with the III irt^a^or tint the latter tnuld repa^ tt he 
IS cniuleil to the amount sipaid I V N 05 
If a mort^tsee jata Goterninent retenue winch 
elioull Inte been j aid l>\ the mortgagor he im> wJd 
It l) tl e jiiincipal or s u for ii 18 \ \\ 'J 90 

tnaft^fKi 'tcvoorltflgMcoofrtiJf top4r 
rent to tlie Ian II r<l and escapee piynienl he la not 
bound to account for iberent to the mortRagor, Fnkir 
Viifiammofa /IhSher lOIud Ca I13(AI1) 

Ik iinj pat off a deciee m etecuii >n c f which the 
priperty is about to be b>11 Mid fjicaoiii v Sl>ef> 

Oatsan 4 \ L J 176 ib ful /ijuin t Sidariiffi» 

27 A 403 

*186 pajrnent of revenue Is to l>e out of income, 
if he has any in his han U Ptnajatem v liamaij 
17 M L J '>17 

A inortRa^ee is m the alwenre of a contract to the 
contrarj, entitled to charge all rhcIi pajineuts niacle 
b\ him \ogen'i r a Kamtm 1 31 I t 241 
foUoieel in 4 C ^>9 Oiidb ir v /Jh 'i 10 ^ 

611 2 A 103 Kamnnia a /)empi 22 B 440 
10 \ \V V 00 B P T (IS70) p 407 fJpemfm 
r-ini.SOC 791 RnUccAmv Bipr«,3lC 977 
T IfoTcifer. 14 C 809 Di»a«iM v Ttii lyal. 23 
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181, contra, it he has accepted a deposit wnclei s 
83 not covering the re\eiitie paid by him, and 1 as 
deposited the title deeds He may sue for a personal 
deciee 13 A 193 So ifhehas fbtained a money 
deciee against the mortgagor for lerenue paid by In® 
he cmnoi charge it in a suit on the mortgage •I'l 
A 401 18 A \V N 90 

Arrears of rent mat caase a forfeituie of the latnl 
or avoidance of mcumbiarices In snch cases, the 
mortgagee is enblJed to pay up the arrears of rent tfi 
save Ilia security Eg under s 21 of Act X of 1859 
a tenant other than an occupancy tenant or one hold 
mg for a fiaed term under a Patta mar be ejected for 
arrcais ofient So under almost all lenancy Acte, a 
right of eiectmeat accrues on a decree for arrears rt 
rent being passed 

A mortgagee is bouud to pay the rent if ho hos 
been rocognued as tenant by the landloid, 10 C 443 
So if he has contracted with the oioi Igagoi to pay it 
If tile mortgagor has (o paj, he IS entitled to set lhn 
of! against tlie iiioii„age debt 20 \ W N I3f 
If the premises cannot bo eommaiily sold for niiears 
of rent, the mortgagee can re< over the ai rears paid by 
him only under a covenant m the mortgage deed 10 
A oil 

If a second mortgagee lias kept a pan of the con»i* 
deration to pay a prior inortgige and has not done 
he IS liable to make goo 1 to the mortgagor ilie full 
amount of the decree obtained by the priorniorfgafiC^ 
21 A W N U 

8 Mftlntenanc© oT tho property 9 
72 el For suportfng^ tho mortg-affor's 
title—!7. cost incurml in a suit brought 1) » 
plnrcr of tin inort,r»gor is chirgenble to tlie fitter. 
/)imc(fir V Viimtinntf, 9 |{ •13'} S') costs of a 

suit bi tween llio iiw rtga*,or and morigagrp tig^rilmg 
tlie mortgaged projeity Out imi costs of eiiiis 
•against tenants let m by the mortgagee himself, 
f'ol.rre r /’p/erce. 21 M ga 
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before the expiiation of tlie tieinl twelve teais Such 
a sale does not pat an eml to the Kanom but transfers 
the lights to the pnrclmer, 17 'M 271 *71? 

aireira of rent msv be deilucted from the lalue 'i 
impnivements A trinsfei of tlie mortgagee's ri" ' 
to a thud pirtj does not prejudice tins rigli' of set 
off 7 M 545 

An usafnictuarx mrrtgagee incurring eipen‘e’ 
under the section i:. entitle I to retain the propeitf 
until the expenses are also paid butmt all the p>^ 
party subject to his mortgage Abdul Quyyum\ Suf'r' 
iiddin 27 A 403 


73 Where mortgaged property is sold 
,, tbrougli failure to pay arrears 

efrevT'ueVair"^* of retentie or rent due m 
lespcct thereof the moitgagee 
has a charge on the surplus (if any) of the 
proceeds alter payment theieout of the "tid 
arrears for the amount remaining due on the 
mortgage unless the sale has been occasioned 
b} some default on bis part 


1 ^\hcrc properly 18 sold and puichased b% the 
mortgagor fc^nnmi in the name of a tliird person 
this section will not appU but the mortgagee ndl I e 
entitled to hold tlieprojeiU liable eaen though be 
had pierioas}} applied Jot and obtained the surplus 
which was not solllcient to discharge hn debt, Cat j'l 
V Tulthi, 25 A 371 If the inorfgage“ has the property 
sold 111 execution oflus decree and it IS purchased hr 
the mortgagor foi a sum insufEcient to pay eff 
the decree, the mortgagee may stiil proceed against 
that propeitv, llaghunalh a /oZji, 23 C 317 
aVliere a mortgagor pinehascs the propertv from 
the first mortgagee under n proper power of sale 
a second mortgagee is entitled to proceed against 
It. Otter \ Vaur. 2 K tt J 6W It was a query 
T^llpthe^ the Bniiie rule would apply if the first mort* 
gegec had sold the prtpcrtj ton stranger and llie 
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mort^ninr Iml piirclnM-*! fnin him ‘vi if proj i rt\ a 73 
BoH un !(?r n secon I m rlir*?? •» |Mrcli‘i‘cl friKimi 
bv the ninrtffTOTr the puTch‘i«er nndcr n \ rior iiiorl 
tasee 6 (lecree Is cniitlert to j »s^ession I utf I/i i 
Fulteh 17 C 23 

2 Sale for arrears of pent, or reve¬ 
nue. — Iho while 'if the surplus wliether in tlie 
Inn Is of the C illett Jr or f the mort^^ ir k erc(lit(>r«i 
IS liable to a in rt'TiKet ». cliim ' e<fo s Shihinth 
20C '»Wif S3C 878 Ihm ntimlra 

\ Tiiffuzzel 8 ( 11 \ ”2 The morl^^ec nnv 

while the opti n ti nsoiil incurahraoocs lasts /tnc 
xij his6(Clints * 111(1 * 1 $!. to Ime It tmisferred 1 1 the 
xurplus NimeA i if s »t> 0 ( 11 N 117 6ma 

tint V imathir ii 3C L 1 02 The section dies 
not becniis? It truisfera lli« heo to the suit Ills relicsc 
1 fyilrii i! the worl^i/ied esjite fr n» haliihlt f stle 
in Mtisfactinn if the niort^ace decree "riugilabiln v 
/lonhaiid/iii 14 ( ^ \ 183 Atnchnient of the 

sale pr (peds hcioines in the decree lieini; tnale 
nbsoliitp nsailflhU t > the iu rt^Oiee and t > tint extent 
his clxim IS aiti fied (•epd m/ina t BamM 14 
C M K 4ts4 

Tlieaiition does Q It ftpplj when the property is 
PoinpuUoiiIs sold subject t > the mcuinbimce /lent s 
lUteat 24 C “46 t > P e-nr/m 2 s PiirninQ 

15 1 110 sshicli sra> a case of a sile under p 13 of 
\ct \I of 18)0 C/i it irti2»n»i r Utmnclii 9 Ind Cs 
24S (Cal) Wci lehandru T la/a«id 8 C \\ N 332 
7 If 31 ocerr linj i il 173, 8 if *73 the Mx Iras 
cases beint; cases iiiider the Madms Kent Recosery Act 
Mil of ISGj 

“ LTnlegsthe sale has been caused 
by the mortgagree’s default, i « if the 

niorlcfxgce does not pxs the rent or resenue pxsxble 
li hinj and it n Mle held | Kre2n«es the properti 
himself he IS X trustee for the mortsjx^r Diilriuhna 
s l/nd/inrrnr CB 7 Aifijpu x b/ieriyyi 20 
n 402 Criiti s Si<; j»im 22 11 271 Sees 
dills (f) cf the Indian 1 r««t Act 
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73 4 Substituted security.—Thoiloctrmeol 

Hjbstituted securUy is nkin to lli« lule Jn 8 '3 TJ u* 
if there Ins been i conipitl-nn out and out sale 
instanee under tJie Laud Acquisition Act the niort 
s hen attsclies l» the sah m inev C il 3f4 
T iraro^hflirt T hrtshtinsimi 13 M 321 Debcidi’H 
V Vtna Abdul Simad 10 C L J 130 Where a 
paif ot the 1 ropertv ts acquited and the cotupen'^ahf"* 
paid is less than the inortj»a„e debt tlie nioi 
is entitled to the uhole of it lopan r Jesn 1* ^ 
(1007) No 17 If a mortca^ee does not put >a 
his claim with lejEtaid to the mot aged piojerty 
in response to axiotjlcxti nundti the ■’ict 1 is posi 
tion is differen Datauml v 7 ijntmnol 16 A 78 
Eg .a mortca„ce who has obtained a decieetm tie 
mortgage but has not | ut in his claim ni answer 
to the usual ootilication under the Litid Acqiu ition 
Act cannot in execution of his deciec attach tie 
price in the hands of the Collette i mst as he is 
going to paj itoaerto the inciteagoi 10 A 78 It 
IB difficult tn sec the princi|!e undei hmg this ruling 
which does not seem to l>e << ns maul with justice 
equity and good conscience Tlit fiet that the mnrt 
gagerl lenitie lias deierniincl an 1 tlic moiigagor has 
acquired the proj ertj uoilei a dilTeietu tale and under 
different circumstances is imiualoital I 0 H C 3’ 
2CL n 328 5 C L « 227 is somewhat similar to 
IG A 78 Ihere the mortgaged land was acquire'! 
by Goaerniuent under the Land Acquistion \ct aid 
then resold to the mortgagor nlio s ild it to a 6 oho 
purchaser foJ value Ihe niortga..ee took no eteisto 
claim the price paid by the Gmerninent f*® 

could not charge lUD the hands < f a purchaser, fhou^li 
perhaps he mi^ht have done so hut for his con'lucf 
nmotmting to waiver 

A I nor mortgagee of two properties A an 1 B 
who also liaa anitlcr mortgage on tlem and who 
(stlls A m ejcciitlon of 1 la decree on the Gist mortgage 
isnotbouml ns against an inteimediale mortgagee of 
B to apply to nui|]nH sale froceeds to hi« second 
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mortffage and may pav it oaer to the mortpas^or ■ 73. 
IluJasi a kalka C Iiid Ca loO ^All) V and H 
mortpnpc tlieir pro|er(\ to C tlien I moifpapea ?iia 
*liare to C and B b interest parses to D 0 in eierufton 
of his decree on the first inortpape bcUs the properly 
and satisfies i( He is enlilleil to half tlie Mirplua 
toirards Ins second mortgage Pnkhl irar % liaru 4 
A LJ 402 

\MieQ a jierson niortpapes j r»| erli of whiih lie is 
not tlie I resent owner but ot winch lie enbsequentlv 
becomes the owner tbe lien mtaclicH to sucli | ropertj, 

4N W 11 _'A 719 4 B “14 8 A !>. 1 1st The 
hen IS pooil even as apamst an ancti m pnrehaser in 
executu u of a decree against ibe m rtpapor aftei he 
acqmre<l the ownership 4 B 31 ^ m4C L R I'O 

1 F L U 33" Ihe liemlocs rot attach to anj other 
lirojert} winch ma% lecome Ins H» C L H 227 
11ms if lie mortpa„cs a portion of 1 is onn eliaie of a 
joint holdmp which I e has alreaily alienated he oaunot 
be comi died to make the amount pood < ut of tbe 
oilier half share to which hehaseul «equentl\ succeed* 
cd I P H 337 \n DooUchnnd V \iriian 'i U 233 
A mortpa^eil a 14-annas Jiare in a certain \illape 
to B wiio obtained a decree on the inortpaped Ixmd 
Subsequent to this decree B Imu^hl from A a 

2 anna share m the aiHape lint at a latei j eriod revol I 
tiie share to A In execution of another ilecree B Itad 
obtained against \ the 12 anna i-hare in the Mllape 
bdonpinp to V was pul up f r mie and purchase^ bj 
B who next applied for execution of the mortgage 
decree hj seeking to sell the 2 anna share which re¬ 
mained in the a illage as part of the property niort 
ga„e<l to him llrld (hat so long as A had only 
a i2 anna sliare B s security was reduced tn that 
amount, hut on s re,,aining the owner-lm of tlie 
ailiole 14 anna share B had an equiiable right to 
demand that the 14 annas should le I eld subject to 
his mortgage Sec 6 4 1 and notes thereto 

5 Partition—Ulicn after the date of a mort ^ 
gage a pariilion has taken place, and tlie land mortpageil 
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® Qj. p^rtialh fallen to llie lot of some 

other meinher m I other Hnd hd% been allotte I to the 
mortgagor the mortgagee raav enforce hi'i ficcnntr 
'i„aiuBt de land so assigned t) the mortgagor as li 
Bi/)n 111 T Rami) dee i il W II 2')i P C approvt"/ 
H) il 1 A jIO The case was ear/fumed in 20 C 
2i<j nluch was the <ise oft patni let-e and / Uoicei 
m Hemchindar \ Ihikonani 20 (' 55^ where tl ? 
( nmt sK ) held that the njoit„agee conld n >t proceeil 
against the joopeiu ongimlly nio’-t^aged which had 
fallen 11 the share I anotlier <o sharer but s’lOiH 
juoeei a.^amst tie Uu I nil tted ti his mortgaWT 
Hntli these cases weiere/ered to m IS M 3Ib ’0 
C 5 n IS fvllotcel lu |iiiici(le in 2 C N 29 
So in Lak*man\ (topal 2} H ^S5 Joy Shankar \ 
Blin at 20 C 4o4 Inltnijunhinij hi an Altv 
tou}i I C W \ 6’and M„,estin_ that Vi II (C^) 
27] and SB L R \p 73 In) 13 ^ R 147ha« 
been ocei tided 1>\ I I A iOo So m Amotak f 
(hnidiin 31 A 483 So lo P R (lOOO) Ni 3’ 
So in H i/iim c l{uinlixl C C L J 46 l uthia V 
ippnia 20II L I 03 Nurendrn t Saroda G Ind 
ta &•’! 

Mheie <n a partition a charge for what is d le to 

an tlier co-sharer to e<)uali«e the biiares is created it 
takes precedei ce oser a precious mortgage of the ua 
divided share of the co sliarer on his lot the charge 
istlnown Vuh Katim y HtUs 3> ( 388 

If a J ti >r mortgagee aells the property under his 
mortgage the subsequent mortgagee lins a charge on 
tho b irplus Bs against a meie inouey decree-hol ler of 
the mortgagor iB B G31 Ber/iumcfea v run, 33 
C 92 

0 EXChang© —^ here the mortgaged land has 
been exchange I by the mortgi^or without the consent of 
the mortgagee the latter Ins the option of pr cee Img 
against the laml obtained in eschange, or ngniiisl the 
land origiiinn> inortgageil to him as tho jen^oii vilh 
whom the tx liango has been made is by s 120 
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T ransfer of I’roj ertr \ct. m lUe position of a piir- 73*74 
clitser of the lami, and rucIi purcLiser cannot defeat 
die rights of a prior nioitga^ee Die cu'C of a 
mortgagor i» different If ft luortgicce exclnnges 
all Ills propertj. consisting of mortgagee and pro- 
prietarj rights and there is no agreenifiit that 
an) particular uen propciti should lie substituted 
for the old mortgaged proiiertj, the mortgagor 
taniiol claim aa\ of the new pmjertj on pajment 
«n the debt and cMs of Iniilditig, .Vc 7 A 4'>C 
Ibis ruling will haidlj ht followed in futuie cases, 
for It ipciis a wa\ to the mortgagee to destroj the 
mortgagor’s right of redemption which is indefe isible 
l)\ aaj act of the mortgagee 

74 Anj Becoud ot other siilisequeiit mort' 

Kialit of kubse maj.atanj time after 

qiient morigigee*to tlio amount <hic On the next 
>ay oft prior mort prior mortgage has become 
payable, teiulei such .amount 
to file next prior mortgagee, anil such mortgagee 
le bouiul to accept such tendei, and to give a 
receipt for such amount. an<l (subject to the 
proaisione of the law for the time being in force 
regulating the registration of ilociiments) the 
subsequent mortgagee shall, on obtaining such 
leceipt, acquire m respect of tlie piopertj, all 
the rights and powers of the mortgagee .as such, 
to whom he has made such tender 

1. Next mortgage.—The word next seems 
to be supt iflnous, or its elftct would be to confine 
the right of redemption to the mortgagee who imme¬ 
diately follows the mortgage f-onght to be redeemed 
The pri >r moitgagee, if he has purchased the property 
lu execution of his decree, mar be allowed to re leera 
a puisne mortgagee, not a lartj tolas decree as m 
Mnnjh v Ptiti, 1 A L J JtiO, Hasanbai \ Umajt, 

U 153 See also Cor«r<ttono V rcerarami, 23 if 

:)37 
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s 74 2 Time for tender.—Tlie AllihabacI Hig|j 

Court had ruled that if a piii«iie mortgagee jmpleaden 
m tlie buit of a prior mortgagee paid after decree 
the amount due thereon the eectioa put lum m 
position of the 1 nor moitgagee, and empotvered luJ’ 
to a«k tie couit to execute the decree as j{ it ta*r 
been m lii^ faaoiu Bansidhat a Gaya Prasad 24 A 
179 This II IS needless tc has been orerniled U 
the PnT> Council in t^opi \arainv Bti»sidliar,2' A 
32'5 Ibis also di credits Ciratin a taJagonti 
9 II L I 177 In a pro[erl> framed decree, a pui'BP 
moitgagee mat get this light 

The Com ts Ime power m a suit on a prior niort 
„a^e to take an account of all the mortgages on die 
pr 1 em and to frame a j roi er decree bj which each 
eticressire moitoRca mat ledeeni the jrior niort* 
ga„ce or moit^n„ecs and on default of being redeem 
ed ba 6ub«eqiieui uicumbraoceis. mar feieclose tl eir 
n,bi to leileetu If *uch a decree is drawn uPt 
result will be something like this ABC anti U 
aie foul successiae mortga^^ces A sues on his luort 
ga„o imi leading the other ihiee The Ctuit takes an 

account fall the mortgages and finds what is due to 
each of the four person* Itthenfiames a decree be 
which D IS gneii the Inst ri„hi to lecleem A, and to 

add die amoxrot ] aid for such redemption to his own 
nu it i"e debt and to foreclose C and D unless eiioc 
of tliein ’■edeeiJi him hr faxang the ng„iegste del t 
On faiUiie of B to redeem A C is gixen a right t > 
reilecm A and B and to foicclose D unless the latter 
I ai s the amounts due on the three prior mortgage® 
and so on the ronrlgagor being entitled to redeem all 
the foul In such a caee ifli|a\® lie can proceel 
to execute the dcciee against C D and the mortgagor 
See Hope AU’U to t Readymoney, 1 I Bom L B 
1C2. 

rBut if the decree takes no account of the amounts 
due on a sul B" pient mortgage its h Mcr must hnng 
a suit on It an I cannot seek Ha recoven by txer ifing 
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the fiM mortinsee’h <lerrec wliicli he Jns ilt'clnr'icil 
Jnmna On* \ Mi»rt I ai, 2Q A S04 Where a tlecre^ 
mereh onler* tlie <lefei>ilants*nelndin>: a jmisne mart- 
t">see to jn\ or to l>e foreclose*!, and iloes not proiid? 
thnt the i>iii«iie tiinrt.r',;ee aliould on pajinent of t!i^ 
decree be entitled to eTecnIe it he cannot be alloweil 
on Kiich jnvment to eaecnte it as if he were tlie 
deeree-hol<ler Tlie reason I's that the decree become'’ 
ei>ent or discharged on Mich payment bein^; made 
Hein" a defendant nrderetl to pai a puisne mortgagef* 
daes not become the representative or flsst"oee of thf 
decree-holder It follows, tierefoie, that 8 74 
applies on!\ to pavnient I eforc decree A subseqiienf 
niortRaflee who in olieiheiice of the onlers of the 
Court discliarces the decree on a prior mortgaKf, ma\ 
sue for the smonnt so paid nod for that due on hi'» 
own morlgape, Tn/nif \ Bninht, 27 A -100 

liere tw o mort>r'«ees purchase the properti each 
mexecution of his ouii decree to which tlie other is 
4 'i'/wAs, 

preferable iwhi 18 with the puisne moUcagee, Kcdai' 

\ Oinndri.^C I J 173 

3 Payment of moptgragrop’s money.-^ 
In order to „tt the rights of tlie prior mortgagee under 
R 74 a pui'iie mortgagee must pai out of hia onu 
pocket the amount <hic If the mortgagor leniesa 
portion of the consideration for (he | uisiie niungage 
with such mortgagee for discharge of the prior charge, 
and the mortgagee pais this amount to the prior incum¬ 
brancer, he does so as the agent of the mortgagor and 
not on his own account, Ttifail \ liatola, 27 A, 
400 If, in a similar case the property is subject to 
two mortgages nnd inonea is left with the purchaser to 
discharge botli, and he ivi^s the first mortgagee only, 
he cannot resi't tlic suit of the second mortgagee 
andclaim retlcmption of the mertgage lie has paid 
oil, CoMimlh ' l/(T»iuhrtr 4 A L J 340, .Vuh. 
Sath^ V (Shniis Miilininmad, 7 A L J 914, Dolip 
V fiinifiiA, OA L J. 549 GotindoMmi v Duro- 
»imi, 34 il. 119, Siir^iram a ilarfuiindco, 2C L. J. 
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2. Time for tender,— Ihe Allahabad Higlj 
Court had ruled that li a pui«ne mortgagee impleaden 
m the Ruit of a pnor mortgagee, paid after decree 
the amount duethereOD, the section put him in die 
position of the pnor mortgagee, anil empowered Inf' 
to ask tiie court to execute the decree as rf it 
been in Ills fa\our Ba»$ldhar^ Oaya Prasud, 2i ^ 
170 Tins, If is needless to sat. has been orerruJed bt 
thePri\j Council 111 f7opt a Bansid/inr, 2< A 

325 Jhis also iliscredifs Httaria r Bnhgonv 
9M L I 177 In a properlj framed decree, a pui'Df 

mortgagee may get this light 

The Courts have power, in a suit on a prior iimd' 
gage, to take an -leeoiiDt of all ihe mortgages on the 
pToj-terta, and to fiaine a proper decree, by which each 
successive moilgagee ria\ redeem the prior mort¬ 
gagee or mortgagees and, on default of being redeew 
ed bj subsecpient iticumbranceis may foieclo«e their 
right to redeeui If such a decree is drawn up, the 
result Will be sometiuog like this A, B, C and B 
are foul suecessne nioitgagees A sues on Jus mort¬ 
gage impleading the other iliret The Court takes an 
aecoiintofall tho mortgages and hnds wlnt is due to 
each of the four j^ersou* It then fiames a decree hi 
whith 13 IS given the lust right to ledeem A, and to 
add the nniount paid for ‘•uch redemption to his own 
moitgage debt and to foreclose C ond D unless either 
of them redeem him ly J'aying the ngfjiegate debt 
On failiue of D to rcileein rV C is given a right to 
redeem A and 11, and to foiecJose D ainfcss the htiei 
pars the amounts line on tlie three prior mortgages, 
and 80 o«, the jjxutgaspjr being enfilJed to ledeejn a'l 
the four In sueh 8 case, ifUpajs, he cm proceed 
to evecute the deciec against O, D and the mortgagor 
See Hope Vida Co r Ee'tdymoney, 1 S Bom b B 

i,.! But if the decred takes ao account of the amounts 
dao on n siibs'vjwnt mortgage, its holder must hrimt 
a suit on it and cannot seek its recover) hy exec itiug 
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the fir-t mort^^ee s decree which ho In-* di'clnr^e*! 
Jamiia Dat X ViKri /af, 26 A 'lOl Where "x <lecree 
niereh orilerv tlie defeiulmt'* incliutinc t | uisnc mr>rt- 
ROS^e to j i\ or to lie forcclosoil nn<l rioes not {iro\i<Ie 
thot the iiinrl'\„oo should on p-xjment of the 

decree he entitled to execute it he cinnot he illoned 
on Rich invment to execute it as if he were tlie 
decree-holler The re i^on i'* ihit the decrie liei oines 
s] ent or di«char„eil on Mich jmment heinR unde 
lleing a defendant onlered to pax x j uisnc inortpaRce 
does not liecoine the re| reseotalne or assipoee of the 
decree-holder It follows t1 erefore tint s 74 
applies onli to jnxnient Icfore <le<ree A suhseqtienC 
mortRapee xxho in obedience of the onlers of the 
Court discharges the decree on x prior niorlpx^e, max 
sue for the amount so pxi I and for lint due on his 
onn mortpxpe Tn/ul x DiioJa, 11 \ 400 

W here tw o m irtpx^ees purchase the pn ] ertx cich 
ID executioQ of his oxMi dnree to which the other is 
not X j xrtx eithei mxx redeem the othxrs but the 
preftrahle ii^ht 18 with the jmisne mortpapee Acdiir 
X Girirtdri h C I J 173 

, 3 Payment of mortgagor's money.— 

In order t t tlie riphis of the pi lor mort^apee under 
s 74 a pui'iie mortpapee mnst pxx out of lus >wn 
pocket the xniount doe If the mortpxpor lexxes a 
portion of the coiisuleralK n for the \ msne niortpape 
j xvith such m<irt„apce for discharpe of the prior chxrge, 
and the mortpapee j ax s this, amount to the prior incum- 
hrancer, he lines s i xs the opent of the mortgagor xnd 
not on Ills own account, Tufml \ Cafola, 27 A. 
400 If, in X Bimihr case the propertr is subject to 
two mortgxRps xnd monex is left with the piirchxser to 
dischxrge both xnd he pxx*. the first mnrlpx,^ee only, 

I he cxnuot resist the sim of the second mortgagee 
andelaim reilemptimi of the nwrtgxge he has paid 
off Coipioth X 1/umifi ir 4 \ J 349, J/iA 
V GU ms l/ii/i*itnjn<id 7 V L. J 914, Dohp 
X Biniaik n I J 549 Gorimfiaami v Doro- 
’ 34 M 119, Siirjimm x /*ir/iomdeo, 2 IpJ] 
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2*''' Aarrt^finfl*im v \arfl»/»ij 17il C2 Si 
V Sinicim G t L. J 114 l>ent)~e liAvio^ receivfi 
nn nej to par off botli luort^iCC' * 

h al>«nmed from | iIk <ecoHi1 he has no equit e> 
in hi-, favour In applvins; Iw/iil a ritoJa the 
tviU have to a-certam la everv ca«e ll e l recipe intei^^ 
for the mort'jai^ of which the con'itferalioa wtsfav 
In that ca«e two villatje:, were subject to one mortriS'' 
and these wuh se\eral other* were again meri 
gagetl and the mijor part of ll e con-idcntion wa h 
with the second njortga'^ec tojai off certain uicu’" 
brances on the prof ertv mcluduig the wort'^ge men 
tioneil nliore *» tlie later inortg-ige wns nf the eijm” 
of redemption of the two riUage* 'ind of tLefrcperi' 
in the other village^ \o (jne* ion of pnonti 
arose as there was no intemidlnte uicumbnn'# 
The ruling simple amounts to ihi» tint ft «ecoud niort 
gagee in such a cw though he piN soR the decree m th< 
first mortca^o <loe« not l>ecome tlie decree-hoWer 's, 
la to he al le i<» execute the decn» The Priw Cs unfi 
lias niie<l tint he cannot <11 <> m m\ ca«c unless t t 
decree espiv s|\ irovihs f^r it Hence lie rf'ii 
value of tl e ndinc «« p'li' Iiiferenliallv, if r'’* 
be sai I to l>e an aothonti *>r the position enunctaiel 
above 


Perhaps, under the circumstances it inav not I’e 
iTiuug to sav that the portstn of tie mmev lefi 
with tlic sulisequcnt mon^ngee 11 par off the } t' ^ 
mortgage on the two villages was j art nf tl c mns dira 
tionforthe mortgace of the oil er villages and hence 
the mortgagor* monev in Tact i>ee note 2 to s. 101 
Three successive mortgages in fai nr«I ^ H ^ 
exist over a } mperty Tlie in >rigsgt to (' i- 

right of retlemption of the pit pern subject to tie fno 

pn jr mortgages, anithe consj Jeraiion janl 1' 1 
Will neces.-sanN l»e f r this right of rcslemption and f r 
no {igl cr light If the mortgagor leaves partofthi' 
consB ierati n witli Gift p3\ off \ an 11 d'ospat V 
C la not out tl pocket bv a single slulj, an i 
l*nce cann< I chim ta s^nd in tic *lif>Ps of \ 
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nsiin-t D Ihe ^ectioik mil come int i operation onl\ »• 74 
if U di'-chir^jes As mort^nsje * wt of ninnies x\liich 
di 1 not form pint of the oiisi Icration of the mnrt- 
gige m Ills fnonr Oircumstinces mat, however 
show dial the con«i lemiion j nd Ij\ C « as for a hi„\ier 
int“re-*t tlnii tlie n^lit ol redemitiin subject to fh» 
mortgages in fatourof A nnil B ''uijosc ( s iiiort 
ga„e recites tlie earlier mort^a^cs ami is made express 
1\ to paj tliem off the mogjgir being eiitilleil onij 
to the balance 1 iKingU ainiil letlemption C i* the 
mortgagor of i right of redemption onh, the considera 
tionjailb) him was f>r the mortgage of the pro¬ 
perty freed front tlie earlier mortgages IfC pajsoff 
A, liut not B < vu of the eonsi leration m ne^ he can 
iiai take adt intake of» 74 f r Ins liabilitv to pa\ A 
arise uo<ler and not tn of liis contract 

of mort.age and l>eca«se of I is bad fiith m not 
pa\mg U ns he nas Ikonml t< Neiiliei will s K'l 
help him &o far llie principle underljin„ B t;;nlh 
T Uiirbyiir 4 A L J 349 is torrect Suppose 
howeter that the m >rt„age to C was maile to pa\ off 
V and not D It has been held that the mortgage 
paid off enures fir the benefit of ( ^h/mlal a 
n t^htuidlm \ <r8 I aiiint V Cliidumhnia 

29 M 37 (iM both ca>e« in net was admneed after 
the trapertj had been a ll i hate the sale set aside 
nil Icr s, 310 A of \ct \l^ of lbS2 on the securit\ 
of the jiriii erti) 

Receif Is f |ii>r m itgigees fjr the sums due 
ti them d ) not ri pure ngistratmii In a suit on a 
Biibsenueiit inort^a^e flhepaarr tie sinus i aid bj 
him t ipri ir moit^a.eesnnist l>e incliidei! or he will Le 
debarred from suing agnn for them Ituitn tli v 
s/i iin I a III Inn 3" T *s'» 

4 Amount to be paid—The j nor mnrt 
gagee is n >l boun I t > arcej t a Icinler unless it n < £ 
the whoK amontif due to him unlerbi-. mortgu^e 
If 1 e has j urihasisl li e j riperta either pnratel} or 
in execution of a decree on lita mortgage wiihiiu 
imi’ealin^ ihe pii-ne mortgagee the latter is not 
40n 



280 The Trki.sieb of Propert\ Act. [Act IV 

74. entitled to tender tlie auction price, but the fAL 
amount due on foot of the mortgas'e, Dipwiim'* 
Him Si»7h. 10 \ 527, Plnttmani y yageshar, 
8 A L J lo>. 18 C ICf , TVnlrttaJont v 
nnthnn, 7 M L 1 194, Ke^urv Girindra. S CL J 
173, Ihetinappn v, Martmulliu, 31 M 258, ('iriM 
chtindray Kcdnrnath 33 C 'i90, HamniUh v Bralun 
inonj 1 C L .5 531 Toi instance, he ehouW 

paj compound interest, if ‘.tipuHted for m the 
uioit^agee's ileeil, Gnnga I’erthad \ 7/ic Z<nna u‘"' 
qige Bank, 21 G 366 A prior moTtga„'ce. honeicr 
loses inteiest on tlie piincipal sum after the decie 
on his mortya^e. it he faileil to implead the suD« 
quent mortgagee, for the latter might Inve redeemea 
him tlien, and in such an eieat would liare hatl 
piv interest onh’to the date of ledempiion, DMOoa 
V Damodir, 16 H 4b5, and any oiler 
advances or expenses nhich the pnoi mortgagee v'* 

entitled to add to hi> mortgage debt. Tidea v A«*'0 

cJmnd, 11 A W N 193 Kf/ai \ riirndra 
Vllihabad High Court is sgamst tins view I 
has held that the poor mortgngee is entitled to get 
the stipulsted rale of intciest up to the date oi p) 
meiu b\ the puisne nioiigsgee, although the latter 

vvasnoeimpleadeilin the humer »suit against the mori 

gjgor, aud ev en though the decre«‘ m such suiidi'i 
notallow interest atsuch intc. ham Prnend 

lA L J 207 bhonld tliepiior mortgagee putchase 

the propeitj m execution of his deciee, sud 
pnsstssion. a jniisne moitg-igec .-eeking tn reii*em 
liim should pav interest up to the dale of m lusi 
fiioii Kedaimtihy Kedarnalh J A L J 492 De"'' 
and/mdon U^»k y C/u/an. 24 A 187 I" A""' 
/’iaiia,l\ fl/ti/«n,2CA 404, the amount foi uhnii 
apiircliiser m execution of a simple inonpy-'lccree 
viho liatl ohtsineil jiossessicm was alinncd to rcdecni 
a purchsscr Hindei a moilgige-decree in rr«l^c 
the ] mperlv w.ss tint fimnd due ii|H>n the "‘^rlgag 
at tlie ilate the tiftoitgige deciee was ps®’'^' ‘ 

m.n \ath V Lftihm, Aaia.i., J*. \ 4415. D'P 
V /lira Siw,h. 19 V IS; See aN<' 
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/?am(isrili6<ii/i/ir, 21 If Cl (C7), where the amount clue 
on the niort^'i^e mill nottlippnee ikiuI b\ the marl- 
at the a»ciwn aale ^is licW lo be the price 
for redemption So m U’ahicf uii iu»*o v C’olard/ian, 
23 V 304, 23 A N b finish UtanJra \ Kednr 
\nlh33C 590 IOC \V N 

here a puisne inort,r»Kee redeems an eailier 
mortganOr he is entitled, before ledempiion to be paid 
the amount of the latter also, hirat \ Dcbi 27 V 
30‘^ 

■) Acquire all the rights.—Where an 
usufruclnarj mortgagee pax k olfn decree on a jirior 
simple mortgagee the Allahabad High Com t has Jield 
that he cannot (jlitam an order al>«olute for sale He 
max either xvaive his rights as usufructuarx mortgagee 
and allow the propertr to be sold free from Lis in 
cumhrance or retxm tbi proj ertj until the imcnint pud 
bx him and that (hie on Ins nioitgsfte biixe both been 
satisfied /i6dul x bodmddiii 27 A 403 

^Mlere it is cleai on the facts tliat the first mortgage 
has been sctsfled and eiLtmgiuvhed on the execution, 
of the second moriga„e nhich alone is outstanding, 
the section d les not aj | lx, although the first one was 
satisfied out of nmitey raised ly the latter, S/ieoiin dim 
r Ouiamhu, 12 0 C 2^3 

75. Exeij second or other subsequent 
Rights of mesne mortgagee has so far as re- 
morcgagee ac..iin>c gaiils redemption foreclosure, 
pror *iid and e^le of the mortgaged 

que It moitgJK-» projierty, the same lights 
against the prior mortgagee ornaortgagees as his 
mortgagor has against such prior mortgagee or 
mortgagei^ and the same rights against the 
Kuhse<iuent mortgagees (if anj ) as he has against 
his mortgagor. 

Thenilei> redeenjupmdf ml>«edown Hen 
It is j riipe', if not iiece.*arx, that prior and pui 
nil rtgigec« should ini] lead each other in their re^ 
lixesuii', to enforce tlieirmurtgax,es,aiid the Allah# 
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onJj to f* an 1 iis 1807 {< mort^^l Ins slnre riilv to , 75 
D C lia 1 rnloeme'l E in ISUI I) fir-t s'lu^lit I > re 
‘leeni ( llie sliari of IJ nniler tlic iiiortj.as.i'of 1870 
O' (1 ni''ri^ii.fil to Inin an I on the siiii betii" <lt fi-iic I 
re<i“inc I tlic nh< le mortt.,i».e 1870 iti rt ■•] n t if 
t'le si ires of lirnh V ami If C now sunl J) 1,, n- 
<leem A s elnre only an ) • iler<.<l lo ft leeiii B s tlufe 
alsr, llns offer was .lechnt.l II<ld C <<ulil rt- 
As-hin- oil^ J itiir t-injh \ IS ildc Snij/i, 

10 0 C 105, 12 C 'W N ol5. P C 

Where tw rnort/a^es over ihe same f>roper^^ were 
eiccutcd on i .c eime liii 111 fimilr uf a joint ilindii 
familj ami on partition one U>nd fell to the e'lare of 
A ami il 0 o’lur to th“ t-'iare ff B. and B, having 
obtained a decree on bu inort^i^e nithoul 
A. jiari !iase<l 1 part of the in etecuti in there¬ 

of, fieid iiiaanit bt \ to inforct bia inorua,.! tint 
the wliole of the j roj-ertj iruiaalK mon^atid nas 
liable to be bold [UodIv rvlit bein^ one for redem^^ 
tion, but in order to do equitt, the Court ordcud 
that the prr f ertv uot /•Ufeba«e<l by B ahoulcl be sold 
first, Uojj'Jfi T tnand, lO lod Ca 422 ( \11) 

The result of the authorities see/ns to l>e ns 
f Hows — 

(1) lhat a decree and fortclf>'ure or sale lliere- 
Dode'- does not aSeet the of a pmsre m(in_aj,ee, 
ora purcha-cr in execution of a decree on liis mort,,a„e, 
to re ieem the prior inori^a^'e or a | urchastr in eietu- 
tion of tbe decree on lin. mortia^e, renfceta v Aon- 
nim, 5M 184(187). Bilde-* Stngh v 23 A 

1 (3), Voh'll s ioju, 10 It 244. <7oreTrf/«nri v 
rrerufami, JO M 737 (*>31). Kudrntuffah v kuhr‘)i, 

23 \ 'dltif \ I iifeAand. 10 A 52), l/if/.u 

/ a’ r {{irtfSi jrtd, 7 4 IV V 121, llarnind « l>ar- 
gipil,6 \ 37 ^ lft7, 1‘anditrany r s iJcti irr/i ind, 

:.l B IIJ, 1 o C 107. 5 0 o 234 f mr» ( h.ndfrv 
7..;,,r.l8C 1C4, P C.r'f.nd e /umni.ijtm J1 C\ 

70 r C Uu?i s„nu,7fm V t nil Singti. 9 A 
IJ”. 1/am far V /Laram, 13 A 317, Vof ifcir Jt/nJn v 
/.i/ijimurti, 23 II 33J, Har S'lJi/ii v l/LJctoro 
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1 Id(1 C^ 50• (All) kamaUpathi ^ o 

In) Ca 291 (Oil) Panduranq x ^akhnrchand 
112 PammdUy. Uhir 26 A \\ N 190 

Tins iijn not affected b\ tlie hct tint II P 

I iisi e m rtcagee has acquired the eqnitj of reclemi 

II II fi in the mort!ri£?ir after the decree on tlie pn 

„ t,-i.c A«d.r lioksh ^ Jnc 1 V I T 2s. or 
lint tlie eond m rtgage has 'tlread' P“'i, 

aitifii a ainst the mtrt^a'pir 19 A 379 tb 

mssioii lomnlead hi it wasunmteutioml Nanqasa 

V Jrlhj 20 M 481 

Theinrchaserof Ihe equHf of redemption n tor 

file fist motsi^ceand the second inort>:a?ee 
stand on the same foolmc with reference to inei 
nsiectne uchis against the 
tl e, l.avo II t Wii impleiilea m the B»'t tn- ‘ 
b\ liiin on Ills mortgage 9 M L 1 45i ‘„o 

rln.li ttniler the piioi m.rt,'.,oe. 
aeqei.ethe of the "f'S I 

tint .ulnnl le him « tiu ihte i I the .uit 9 M 

’’ A'lmnite mertinsee... n tlm eell ...bjeet te At 
ri,l.t I t the 1 nor morl(,«l.*e t «t 'e .mt he me. »»' 
. Tirty Dele.. Ire...™... ' K e.r.1 » 30 C J", 
1 n ^oiermlmg Chum a (h nidra'iath 4 

( \\ \ 511, Init he cannot«wst a prior mnrtci^cc 

III rKissesstnn tinder n prior sale Uammrain v /'n»' * 

I’.J^J.d 31 r 737 (713) 3Vlere n riusne mo t 
cai.ee redeems a intr morlgagce which In’’ been 
I leclnscd ns ngninst the inortgagor, liis r^’“on a 
regards nnj pnij erit whieh was eomprped m auc 
niortcage bill not m his own is tint of »«ortga-ee 
/)elfit ond LokMi Dink r Ilhtknnd iB -4 A 1 
(188) A pHisne'*nortga„ee carnot liavc s^t “''"'f 
a Bile tin a jiriir mort„ai.e deeree on llie groimil 
he was no parti to it M ill xarjun xhi v 7 
2(1 ir 332 «(imnorom V /ianli Perthad, 31 L *o. 

A decree on fl I rior mortgago docs not affect nnc 
nghl ff [xissessioa or aale of a pui«ne inortiri?®® 
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who was no j art\ Jo tie decree MiiUa \ tttid \ 
Kornmf.ilh 2l M L I 211 47 > 0 M L. 1 431 . 
Lalhthhai \ Mund s 20 II **J0 

(2) A prior niQrt.F'-%PP or a j urcha«cr under lii« 
decree has tiic rislii to foreclose iikI self ut dcr lus 
niort"a£;e intact in sjiu of a decree and sale there¬ 
under obtained b\ a pnisiie mort^„oe without joining, 
hitii ihis rijit ma\ le enforced as npainst the 
puisne mort^aqee if no sale has taken j lace < r if lie 
la the I iirch't'-cr as tie purchaser under his 

decree Ah Ua»an \ Olnrjn 4 A ol8 

"Ihe u^,ht of iruriu is not cone, 9 M L 1 431 
liamu \ Suhbaro'jit 7 M H ( 229 

In a Mill for sale in the puisne mortcasee the 
decree ina\ be for sale subject t> (be n,hts of the 
prior jiiort^'a^ee if be does not elect to redeem 
Itingaijya t /'ert/irtenrathi 20 M 120 Cingn/amy 
('ompert'’ ol M 4*’ ► 

\iid if a 1 uisiu ni irt^agee (or purchaser under 
his tlecrte) has oblaineil a dec{ara(i< u tint he is not 
lx uiid In the dmee f>r foreclose absolute obtained 
b\ the I nor mortsa^ce as be was not a part\ to it 
the latter nn\ obtain a declaration m a separate suit 
tint if tl e former d >es not red(em him bn rih) t of 
redenij tinu mat bo forocl so | and tlie j laintiif be 
pul in possession of the \ n jertN Dil I o Sinjh s ingfixt 
U im 2j A 1 Oorcr Jh/iHn \ Wcrixi ii 215 if 
537, was a e imi w hat simdar case There the owner 
ofnpm|crlt csecuteil two nurtftaces in fatoiir of \ 
and an usufnictuars morlsagc in favourof B V Rued 
upon his morl^ases without impleadin'^ 15, obtainetl 
a »lecree thereon and in execution purchased the i lo- 
l'ort\ himself He now sued B prapin" that he be 
ordered to pa\ him the amount of the decree an I m 
default <f Rticli jasinert it !e declared that B is 
al soluieJr dibarreil of )ijs n*ht t ridmn i) c j nor 
inort^ace an I that the jlaintifl ma\ be (lit m jxissew 
smii Mr Justice BoHain |as«cd n decree directmjj 
that unless B itsleemed Vs inortjiatt^ before a date 
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76. he would be absolatelj debured of lua ti 

ledeem them On appeal decision was affirm?i 
i I e J i„ht of suit to obtain sudi a ileclaration is no 
baned bj the fiet that the purr nurttragee Ii'’* 
ilreadj j ut his moit^^e suit and obtained a deci« 
against tl c mort^SOi Sj in /iigdfo \ Halihulh.^ 
li C W 1()7 Such a decree i-. binding 

berweeu the nintija^r and the pnoi mortsa.ee 
Krishna \ (h idaijan 1, 51 17 (20) Ralnabai v 
hamrn 8 B 16'> hut not as between the pn't 
nitit^a^ee and a puisne iniit^uee oi other jeisoi 
not a put\ t> If hi’deo ^inqh \ <aggu snpi 
/nihiWmi V Mundai 20 B ^00 ^lohan a Togu lO 

. I nrcliaser from a prior mortgafjeenli'’ 

had bought the property m etccnljon of his decree 
retained a part of the consideration toparosubbeiiiieut 
mortgagee the latter was held cntitletl t > enforce In* 
'iSttiisl him Xara^nnarnmt v ^tarayann 

17 M. o2 

(3) A m jrtgagee or purchaser nil Itr Ins deciee if m 
posession cannot be ouste I m eaetiuion of a decree 
whether on A prior ora subsequent mortgage, to wlneli 
he was not a jnrty nor can the puichiscr tinder such 
a decree obtain jHwsessiou against him without suing 
him on the mortgage Ai(«» v buirjmamn, 32 M 
4bj Jaicahir \ Rajtndm 12 O C 1 13 IlabibuIIah 
V Juqdeo G C L f 60U lindhab II \ Sfiuanu' 

S B ICS whert the subsequent niortr’ipee being 
m possession tin smt of the puicinser under the 
decree on ft priormoitgage for [x^seasion was allowed 
to be nmendeil as a suit for redtmption of the 
puisne mortgage but see Vofian v loqii 10 B 22i 
wliere a ilerrce for possession was c„en to tlie 
"nder the puor mortgagee« decree s'd>- 
jeet to tilt right of the pnisne mortgage lo ixwses- 
sioii to redeem within a time fixtd hr tl.e decree, 

“ '1'? ' Koniarummnl. 20 51 48f, 

nrnr.^^,*”'’ mortgagee who hntl j iirclm«ed the 

P PLrty in execution was m n suit t niljfnm posstsMun 
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a^am't n jmi^ne mnrtj.'ipo in ordeud 

to redeem lum , l/i'/i immnrZ L*iii % AhhiUoh, t’t 
M 171 (174) wlieie »t wis olmnec! tlit'>L cii'ts 
(2 M IDS atj. 112 5 (’ SCH it p 20')) ire i.hml> 
diMiniioi'liiblc from tiie cisc m wlmli llie R'^ctiid 
mort 2 aj;ce has tikeii ifyisebsion under Ins mortfrige 
It fitands to reas n that the riRlit to jossesnion Ro 
obtained cannot be iillecud 1% the leRiilt (f i suit 
ou the first mortaafip. m winch the inortO-.ee m 
I'O'sessi II was not i pin\ , \ etiKiUtrarn bimninh 

\ n<xmtih 2 M IDR wleie n | urchaser under a 
prior mortaaM*- decree who ha<l ohtaiiieil j'O'-'-e sion 
ami ln<l been ou-ted m execution of tlie secfiid 
moriaa^ee B dtcree was held entitled to be reins 
titeil lilt) pfiesession, the defeixlant Uuia at Iibeiiv 
to sue I'lr redemption, Nuo kclimd \ Iduekdi/i’ 
5 L 2C') where ic was liehl that in a suit (or 
po-sessicm b\ the purclnsei under one nniitaiae 
decree i,,ainst the imcluser umler anotlior inoit 
aaae decree it emnot l>e deculcil «n the rehtl^c 
<lites of the mortpiaes but thit the party winch 
obtained possession under the first sale wis entitled 
to retain i' as aattnst the other, so in Afendn \ 
<7/(11 f/i;i( 2C M -iSi ttinjopct v lolaftee, > 0 UGO, 
per Rimpmi 1, m IIarVratal\ Dnlmarthv 32 C 
891. Contra, per Mitra 1 (the lointnrtuallr decided 
in l IS case wis tint where the purchaser under a 
prior Tiiortgiao decree sues a purchisoi mniei a 
later luortaaat deerte who his Riit into 1 rsse>.>.ioii (nr 
posse^sl‘^;( with Of tioii to defendant to redeem he is 
entitleil to adeciee 111 the terms prajei (nr, the cise 
followed /iiimran J/irt V /fumjee 7 C N 11, which 
WIS a suit for confirmation of po«scs«!ion bj the jnr- 
chaser under i piior mortgage decree iRainst jmsne 
mortgagees with opti >n torcileeml, 1 enhorn v Annmim 
5 3f 264, n hich liel I thit the assigwee < I the | ur' 2 is 
er of lind s< Id in ixerntion «f a n firtgi,.o decree 
iltiincl be a iuorli.agee in a suit igain-l the me r 1 - 
gig'>r nl< ne is imt eiitiiled to eject i j umne mortgigee 
in possession, Pan<iii<i(i7i4in V AVonJa, IS il ,"00, 
where i bib'Ciuent mortgagee oh iinel possession as 
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juiclnser ID execution of Ills deciee after a decree ou 
the frior mortgage and before a puicliase bv tie 
1 nor mortgage thereunder and on being ousted by 
the litter was held entitled to a decree for po"es 
hinn without anj condition of redemption , Madarf l/d 
\ llliaguandas Ji A 235 where tl e suit of the put 
ch iser under the j nor mortgagee 8 deciee lor j os6C= 
Bion i^aiust the prior pnrclnser under the decree en 
the Buhsequenl mortgage was dismissed and it wii 
held tint it was not competent to the court to grant * 
decree m favoui ol the pHinliff conditioned on tbe 
failon. of the defiiidant to retleem so in Miilla 1 idnl 
1 Koramhalh 21 M L J 215 47S 9 M L J 431 Vc- 
harbano y \iiihr Ifi 22 A 212 where the prior mort 
^i^ee having purchased the property n execution of Ins 
decree the anbsequeut inorte,igee was not allowed to 

eell It in execution of Ins own decree so m JiiralnZ t 
Kttheulal 19 \ 513 Ilargnlalv Gobmdllai 10 A 
511 where tlie suit of a prior mortgagee who had put 
rinsed IQ execution of Ins iltcree against the sub*®’ 
qucRt teodor in possession was dismissed Deoknli y 
Altmimnisan 21 A 'V N 22 wheie a pnormoitgagf® 
W 1 S n )t atlowe 1 to sell asi„nit8t a pn sue inortgagM 
in pi ssession an I it was hell that it was not th<t 
proper course to sllow the sale to like phee subject 
to the subsequent iiiorigigee heiii^ given an i pportu 
niti of reilecming llie prior mortgagee Hat Prasad v 
ZluM/iirdan 9 C 15 N 72b (7 lo) wliere the piusn® 
mortgagee havin^ obtained possession in virtie of 
piirclnse in execution of hia mortgage decree the 
prior mortgigee who had nlso purchased under Ins 
ilecree wis allowctl to sut for possession giving the 
de endant the option to ledecin 

In Aglinunalh t Dcbnariin 11 C 5V b* 211. 
a j run iiioiipi„ee who had purchised m execution of 
his decree was not allowed tobuo i subsequent tnns 
feree from tiie iiiorigagorfbr |osscssion whom Laving 
knowledge of^his interest he did notimileil m his 
suit or sale, m Aamirii \ Unttooh, 17 5[ L J 
4ol But see ( mji/isi Jojen Irii, li 5\ N 403 
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Tvhere. l)(nTe\er, tlie mortRio^e liid no notice of ilie “ 
interest of subsequent raort^^ee at tlie elite of Ins suit 
In T cnftdtfTjjri i S >d‘gopaehartar 10 Ind C a 
83 (ilad ), the j nor mort^gee pircli'ised the property 
in executions of his mortgage decree and obtained 
pnsses«ion TlieKocnnd mortgagee was not impleaded 
The latter suetl on Ins mortgage obtained a decree 
for sale subject to the iGisl mortgage, in execution 
purcliasnl the right of reilein|tion and obinineil for¬ 
mal posstssion Held first mortgagee s suit for confir 
niation of possession was mainlainable and that Ins 
right to retain possession was not lost on ncccunl of 
Ins liasuig been impleadeil with second mort¬ 
gagees suit Tlio latter coni 1 ledeem him and then 
the former could redeem Ixiih mortgage* and in 
default the proj orta could be wild 

Suhsequeiit v^ufruetiuny morlyagee ~-A Mibsequent 
usufiuctuarr niort,..agec suing for a declaralifm that the 
pruperlj is not liable to sale m execution of a pnoi 
mortgagee e decree to atbich he was not a party mu^t 
prose that he bad obtained (ossessiou as an usufrnc 
tiiary m<rtgagee and is still m possession and that Ins 
mortgage subsists and has uoi l>cen discbarged, 21 
A « .N ai2 

(♦) But if such a mortgagee baa interiened in 
execution proceedings in the decree on the oilier 
mortgage and has Wen unsuccessful be cannot 
contest the claim of tl e jurchaserunder such decree 
to obtain possession Krighnan \ Chndfii/fin 17 M 
17, where a puisne mortgagee intervened lu execu¬ 
tion proceedings in the decree on an earlier mort¬ 
gage and an opportumly was given to redeem it 
which be did not, and it was held that the purchas¬ 
ers suit for lo-se-sion could not W resisted bv him 
So where the decree cm a second mortgage was 
made subject to the rights of the purchaser under a 
prior mortgage, the litter was allowed possession 
ns against the eccond inortgagie win had purchased 
the propertv in executioojof his decree, VafKimmoii 
V»in V Ah/tilhi, 24 M 171 
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of interest on the mort^^ge-money, and, so far 
as such receipts exceed any interest due, 
reduction or discliaige of the mortgage moneyi 
the surplus (if any) shall be paid to the mort 
gagor, 


(i) when tlie mortgagor tenders or depo¬ 
sits in manner hereinafter provided, the amount 
for the time being due on the moitgage, the 
mortgagee mnst noUvithstanding the provi'ilons 
in the other clauses of this section, account for 
his gross receipts from tlie mortgaged property 
from tlie date of the lender, or from the earliest 
time when he could take such amount out of 
Court, aa tlie case may be. 


If the mortgagee fail to perform any of the 
. duties imposed upon lum by 
.OSS occasioii«<t .• . « ^ 1 .1 


tliis eection he may, uhen 
accounts are taken in pur 


suance of a decree made under this cliapter, be 
debited with the loss (if any) occasioned by 
such failure. 


1 See notes to s 72 The duties imposed by ihis 
section are compuhorj under the circumstinces indi 
cated The bection does not Inr nn\ other remedy 
which the inorl/ncor iinv hive under tlie li"' 
S7joraeAidaml'nn»v Knmakxbi C JI L T. 2^9 

~ Cl. (a )— If a mortgagee ciiltixales tlie In'd 
himself, he is liable onh for rent at uliich the hndcouM 

hare been let. AV;* \ , 7 W R 2ii 

He IS not liinmd to eutivitc nn\ particular kind of 
crops Cir;e;» V Kesh<irmi,2 ll If C 211. 

If tnie ncroiints are not kept, the mortgagor h 
entitled to calculate it «m the highest profits the jiro- 
perty is capable of, P \Y R (05)10 

1 Cl. fb) _ff t|,g mortgagee Is a tenant of the 
land an'l agree* t«j pay tlio dilTertnce between the 
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lent and the interest to the mortRi^or, and does not, ®* 
lieia Imund to account forit.Gawffrt Dhar\ I{am Prosad 
•o Ind La 2B (Cal) II a mort/nfitc undertakes 
to collect rent, and is Inmself a tenant he must account 
for It tliough a suit forient would be barred,//ani- 
na'/tv BrahTnamoyi 1 C 1> 1 531 

4 Cl. (c) In the absence ot a con¬ 

tract. — Seehippnnv Chhtnna 18M L J 31, where 
such a contract was set up as regards pajment of 
^nlniiced revenue In Vet^afArm \ o M L T 

iSt the mortgagee was held Iialtle to p'r^ enhanced 
rereuue tso in 7htpp>t ' Kru/inasicnmi, 9 JI I. T 
200 So in Poiiijflfan ^ /f<im<tii I” M L T 517, but 
not m Amluiier t AripvuU 16 H L J 2S 

5 Cl. (h) —hether the niortgsgee cnlti\ates, 
lie nny be c’arged the net profits of his cultmtion 
or a fair oceu[ Ttion rent asnnyscem just Doc/iiiia 
^ oiniia(/( 0 V L [I 109 

6 Cl. <i).— liie iiiorlgagee IS Inble for mesne 

profits, with interest from the date of the deposit and 
IS not entitled to ans ileiluclion on acconnl of collec 
tion charges fJcni ' Nurum Daf, 5 Ind Ca 

5i9 

7 Ppoot of accounts —A niortctfieeinpos* 
session mil'll keep proper accounts •.ectioii "6(j) Iran* 
fer of Propertt Act, 9 \\ H 275, VodoM v Paldeo, 

27 A 351 

Failure to keep { roper “iccounls raises a presump¬ 
tion agnnet the nurtgngee but this does not mean 
tint all (■titements of the inoitgi,^r igtnist him must 
lie taken as tnie 9 \\ If J, "J The iresunijtion 
must be confined within rea«omhle limits and not be 
mere conjecture or Iwseil on inexact dita 11 W R 
r C 19. 12 M I A J*.7 2 11 I R I* C 44 \ 

<lcei'iou based iip^n mere conjectures i, wr<ng 1 
\V R.P C 19. 10 M I V 1 taibire to keep 
accnuQts and to produce them is a misconduct whieli 
ought to be liken into ronsideralion m determmm 
the question of costs. 
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In 12 il I \ 1J7 at p 194 their Lordships of t! 8 
Pinj Council {loint oat the duty of keepinj,' accounts 
111 these word-. The mort'tagee s dutj was to kffp 
an ^ccount of the gross receipts from the properly 
moitgaged and also the expenses of raanagement ani 
pieseriation 1 heir Lordships desire to enforce If 
evei\thm„ which nnj till from them on tiie subject 
die tint! as well S3 the pulit} and pnidence of keep* 
u)^ as* full complete and plain an sccouut ofd® 
tiaiisactions attending tlie imnagemcnt and receipt’ 
< t 111 estate moitga^ed as the natuie of the case will 
admit The gioss receipts must be such as the mod 
j,aj.oi lumscli pieiious to tlie mmtgage, would hi'® 
been entitled to 

The law was again explained in 20 B 263 tt 
p 371 4 Bom L 11 42 \t p 47 the obsenalion 
IS — The inoiip.a^oi seeking ti ledeeiu must prote 
how much oF the debt and inieiest h is been repaiu 
The duti of a mortgagee in possession is to keep t 
full true and accurate account of the actual receipts 
aud disbursements When an account is presented 
the Judge of fact on whom lests the res( ousibility of 
cf min„ to a trao dec bion must examine It and before 
ariiviHg at A cooclnsion as to whethei it is such an 
accoiiiic as a prudent roan ouglit to accept he must 
cimsiiler the details ami ascertain whether ithas been 
kept on priiici|Ies which indicate tliat it is probabir 
collect I tiimk that hofoie accepting or rejectim; 
accounts in suits between inoitp.agoi and luorloan^c it 
IS usually iiecessnv to examine them ciiticallj Th® 
omiision of the in >rtgagi»r to assist bj criticising die 
items mss, of couise, he taken imo cousidcrntioa In 
BOinc cases, such omission may ha accepted ns show¬ 
ing tint the nciounts cannot be nttacke I or in other 
w Ills ore known t) be coirect But m otlier ca‘es 
It nni raerelj indicate ignorance of ihe j roper coiir-.e 
to lake or ail inability on the part of tho client to 
giie suitable instructions to his pleader No general 
rules cau, o£ couise, be laid down In the presi- 
(leiicj tiwiis Ike j irt> IS cxjitcted to shew where the 
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nccounts -we wront’ but tbo |»nce<hire applinblg 
tliere m3^ not nhvats l>c suitible for ihp Mufi^sil 

It H true tbit no *.«?neral rule as to the xalne 
of accounts can 1)0 Iticl down still it is clear lliat in 
eacli case all the circurontances must be consideretl 
pueli as the relative position of die parties to each 
other the tra ie or caste of the inortga/,or and any 
other matters likeh to lie mateiial It is for the 
jartj n ho puts inrw inl the acco lilts to explain them 

and supjort them in biioIi a war as to convince tlm 

Ju Ige tliat there is bucIi a probability of their actura 
cj as to make it reasonable fir a prudent man to 
accept them 

W hen a mougageo d )es not produce nccounts the 
m rtgagir is ex[ ecled t > gue s »iiie evidenc-* to jiistify 
a decree I ir redompii >ti and mesne profits 7 \\ U §2 
fie IS entitle I t icalculatL on the basis < f the highest 
j i ifits tlie I lopertj iscajableof aielding R irnchaitd 
T haim I’ \'i ll (I'lOoj \o 10 In imtnehaiil 7 
Tj.rjf.h P L li ) the CJiiel LiuArjiij-^ 

that the interest aaas equal 10 the ] rofits uherc the 
mortgagee di I not keep accounts 

8 The mortgagor ma\ b) coaataact ilepaivehain 
self of tin right of calling for acc iiints C W || 2S3 
12 A loU P C Contra 10 W U GW It 0’ 

Anj agi-eemeiit made In tlie | artieK as t > the manner 
ot ftccouotm^ mil I e enf nee I at u t illegal Uius i{ 
thej have »i.rie I that the re>i lue < f the sums recensu 
from ihe land after f lament of interest shall he 
cained to Iiqiu lati 1 of die (niicipal and the accmint 
cloved to the end <if each sear die nceouuls must l>e 
taken iii thiv inaiiiier IJ M I A 4 n nt p •} ij 
S) avlierc the (irties agreel ti disjense nith the 
ac ount of the ri it m d j lolits «n die one m Ie and v f 
interest <u the < ther ml acquesceit m the cour e 
adopted ba the I/nver Uo art of allowing interest fnr 
SIX sears on tie prinei] il siiiii then <lue the lliph 
( onrt refiivcil to interf* re with the onler of the I/iw^r 
Court m this Tesject 4 U 5 s 4 
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&0 if the morf^gor has contracted himseJf o’t ^ 
tlie Mglii of taking accounts £nr profits he is 
entitled toil 6 C L R 237, P C 

The fact that the jiirclia^er of the eqmt\ of w 
detnption recened a certain sum for payment to I''' 
moti^agor does not preclude him finni clainic 
acetuDts 3 Agn 91 IMieie a moifpige u«u 
fructuarr a reservation o£ Ijon (which is af 

rent) to the propiielor does not reliere the roort'T’'’^ 
of tlie fluti of jenderio„ accounts 4 R 103 ■ 
\\ R 163 See Also 5 A 41H as to the effect p 
an \3 a|ib-ul ais on the question of waiver of the ri ' 
to call for accounts 


9 The accounts must l>e troduceii 7 M R 30 | 
'Igia 153 I W R 103 7 H R 10 2 fhy t7 • 

Ilftj lo2 W R 271 C Vt R 84 ’ l\ R S2 

Tlie account must bo prepared by tl e mntgicee 
In his agent aud must l>e full andciniplete " * 
fOl) 177 UniJerthe Re^olot'oiK the mortgagee h» 
ti file Ins accounts and to snenr them Ki be corifpl 
0 K 572 13 C L R 128 lie need m t P 
on„insl accounts in tl e fir^t nstniicc 15 C L ” 
128 


1 oiitees Mihal Milanee pa| ers fnidars and Jsnia 
tt asilbaki P'11 ers are not such ncc omits perse but 
ntnv corroborate such account o V> R 271. ^ 
R 84 See liowever » \4 R 53 


Iiicomc-tns j apers are not evidence for I ut msy b® 
} roved 'igimrpt the mortgagee 9 R 27 > 

The tiuth of the account inn lie [roved bv the 
exsinuntioii of the mortgagee or i £ a co-siiiier havii'S 

a com[ etciit knowledge of till ficts II W R CC , u* 

fict bv the examination of nil} agent ocquamted with 
the f icfs 


tMien 'in occoiiDt liSH once been fsken it cannot 
If ie-o|ened, bj the injrigagur 22 M R J 72 nnl 
2(0 ISW.It (.>, orhy a Mibscqiicnt mortgagee ' 
Ut, or bv nil asaiguee cf tli< m irtgngee 2 it 
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If tlie "iccount slums bilince in f■l^0IJr of the 
ortgigor the | ropei'l\ must l>e freeil from the 
inrt^n,^e debt hhcI tlie mnrttii^r is entitled to the 
ilance 7 II ISi, and to interest on it 7 B 187, I 
r W 70 \ mortgagee who his obtained a decree 

ar foreclosme cannot reeetle from tlie accownts He 
aust pav winterer excess he has realised 6 C 177 
C L U 375 

10 Annual Rests.— In accounting annual 
ests ire ilhiwed igmnst ihe mortgigee 6 A 303 
Ins IS specinlh vi when interest is kept more tlnn 
'311 up frf m ^ear to \ear nnd ilso when the principil 
nd interest ire botli pud off The form >f direction is 
liren it p 307 of Brown and Sliei herti 

When linds in and out of British Iniln ire mort* 
:iged br one dee<l the Court mu tike an account of 
he rents ind profits of all the lami so tnortgiged m 
'oler to see whether the debt has been pud off, 1 
^ 431 

The itronnt due under i decree msi m e 8b being 
iscertained and reported to the Court a further step 
8 prot ided for by s 89 Transfer of Property Act 

77. Nothirg in section 70 clauses (6) (d), 
(if) and (h) applies to cirob 
merest*''*'There there is a contract be¬ 
tween the mortgagee and the 
morfgigor tint the receipts from the mortgiged 
propertt rIhII bo long is the iiioitgiiree is in 
possession of the prnperlj, he taken in lien of 
interest on the principal monej.or in lieu of 
Burh interest and define portions of the princi 
pal 

In the absence of an ex| ress siH nlitinn in ii-u 
fruclinr\ morlgigee i-* nut lublc to render account 
iti ft redewn Oou even thougU the profits are to go 
In lieu of n pori'on of the interest onir, Shntiiinnfi‘'t 
V fifulm? 7 \ L J 7s7 ^or is heboun I lo acc< unt 
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for rent Inch lie ought to liave but hns 
imincKi Fahii v 6/icr, 10 IdcI 


Wheie there is an express stipulation n,- 

of accounts the mortgagor is not 

Hum I’e xhndT hhem karati, 9 Ind Ca 9<o{''l* 


78. Where, tlirougli the fraud, iinsrepf 
sentation, or gios-. neghcl' 

inottgagee atioll.e 

person Ins been iiicluced 
achnnco money ou the secnrity of the mort^'i 
edpiopcit\ the prior moitgigee shall be pO’ 
poned to (he bubsequeiit moitgagee 
1 I g where ft prior moitgagee 
m itgigcofniortionoftlie plopert^ mnitgagetl to i 
to a thin! | art\. without disclosiug bis owu he" . 
was 108t| oiietl to (his mong!i„ee, filntnit ' 

W H 2bb /famaui 6teei etc Cf 15 C W h 


I Iho rents and I lotits of the mortgaged pro^ef' 

wete to bereahstd In llie inoitga„ee tliitmgh his fle,®' 
An attachment of the |mn>ert\ uas subsequendr 
at the instance of a ni< iiey <lect« e-l < kler After bU 
ittachiiient the mortgagee nil med the niortga?®'' 
i< ene the rents of a | oition of tlie piopern 
l’riv\ Council held that as to this f nrtiou the mo' 
„agee WHS I ORtponeil to the attuclung creilitoi wli’’ 

j o&iti >n was similar to that of a j ui>ne iiiortgiu'' 
Jitjjeeuiini y lltmthsa y(j \\ 1 ,P C lO 

2 Sale toy moptgrag-ee. — Cases frequen' 
nii'S irhere a mortgagee has sohl the i lO] er 4 > uncitr 
inoiicj di rice obtained b> him eithei ou the nioitga- 
or iihciwise witlimit dibclosing lus in >rtgige h<' 
He cannot eufi rce liitt mortgage n,ainst a pure! I't 
f r value nho had no notice eif the luii '/'d< 
o/biiN Shih^ihai, il \ d'ly, lldllai'idt^ v d'"' 
I-' \ n^7. Il.nh rbur il> c (;l)0, 

k \v |{ 167. 1 ' c, hhlljjobllllI ' 
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3/iama 1 C at p ?*>3 • Vart tn I \ I)h indn, 22 B 
324 at () C27 4 B 57, Ajipcfintnf v Ifnkhna 12 B 
378. Jrgiiuath\ Omigaredlt 15 M 30" , A'rtsfun % 
Veiikataclialapithi, 15 \I 412 Tlie Hst h a \erj 
strotiK ci'^c llieri the m nlMtt*** wt** •» of 

Jie 1 liiiitilT lo whom the mortgage tns i‘*‘i]gne<l iii 
1888 hut in 1882 the plaintiff wJio ms aware of the 
morti.a„e had the moitsagctl propem soil in execu¬ 
tion of a money ilecrt c n ithnut notift ing tlie mortgage 
Uehl he coiilil not enforce the morigage against the 
^execution |«rc!iaser Contra Jo*ht v Joshi 2B 
650 where sale of \ part of the in irfgased properts 
bj the uiifliaided son of the niortga.^cetothe defendant 
was held nnttodebai the moitgagte frim enf ucinghis 
'securitt again«t this |orti n See als' Diilfah a 
APMfo 12 W R 303 A/»tf<i;i t Imirn'in ' \ U N 
210 4hmf ft D Ur 3 A W N t.l Dh ip v 

7(ji iidrtl)r/ii! 0 \ 20) fhtnla \ fSildro 14 \ >09 
Isnlsiastr ng case There, a one hiswa sliaro o it 
of three undinlel hiswas shares was inort.accd to 
the plaintiff and tvv) liiswas ehaieeweie sold to the 
defen lant in exe imm of u niona decree against 
the mortgagor an I a j)Drtion of the sale jroceeds was 
hppripnated In the niaiiilifl tonanU his inortga,.,e- 
<leljl , held that eseo u it o >i]l I ho shown that the 
parti uhr hiswa mortgage I i > the j laiulifl passed to 
the ilefendaiit the f irmer was esi j n I l»\ liis peri- 
OUH con 111 t fi< III Kclling the | r | crt) un ler his m u t- 
jigigt flfinifis ha ji 20 U iJO iswoith notu-iiig 
' lliere tlie mirtgi, e un ler n r. gi-lcred mortgage sol I 

I the propertt iii eseciilion 11 a mouej decien without 
announcing hisniori^ige uudei 8 2S7 C 1’ f and the 
'l aiiciion (urcln i r ha I ni actual knowledge of the 
mortgage , it w is hcl f that txcept in a ease of frao lii- 
leiil 0 uirealiiunt registration is Biifficieat ii ilice li a 
J urcha'cr, ni d tint as ihe omission uu ler s C P 
I C , w IS not an esi '| pel tin in »rt..ai.ce coo! I < of >r c Ins 
'] Kieunij agiinsltlK in)rt,,ig r and the luiiliaser A 
*• iiiort.,igie li )1 Img two tJioru,ag‘s oter tlie same pro¬ 
ps rt\ cm siu f ir sale of the property on each mortgage. 
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Su tdar V hhohi 18 \ ^ N *>8 If 
ga„ee after ] loclaimiag Ins lien sells the ni 
nr iporty in execuUon of a separite decree t le c 
the other morUigees is not destroyed ^aT 
Lachmi 12 A W N 101 It the i, 

purch'isea iin ler Ills del lee he cannot sue a? ^ 

i prior mortgage Khuajtv Imaman jA * 
The same rule applies when a mortgagee se ^ 
property undera decree for one instslmeu . 
mortgage debt without disclosing his len 
rest ft«m Chandra v Jai Ham 2~ B 
a holder of two moiigages oier the 
sells a portion tliereof m ctecutioii of a .,j 

second mortgage wilhuU disci >6ing the first g 

and purchises It himself the latter c'lnnot h 
against 1 piiichiser of the ».|,t y, 

deducting a proportionate amount of the ^ 
y Bala)i\Z\i 45 9 I A 21 ^anuar. vJ 

il/osliiaf 9 A 690 proceeded on the same grou ^ 
20 D 290 A lersonholding livo 
sue on the later mortgage for sale subject ^ t e 
K.iUxramv Kanchod 30 B . nor l.a>mgj 
on the first can be enforte the second by 
353 4A L J 2>3 3 A L J 24^) “or ^ 
property twice over bitndar v Bhula -U A o-* 
The fact Uiai the moitgagee it some time or o 
notified 1,1, oliorlf •" f iirt 
the Piiichisei rvharam. v Riimchandra * " 

k™oj/iv Bosfto.6,.n IOC 609 ■ 'I‘k'® 

on nn nprlication for declarant n of lien refuse 
notice It the moitgagees are not ‘'ejrived <>f ‘ 
pnorlien dWnlA/tv Khetixngh llA N oh 
If a mortgigee obtains a simple mouewlecree 
Ills mortgage bond O 31 r U (oorresj'onding to 
8 991 tells ns that he may sue again to entorce 
6ccnrit\ If, in execution of the moufJ deciec 
Ins I fill the propertt sol I, there is no security lelt 
1 e enforced Ilenre it Ina been liel I — 

(0 that as ngainst the purchaser in exectil 
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of llic iroiiMnlecreo tlie m«rtgnf,ee con not tcek to 
Inve the pn j erl\ re-sold in enforcement of the mort- 
RHC'C ^eeiintv, Kntom \ llajCoomat, 2" H 
187, 

(ii) that if the deeree-lin'der himself purchases 
tlie |)ropert\ in execution of khcIi money decree, lie 
im\ enfnice the Jiiort,jpi"e lien against a person nho 
puicliaseil tlie propeilj at a prior sale m execution of 
another atil prior money decree, ./oiiiJieti;[>y s 
moiiej/, 7 (' 714 OAemiling Donsmoitc^ ^ ./onmen^oy 
3 (J o63, higgtinnalh 2i\V U 460 contra, 

JCtiteemoonmaa v //iirooiinis^a, 15 W R 195, 10 \V 
R 46S, de/inmfiit \ Choouee, ib 27, 

(ill) \ sale under such n mone\-<lecree passes the 
inteiests of both tlie moitgagur and the mortgagee in 
tlie mortgaged property, Uimi><i»* \ Aoicrutfun 8 C 
iL R 428, Wiirri Mohun\ (7nt/«. I C L R 152, Hart v 
11 al fhmun,'i 1] C14 . contra Khubthandv Kalian, 
1 240 w Inch held that oidj the mort„agoi a interest 

passes, and that decree-holder pnrcha-er cannot resist 
a claim to forcelosc a second mortgage of the property 
created prioi to the nttachmeiit and sale in execution 
of Ins decree See also dA/iernm a Knndktthore, 1 A 
S3G 

I Rights of third persons not parties to the suit are 
tof course not ailected, Vvjnaih \ Gobiirdhwi, 2l \7, 
R 210 

Let ns couMiler the principles uiiderljuig these 
nilmgs Tile prtnci|le is that regiairatuui is 

1 nolue of a mortgage The Court is, under 0 21 r 
CO, hound to disclose in the proclamation of sale any 
incuiiibranct’to winch the propertv is liab’e Tins, 
j liowever.doetp iiotai j>l> to cases m winch the execution 
of tlie decree has iiien transferred to the Collector 
Aiioihei ndc of coiniiM n sense is that the Court can 
hase no idea of a lien unless the incunihrancer di— 
clo'es it hrom thc^e the following rules are dedu- 
j cible — 

j (1) Tlie presumption of law being that every 
official act has been done proper!}, tt must be assumed, 
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78 until the eoutiuj isshnnn that a proclamatun no*!'’’ 
0 21 1 GG Civil Pn cedure Cl de specified the idc"'" 
bniKPRon thefn)|ert3 20 B 390 9 A 6J0 fliia p'f 
sumt ti( n < an arise only when the sale proclamation 
not 1 induced If the sale proclamation la produced an 
13 silent about iDcumbiances oi tlie particular mcu^ 
bianie III question the fault lies at the door of tie 
incumbrancer He can, liowevei sliniv that he an 
nnunced hia charge bat the Couu refused to notice it 
11 A N 85 The onh inivie of pioofinsncha 
< ase 13 the piodnction of an apidication filed for die 
puipo^e It IS not sufficient to prove tint at smie 
oi otliei ho nolified his chaige orall) to the Court 
B 314 IOC 6(t9 

(2) The sale piocla nation being silent as t > the 

parr culm mcumbiance m qneation and the Iieuee not 
baling I roved anv of the facts inenti med in the latter 
poition of (1) aconllicl anscs beineeii the effect of die 
registiafnn of a lien a# n nee an i tlie duf> of m 
houest lienee to ilisch se Ins chaige Apiiidentnian 
should make even relevant enquirj befoie investiiu 
his money if he does not he has to thunk liimself f 
am loss On tl e other han I he is (iisrifie i in nsBummtJ 
tliat u cliaige, not Ioiified diesn i exiat line, tl it 
if the lieuee is other than tl»e decieehildei ih'* 
ii'>unil lion will not *” '‘Ont^ar with tl^ 

latter Hut the decree hoMei is diffiiei tlv pUoe I 
It IS ins iliitv as on honest mm to lisrl se his lim 
Hence unless he can explain anav ins niinssion salH* 
fnct rily or prove that the pnrclia it piirptfcU r"'1 
intention illv abslamel fioni making uitiouieh liecin 
mil subsequently spring the charge on the ) oic’lu' er 
Thispropi sjtim Ins iiiiich nioie f ireo in chia of R les 
under nionej decrees aficr ihn psAAing nt tin 1 niisf^r 

of Property Act For, by O 31 r 14 a mortga-.er 
cannot sell the hi irigageil piopeitv i m pt m « xioiiti u 
of ihe decree on a hUit prourly fnimd under « C*. 
Iraiisfer of Pnvpertv \cl .vll oilier salis are 
inviihd if not illegal I |iiitr will not 1 elp oin-’ 
who las piii|x/lclv cniitriveiu I the pmiiiuis of 
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Hn If a raortjjiRe is not registered, tbe purchaser 
cannot, by any menn«, be aaid to have notice of it 

Ifthe first sale is for an instalment of itie morts’ago 
debt but there IS D itbiDg to shonr this fact the same 
considerations apply, 22 B i>36 (nfit supra ) 

(3) If m these cases the mortgagee himself pur 
chases tlie piopertv his mortgage debt h under a 82 
Transfei of Propertv Act discharged to the extent of 
the proportionate value of the property See « 82 

(4) If a pei son bolds two mortgages civ er the aame 

propertr the f illowing considerations arise —(0 He 
Pfllj. the propeitv under the prior mortgage the Jiabi 
litj of the purclnser on tbc second mortgage will 
depend on the disclosure or otherwise of the second 
mortgage 1 lie preceding rules vtiII spplv kfis/inJ- 
naefiartar v luiiicfcicfienor 30 M 3)3, 4 A I J So3 
i »W I 210 (»i) He sells the propertj undei the 

second ni itgige the same considerations hold good 
See M A flju MB 45 If the morigsgee hini«elf pur 
chases that pr iperty in execution of the decree on the 
second mortgige s 82 at phea See 5 A \ 2U) \ 
mortgagee miT sue on the earlier of two mortgages 
provided he does not sefc for sale Gubject to the later 
mortgage GobindiT flanhnr H C N 1053. 

1 Gross nosrllgrenoe —/^arttnyteuh tide deeds 
—here a mortgagee Ins been guilty of negligence, 
more or les-s gr iis eg m handing OTer the title deeds 
to the m irtKSis r the f dlovring c inclusions were nrriv 
ed at bv the t ourt of \| peal in the Northern ( oiiuliet 
Ftr'' /fifurirree ' amptm^s v ITAcpp, 2ti Ch I) 482 
“ riidt iht t'o ut vv ill I o^tpone the | nor legal mortgagee 
to a subs ejuent eciuitable estate —(a) when the owner 
of the le^al estate has assisted m or conimed at the 

friul which liad led to the creation * f a subsecjucnt 
ecpntalile cat «tc without notice of the prior legal estate , 
of winch H'Si-'iancc or connivance the omi^aion to 
u«e irdiuarv care in inquiring after or keeping the 
title d< e U niav be and, 11 Mime cases, has been held 
to 1 e stinicieot exulence when such conduct cannot 
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othernise lie exphincj? , (6) wljen the owner of the 
lefial est-ite ha^ ccnstituted l!ie niort^-agor his a^'ent 
with aiithoritv to iiiseinone\ and the estate thus 
cieatecl has by the fraud or miscondi ct of the agent 
been represented as beiag the first estate , but tint 
the Court will not postpone the prior legal estate to 
the subsequent equitable estate on the groiiutl of mere 
caielessness or want of prudence on tlie part of tlie 
legal owner ’ 

Mere negligence is therefore no ground for post¬ 
ponement, unless It amounts to fraud Not obtaining 
the title deed is ineie negligence Samaitindra v 
oaft/tari, 4 M H U 3C9, CluUiappa v I'masamt 7 
Ind Ca 810 (Had) In India the exact amount of 
care as to title dcetls depends on the legistntjon of 
the mortgage deed If it lias iieeii registered the 
conduct of the mortgagee in n it getting tlie title deeds 
must aranunt to an estoppel if lie is to be postponed 
Sdamatv Itudhiungh 1 A 303 Hangnsitmi\ dnti'i* 
tnaffii, 31 M 7 Mutisami\ Hojagopila 4il L T 
217 Thus if a mortgagor obUms possession of title 
deeds fioin the legistered moitgagee under some 
pretext or other, and creates ii second mortgage the 
latter will not hare priontj mer the former unless the 
piior mortgagee has lieengnilla of fraud lioInmKunJ 
V Ifofi IS II 444 So where a morl^jgor obtained 
the title deeds to mise mouej to pa\ off the prior 
inortga.,ee and borrowed Rh 400 from A to pay tins 
oil and subsequently telling A tliat the first mortgage 
was paid off executed a mortgage of Rs 1 200 in 
^vour of A A was not pnoi to tl.c first mortgagee 
Damodri v Soma3imilra 12 M 43^ Suwheie the 
pled,ee of the mortgage deeil letiirns it to the mort¬ 
gagor who creates another mortgage the priorities 
remain as before. Viif/m y San,i. 8 M 200 So if the 
prior mortgagee,petiims the title deeds to tlie mort¬ 
gagor acconlnig^to the cnstom of the countrj and the 
latter creates another mortgage m favour of a person 
'»holn, „o actual n Hice of the first mortgage but 
““loea not seirchthe registry, the prior mortgagee 
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Is not postjH iicii AAhether rr^istnti n is ii tier 
or Dol IS 1 q lestion of fact 2 < \\ \ 7 0 I he 
else Is ihfftrent if llic mort/»acec allons the niortgiijor 
to retiin j>os essiou of llie tilledewls for 11 iiniher of 
veirs \ Vaiiroa etc M 2C8 rm 

tnj Madras cte \ liotrla dsoit 13 M bo 

where the mort^ace is unregistered Vadria etc \ 

T cnliatrangiah 12 if 424 

4 Purchase by mopteageo —On a some- 
wliat Bimihr principle Gulab v temian 5 V 51J was 
decided J here K h-u) a propert> which was snhject 
to a mortgage m fiTOurof \ sold in execution of a 
money deciee and purchased it liimseU A obtained a 
decree on liis mortgage an I assigned it to K Held K 
could not ctifurco the ilecree ngamst tlie mortgagors 
other } roperty if be knew of the mortgage or if m 
consequence of it le | aid alessj rice ll an wlnt he 
would haie See aUu t A U \ idC where a second 
mort„igee who liad purchased pan < f the j roj eitj in 
execution of his mortgage decree and had aftensards 
purcliihed t!ie decree on a prior mortgage was not 
allowed t • enforce the latter as agaiasl the propertt 
m tlie 1 an la of the auction purchaser of tlie rest he 
lias ing faiUd to specify the amount of contfibuti n on 
the property purchased by him 

5 Estoppel - On a similar princij le a niort 
gagee may be estoppetl fr m setlinj, xij 1 is n orlgage 
as against a subsequent innocent purchaser for a due 
and without notice if liis conduct lias been such 
as to come under s 113 «f the Lri lence Act 
It i« necessary for ibe purchaser to proie actiae 
connivance or fraud on lie |art of the mortgagee 
for registration is notice of the mortgage an 1 it 
IS the duty tf the purchaser to enquire alKjut tie 
state of the mortgage Witlmii such proof the 
mere fact that the purchaser I a 1 n art lal k owlcdge 
of the j nor mortgage will not suffice P II (1870) 
No 70 even thougli the mortgagor was in jsissessio 
of the j roj ertv at tlie date of the subsequent sale h 



308 Tre Transfer OF Properti Act 


79 80 ^THnce ol the account a/l'^inst him exceec^ the 
sum of Rs 10 000 B A Co are entitled to the 
extent of Ue 10000 to priority o\er C 

I Ins depiits fiom Bophtnoon v RoU OHIO 
514 In Gotind \ Ravjt, 12 B 3^ the pnncipJeof 
this section nss enunciated hut the court held thnt 
the purchaser of the equity of redemption, by alloirin? 
the mortgafror to appear is ihsoliite owner had in 
duced the mortgagee to advance a further sum find 
therefore could notredetni without paving 

To he liable to pa^ the further advance the eecoiul 
mortgagee must have ha 1 at the time of taking his 
mortgage notice of the first Tlie advance must he 
to the m rtgagir befoie he lias parte 1 with hi« right 
of ledeinption Rhiqioa»dt» v S/jnmdir 23 A 420 
A mortgage bond vra# iiumdevl to secure further ad- 
rancps up to die sum of R« lOOftO at a time Trans* 
actions followed and roore thm that ainount was paid 
hy tUevnortga or to the mortgagee leavm,, a balance of 
less tlno fls 10000 due Tie mortgagee csn 
rec ver this from lie mortgagor Hotndrny Tarim, 
31 C P07 Seri ijH vvhetber it could hare been ns 
against a puisne mortgagee 


80. No mortgagee paving off a prior 

Tacking abcl shed •H"’<|fe-'p./vhetheT With or 

wUliout notice of an mterme- 
(Infe mortgage, ^lall thereby acquire any 
prinrit> in respect of liis original security 
Aiuf, except m the case provided for by section 
7^, 110 mortgagee making aanbaerjudit advance 
to the mortgagor, whether with or without 
notice of an intehnediate mortgage, almll tlierebv 
acquire nny prionly in respect of Ins security 
for such subseqnetit advance 


Tv en prior to this Ad, the thctriiie of tacking 
nU hsii«>(l 1)^ K SO hail 1 ecu held mnj phcable to 
In ha PftiirJurmig r Yarat/an 7 11 52(5, f,aluel \oth 



18S2] Tjif 'IfiANSfEB Of Pnoprnn Act 


300 


V Tremlall 3 0 307, SnhaVi \ liiqhunilh 7 V 
563, Cdmji V lilinqa/ri 2 B L App -lo 
(JotiMi ircjMi \ Brn/ff *> B T R 463 

(,’hiii % \affanimi] J8 M 303 nn jn«tinco 
of t!ie second part of s 80 A niortRnjje of 1874 was 
fnlloned bv "tu unrc^iattted oomproiime for tlie afUnnce 
o! an ndditioaat sum Jt ms Md tint a seootid won- 
C'^o^e need onlj laj the sum secured by tbe original 
deed r htsJim 12 V 516 la another 

ifistanee There a pro|ertt was sold under a 
decree on two mortgages It was held that a rurt 
gagee mtenueiliaie bemeon these two mortgages 
was (iititlcil to the sur|lus of the sale proceeds 
after [ajinc of! the anuunl due on tlie mortgage 
prior to hi8 own in preference to the decree holder s 
claim on iii-> anbsefiuent mortgage Hut if the 
cinduct of the puisne mortgagee has been such 
as to amount to standing bj md allowing the jrior 
mi itgae,ee to make further a f\ances to the mortgagor 
under the siq position that he was still the owner 
of the I ropertv the puisne mortgagee is estopped 
(laiiii/nn v Raiji 12 D 33 

\s between the mortgagor and tbe mortgagee the 
section imposes no restrictions A mortgagor can 
whcthei by the inoiigve deed itself or by oilier bonds 
make the re lenn lion «f the pn*perta conlitional on 
the jayinent of some other debts 20 11 310 p II 
233 aid 23b 4 \ 83 12 R 231 18 11 755 and 

sec also 18 H 571 2'. C 611, PR (1890) 
No J and s 61 and nitcslbereto S 80 prerenfs 
such ail agreement l>ein^ binding on a puisne 
ni rigagee lh<ii„h a i rimte purchaser of the 
pijiiiti of redeiii] tion was held to le Ijoiind iw £) 
11 233, and it was duibtfiil whetl er nn auction 
inrelnser was m the siine posm n 12 B 231 
A {iirchi-er of the eijiiiti of mien j Iidd be/ re the 
further hnu is not iHund ly nn agreement as 
alioie state 1. 21 A 3N N 121 

A mortgage by deposit of title deeds mav be for 
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79 80 b'llince of the accoant ajjiinst him exceed the 
sum of Rs 10 000 B & Co are entitled to the 
extent of Ra 10 000 to priority o\er C 

I Ins depsiu from Hoplin*on x RoJt 9 H L C 
514 Id Goeind \ Ravji 12 B 33 tl e pnncipleof 
this section uis enmicialed hiit the court hell thit 
the pm chaser of the equity of redemptt m by allowing 
the mortcfagor to appear as absolute owner had m 
Hiieed the mnrtin^ee to advance a further sum and 
theiefore could not rede m will out paying 

10 he liable to pay tl e forther advance the secon I 
mortgagee must have had at the time of taking his 
morfgi^e notice of ihe first The advance iiiu«t be 
to the ni rtgag r befoie he has parteil with hi® rigl t 
of ledeuption lih nwandi* x Shamdas 23 A 4®9 
A tool tg ge bond was i iten led to secure further ac! 
vances up to the sum of Rs 10090 at a time Iran* 
actions foUowerl and ra re than that amount was pai 1 
by llipmortsrv or to the mortgagee leavingabilanceof 
less than Rs 10000 die The mortgagee cm 
rec \pr this from the mortgagor Idargiidra v 7’ariiit 
31 P 807 SedtjH wletler it ooul 1 have been 8® 
again-t a puisne mortgagee 


SO. No mortgagee paMng off a prior 
Tackins abol shed whetlier with or 

\t|tIiout notice of an interme 
dnfe mortgage Bball thereby acquire any 
pnont> in resj^t of his original security 
And, except in the case provicled for bv section 
/ no mortgagee making a subsequent advance 
to the mortgiRor wliMhor „,tli or witl.o.it 

notice of an mteimeaiate mortgage, shall thereby 
acquire any priority m respect of his securiiv 
for such subsequent advance 


nl to this Art the drrtrne of lacking 

In**!!!" n t * ^ ^‘^11 imjphcnbic to 

‘""a Jnnditrmyx yaraj>jn TB 520, ( oliiel \ath 
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V Fremlall,5 C 307, Sirtalfc v Tluqhtinith 7 V 
5C3, Vdaya \ Bhiqahrt, 2 B L It, App 43, 
Goiirnuraiit \ Brnia, 5 B L R 4C3 

C^iju \ \ngammol, J8 M .3G3 an instance 
of the ‘■ecoiid pari of s 80 A mortf'igc of 1874 was 
followed b\ an unrr„i«tere<l eoroproinisp for the adt ance 
of an ailditional sum It was held that a second mort- 
“cajjee need onh jaj the Miin secured hj the ori^jin'il 
<lced Vilhnlnl \ Ktshnt IJ \ 5tC is anothei 
instance There a proj>ert\ was pold under a 

decree on two niort^'V,'^ It was hefd that a iin rt- 
csjtee inteiniediate lieiweeii these two nuirtgagcs 
was entitled to the Mirplns ..f the sale proceciN 
after pajing off the amount duo on the iiiortguRo 
prior to Ills own in piefeniice to the dccui'linldcrV 
claim on hi-^ Biilwetjuciii inorigsge Hut if ilx 
conduct of tlie piu-ue moitgsgeo Ins Intn Midi 
ns to amount to Atanding h> and allowing llic piioi 
mortgagee to make further aiKnneOH to ihc murlgagoi 
under the sup| oMtion tint ho a\ns Htill tin owiui 
of the j'Toports the |>msiio niurtgagci ih i hIujij i d 
(leundnu V 12B 13 

\s between the mortgagor and the niurlgiigee tlie 
seLtion iinposeR no restiii ikuim A tnoilgiigni mh 
wbethel b) the moiigige deid its« If i>i b\ ullii i IioikIh 
make the redpn)(iijoi( of iho |u<|<it\ < nuibiiouiil i.n 
the paainent of Mime olhi r d^lits I’O It -Id Hit 
233 ami 23(1, 4 \ h'). 12 )i 211. IM M 7’, ,,md 
sec also 18 11 '■.71.2', V Oil, I’ 11 (IMI(I) 

No 2, and s fil and noliathenlo S Rfl pinriiln 
such an agreement Ixing lim»ling on u jmlsno 
mortgagee llim^li a ]irivat< |iir<hii«ir of ilii< 
eqiiit% of re<liM]|tion mitt held to Im iMiiind in |i 
11 J33 , and it w is thnihlfid win'll fir nn iim tinn 
purchaser was m th< saiiio itihiil'n, |2 II 2.11 
A pnrcha-i r of III! ,( >ii in) (inn Ixfoiet'),, 

fiiriUer loiin is not Im.mikI by ail ngruiiifai 
alfiie stated 21 k W N 121 

A mortgage bj depoail of title deede mar K hi 
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80 present and future athances, 10 B 6"4 It I>as been 
held tliat such a mortgage co%eis present and future 
adiances 17 V 252, (,B L R 701 The tlefendinj 
had executed a mortgage lo favour of the plaintiff and 
handed him the title deed of the mortgaged property 
bubsequently the pUmtiS advanced a further sum W 
the defendant, who agreed that the plaintiff sliO'’' 
retain the title deeds already held bj him as seciiniv 
for ilie repayment of the fui'her advances Iheie was 
no fresh deposit of the deeds Held, t!ie plaintiff wa? 
entitled to an equitable mortgage m respect of sue ' 
further advances, 25 C 611 See notes / quitibli 
mottgage to s 5S 

The Act makes no provision for nnotlier mode of 
tacking As against the hetr of tiie moitgiROC 
peisons liable for Ins debts by leasmi of p<'‘-'C*9ton 
of his property the moitgagee is entitled to tack 
imseciiretl debt to avoid mulliplicily of actions, Righo 
V Bahant 7 B 101 

The last wonls of a 74 Tnnsfer of Property 
Vet are also m point ‘ And tlie 8ub>eqneiit 
mortgagee shall, on obtaining r.ueh receipt acquire 
in respect of tJio property all the rights and 
powers of the inorigsgee, as such to whom he Ins 
imde such tender” It hna been lielil th it a |'ui°ne 
mortgigee, b) |njmg off a prior mortgagee, acquires 
only sucli ri>.1)l8 as the latter ha I ’IJierefore, 
if iicder tiie decree ohtameil b\ a piior mortgiuc^- 
some of the mortgaged pn.j erties are ielea«eci, 
tlie puisne moitgagee who has satisfied the decree, 
does not aeqmie aiij right to the pioj erties 
released, Muh AIi a Kafyan, 18 A ISD Where 
iiiortgagcH were executed b\ ilie trustee-»f i re¬ 
ligious institution, liut improjHrly, eg, in exic-s of 
tlieir powers, and the second moitgagee pud off the 
prior mortgage, it ms held that b 71. fran-fir of 
Property Vet, did not apt h, honpnua \ Cltiihm- 
b.ir,im 10 M JOj 
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Marsliallifig and Contribution 
81. I£ the owner of two properties mort- s.si 
. g igcs them both to one per' 

then mortgages ono 
of the properties to another 
person who hia not notice of the former moit' 
gnge, the second mortgagee is in the absence 
of a contract to the contrary, entitled to have 
the debt of the fltsl morlgigco satisfied out 
of the propert} not mortgaged to the second 
mortgigee so far as such property will extend, 
hut not so as to prejudice tlie rights of tlie 
firot moitgagee, or of anj other person haiing 
acquired for laluable consuleration an interest 
in either properti 

1 Scope —lUo laile of marshalling clues not 
(lestror the rij;ht of the first mortgagee over the 
properti suhsequfiiily mo'tgaged It merelj entitles 
the avs,Uscc\ueut rcun«a,.ee m force the fociTiet to 
proceed fir$t ngam-t the other properties mort* 
gaged 1111 1 d tlie t>rocce Is of these are not snffi* 

•lent to hati'fj the amoMiil due to the prior inort* 

;agee the latter mat im>ceed against the other 
ropcrties lliis was sImj the xieiv before the 
Act came into force, \tnrn \ Shttkh 16do I 
R ( Cl) «>”4 riic reasin )«i that »hd«* the of 
the pri ir m irt„ i^ee will not, be am means be injured, 
tlie «iili«equent morigagce nm be if the } nor mort- 
giigeo proceeds against lioth i*etsot properties at once, 
or proceeds fir-.t against the [ ropertv sulr-equentlc 
tnniigago<l Ihfhonilh % Ktilo Vohtin 7 W H 483 
In rulU ca-ev the Coin has the |K>Ba?r of determining 
the order in which the proferties slioul 1 be soli, 
Vo/inmnicd Si/ f ' i’, 7 Ind Ca t 

2 Section Inappllcnltlo. — t diiTiculty 
ma\, however, arise win n the retiio l\ open to the 
prnr mortgagee is b% war ol foreclo-ure O o4 
r 4 ( 2 ) |>omts out a way onto! the diffieidiv where 
4su 
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the prior mortgage is not by way oE conditional 
The subsequent mortgagee ina\ npplj thereunl^^ 
for sale and then he niav pat the prorisioiis of thi< 
section in force Bnt in the case of mortstas? 
conditional sale the priir innrtgigee will m *1’’^ 
'[ this rule be entitlctl to foreclose both the po'" 
I ernes at once 

A siniilar diflleultc inav be experienced m the M ^ 
of an usufnictnarr mortgage Tiie mortgagee will i” 
■•1 ite of the sect! m be eutitleil to remain in po^ 
of ill the projiemes mortgaged to him But ifuf 
1 r ceeda to sell this seclu n may be pnt m force , tbi* 
ulieiher be h initialh entitled to sell orobtiinasa 
< rdtr for sale under O 34 r 8 

3 Marshalllni^—If tlie pnor mortgage 

sotisbes bis debt out of the properh suh equeiUlf 
mortgaged without < bjection < ii the put of tli? 
juisne 10 iimbraocer die latter ^hoald be allowe* 
to realise his dues out of the | lopertv coiupri-* ' 
in the first mortgage which litis not been 
7riinm<r \ Di/rite, 0 209 U elt v 6md/<, SO Cu 

D I 202 vlWcjcfc \ CcojM'' S \ es 3b2 

So if out of tno propeMie- 'iib-equentlj ni^’d 
^ageil one is sold to satisfy « pn ir ni rtg ij,e llie 
Limien of ihe second morlgigee fill-, on the other 
property, ilohra Th tknr D»9 v < olhctor 12 C 1 
272, P C b A L J 1132 Ve note 6 to s i>2 

4 Notice —It was not necessirr n« it is un lef 
the section that the piii'-ne mortgagee shouM not lia«e 
had notice of the prior mortgage thiiui/uE' 
c/i<imf. IH n 160 /oftfnnid<4 \ JnmiiaJcf, -- B 
304 Contra. 12 W R, m. 

The seclioH is fur the Wnefil of Kubseiueut 
mortgagees only Therefore a jutrchcter after il'<? 
first mortgage cunnot rfly on tho aecticn /bine"' 
a Dttean II C 2'»S. t Pifip. I" 

431, Knmmtneitt v Vani/ih 18 M f- <1 --’j 
23 M 21 Contra ittnUtmnl \ I'am llanh 7 
A ill (pitrcliaser niihint nonce) Hits is eo eien 
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though the price j iid b\ the purclnser w ns applied to 
liquidate a prior mortRnpe on the Innil hulukart 
\ YenantlJi ’’t M 3S7 Out a purchn^er under the 
deciee of a second mortpnijee is entitled to the beiieGt 
of the section 23 C 790 So is a piircha«er from 
the mortcacee of jxwtion of the propertv 1 R 
313 7 \V R 483 An atttthmg ereihtor is also 
outside the scope of the section Krtttod i* v Rami ant 
Of 142 /o/foirinj 10 W R 222, hrittoclas \ Ram 
knnt 5 M 3''“) If the purohnse is with notice, 
rmrhalliiic is not allowed Bent Ba/iorfiir v R itn- 
hara,i 7 A N 183, Satuh \ Gopfll, 2 C 11 N 
397 

The second inortga^^ee shoold not line had notice 
of the prior mortca,ie »e notitt before or at the 
time of his mort.'a^e anil not notice after it Inder- 
datum T <^ovi id ^3 P 790 Uegistntion is not 
notice under s 81 23 C 790 •pprotm'j S/ionmiijm 
s ’/fldriie tie 13 II 20^ and HitteiUing /nmt 
I/iMimni \ /Ja«raf, C B 108 Contra 7 A 
11 'T 183 20 n 538 

5 Other conditions “-Tbe section also re¬ 
quires that the same j ersoii shodd lia\p created both 
tlip moitkifies 'Iherefore i niorfjrijjee of Ins share 
frini a meinber of a Hindu faimlv after partition 
cannot compete with n mort.,n„ee from tlie nnna- 
^er of the HukUi faniih for fainits j iirpospsi l)eff)re 
partition ^apnhi \ S<iminci/7.«»yi/a»i )2 M 2'' 

The u®e of the wonl I’icn shows tint the niun 
<!a porii<;i»>f the | mpeift should hue liecn 
after the in* rttn^e of lint portion and other pro¬ 
perties In fict if the suh-etpient n orl^Tise eom 
} ri'ed infer <d"n|r | ertr j rertouslv mnrtsa„pd no 
ease of nnrsln1lin„ can nrise Tlie seclimi cannot 
W aj plied to the | rejudiee of ihinl parties, 2C 
11 N V): 

The doctrine rannoi lie a| | liesi when tlie sincle 
►icurifa eieilitiT is himself Isaaril to the jiartr entitled 
to the < ther security f> y , when the fir«t Ins n life 
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II terest ami llie othei the fee simple NercintU 
Wfftiiiie }je 'tpplieti nhen it prejudices the rights C' 
the fiiht moit„affee or iniclmseis for value I" 9 
rrheij the tivu properties ire mott/^agcd to A ami eacti 
ot tlieni separateh to B and C Neither B nor C «« 
31 fh nnflei this Section Br and SJi pp 28.i SI 

82. W here seioral properties, whether of 
one or se\eral owners a’’® 
mo °Ba e j'eu * mortgaged to secure one debt 
such properties me in tbe 
absence of a contract to the contnrj liable to 
coniiibute lateablj to the debt secured tbe 
mortgage niter deducting from the value ^ 
each propertt the amount of ant other incuin 
biauce to nhicU it is subject at the date of the 
moiigage 

Where of two properties belonging to th® 
same owner ono is mortgaged to eecuro 
debt and then both are inoitgaged to secure 
auotliei debt and the former debt is pud out 
c f the former properij each piopertj is m the 
abvciice of a contract to the contrarj liable t® 
coutribute raleably to the lattei debt after 
deducting tho amount of the firmer debt from 
theialucof the piopoilv out f E whicli ith's 
been paid 

Nothing in this section applies to a properti 
Inblo under section 8f to the chiiii of the 
BCtoiul mortgagee 

I Contract to tho contrary, i<*. het'vecB 
iiuitgaoOr nil I ni<»rtgi„ee mil not lietween the n'O'’’ 
theni^ehe^, ffambfia/re/<<4r r SrintM^o 24^1 
8 > itli a contract nnj he nin le nfti rward« /i’b” <* 
Y \l'link 7 Bom I U lOl An jnslince of nirh n 
doiiinct wiinld 1 h* where of two \ roj eitien onep'^r*^’’*' 
!•* nn to I niiiariU liable |Ii f.ei 8iitM/u ' ('op> 

Cf U N 1 '■h. 
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2 Scope—II a mortgigee sues a mortj,a<.or 

ami tliepurchiser nf a jioitioii of llie propert\ tlie 
lalier rannol coiiii el llie mor 1 gi/'ee to apportion Ins 
debt between tbe mortgagor and him«elf (llie purclns- 
ei) ISo Ihmal \ l{itm llaral h 7 A 711 Dabcnlrd \ 
Viraa /Itduf Mmnd 10 O L J 170 Uurttnuntari \ 
haiteui eie (o 7C L J 2»4 A.r»*/in(« t MulhiiJ ii~ 
■mnra JO Al 217 Raghunalh v Ilarl il 18 C 320 
Ihikjri \ Dalip 17 \ -Itl, unle-'S tbe inort^att 
Ins bj Ins on n laches Io«t his reineilj against apart 
/noOT Ah \ hnjniitk 33 C 013 Ilakitn v Itumla! 
G C L I 40 10 O L J 130 

3 Acquisition of part by mortgra^ee 

— Wiien a mortgagee has pnnhased a portion of Ins 
sceurift t}(( iniieis oi pui«ne uicrirnl/raocers of 
tbe other pjrti us or iropeilies mas ask for nppor 
ti iDTieiit of the niortgaj^e <h hi <*n tbe two portions 
orpia|{ities Kmhii \ Saul t''> 11 388 uliero 

tbe nuit^.'a.oe be< mie nnnei of a | aiC of the iiioi t> 
gsj^ed jDperlj b\ | nrcUa^icjt the equiti (f redeniit- 
tioii in rei)(ect of it bom Luehniee v Unpam 
4 C ] II 201 M (t and K held a mauza D in 
equal shares an I M aUo held a share m mauza A 
M and I) tioitgaged their cUaroe in mauza D to 
L I lieu M B and K in ncuKetl H to II Again 
M B ml S’ tiKirigit^<d l> aid SI also imut^a^cd 
his ahare In niaii/a \ to I’ fir a fresh 1 >aii bj 
iiMofhei <lee I Ij ohlmeil u decree cn iiu mort¬ 

gage nml llie sliatcB of U anl IS in I) weie s hi 
to It under tlie decree It had } reiiously obtained 
a decri*e on his t«<> inoifgagcs against 11, B ami N, 
ns regards I) and againn M as regards his siiare in 
A The auction | nee | u I In R was applied towanU 
eatisfacticn i f L s *lecr« and the lialanee w as dejs sited 
111 Court It. instea I if apiKing for it no lor 
his U 1 MI luortgage decrees attached il» haUiue in 
ixcciitnn cf a 111 ine\ dicni Ik liel 1 i_»ios M and 
B lie liicii in i aeeulu u if his 111 rtgaj^e deerte lad 
Ns iiietliird sliare m U tsld auii purchased it 
himsilf, 013 1 111 iiecutloQof a tnonej decree again«t M, 
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li/nl M « f-birp ju \ soil mil purchi^pil Jt hiEi-<'‘ 
\ n pn^ mj: tint the Amount flue 1)\ limi uni 

tin tun juortgaRes in fiToiir of 11,ami tbe ilecreef* 

ill -I inort^n^e^ he ifcceminwl nnil. tint on {a^rot"' 
of tills imimitt tilt *<110 of one-tliirxi of I) be ®et a-' ’’ 
nil I sueli share he tleclirpil reileenie<l Held that 

sale i. ml I i»oi lie ih I aside but if the prnceetis of t ' 

eale_< f \ s i ne*thml «share in I) exceeded the pn 1 * ’’ 
IK nSte share < f hn liihilitv i n the two inortcai:^' 

in fia.mr of ii he wa^ entitled to recoaer one moi?!' 

of mkIi exi ISA as a < onirihiition front imnza A, 
rithi \ \iinhat - \ 11 > 

In f.iyn v ithfc j V F B certain rr> 

|erl\ was murljca^cil to O A jionion of 
pi nrt\ wns also | urchiseil !>% Iiuu P hell “t 1 
mort_'iue auitlxr |•<>rtlon of the properit m d 
(,ai,e<i t tt and | nrcha«ed that [ortioii after lh< 
iiiortcaRe in I sale t > O il j urtii i»eil a thirl p'd* ^ 
tfiht same |n»|erl\ after the iiioit^ni^t and 
t a l/e/dihatO couM throw the whole nm* 
hiH inirt,i-ii;e debt on the l Tii'n of jiropertt m I''* 
li in Is of the mortJTt^or an I of M hut n i on the pi p 
li Ti hel I hv P a« he inteoded t > Leep liis merliTts* 
line Msrtshtaris impaired n^unst the d'letrii 
of this soclion TJus rise was/1/ --r 1 i„//nr / rM*> 
V Majirni 4 \ 195 wlure ds. it was hell ihs! 

llu 1 ri ir iiiortrace" in s| He f f pnrclia»in,'a ivirt' ” 

of the inortjssed prourtj oiufd resist a'vdo uii h r a 
second iiiort^-.ees ninrt;;^,e ha virtue of Ins I 
mortice, the i nroliasi n t exliiituislnn^ his rishi' 

III'rt^i_oe *lhp test IS athethir there has lieen <» 
seacrance of the seimiir at llu instance or with the 
C nsonloftlie niorH»ti,ee f>ih«/i/ni v t/ir;i JN*"* 
Simnd iOt’ T* J I'J) Tlie iitesntr is not bmleu 
b\ the iiiorl^jnsce taWms a furiher mortpace from 
sonieoflhe iiiort^porsoftheiraharesoiili, IIO F ‘ ’ 
r/niiinafd T Atiaarfi, 19 A I'td which with the 
folliwinp Mlalnlwl ca-^s ifeals with tie 
of ronlrihili'jti lipl I that when n iii'MOS'e pur- 
rlnsos n iswlion of the morlpiipcd j roj'Orlv m 
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execution of 'X tlecree Ihe raort^^e debt I's not 
neces-ariK exlin^iishc«l,l>ut if lie mnfs to enfoi(^e 
ins mort^dge ucAinst tlie reninninp' properlv lie wi|i 
li ue to Ijrm^ into acc mnt tlie foil \nine of tlie proj er 
U purchased bj him On the ither liiind Vu/i 
limcn % Jjhuram bingli lb V 11 inleil that he 
need on]\ credit to the extent of the pnreinse 
moiiea and no' to the extent of the actual taUie of tiie 
pro| eri\ In nnothei ca^e, a Full Itench of the sanje 
Court iici I that tlie •nrehnse of u portion of the nioit 
£;3;’ed pinperlt iij a morlt^^ee subject to liis moit^a;?? 
does not iieceKsanh disclm^e themort"i^e wiili int 
regard to the a due of the proiierty purchased ai d the 
price laid f>r it whether such puicinse he made m 
exooniion if a simple monet ilecreeor in ixecntion of 
a decree obtained ha the luoritpcec iiiinsclf upon a 
f-ubsequeut moit^ige nltUoughu ih p issdde that under 
Rune circumstances such purchase iiia\ ban the effect 
of cxtin„iusluti^ the inort^a? \»i<Uitlore\ J/dii. 
iij; Jl) A J1 r H These cases arere c miidercd ID 
hisheshirx Ihtm Sirup 2!! A 2>} which hehl f)ist 
(iifa an nnouiit if ihcdehtpro|oitioniteto il'icaafiie of 
the I uiehvsed priperi) IS discharged Thu case oi6r- 
ridei 13 AW SI 

In Simiifu a Nai'MiiUt i"! \ 1**3. the entire famiK 
irnpeii) mori^'asel ha the f>th(,» of a j int [iimlu 
fimda was I lit up for sah axitU ut sj icifti atim of l\is 
sou s and j.rin Is n i» iMlprcsi III it an I |ur( based 
A Ihc debt ms fornccissara faind} luipi^ei aijd 
coiitnctol ha the father as held and inam^ir of the 
famila Hie dicne was a^ain«t the fithaf iluie and 
what was put np to sile was thceniire famili piopcrti 
andnotonh the father’s inurcst in ji The wan* and 
fjrands ms Iiad iheif s’latis to the extent of four-fifths 
isejufifeilhi a e'*! ante suit on the j^rotirid tint they 
a'ere not i antes to the decree a^mst tin. father Iq a 
suit 1 a the auction purchastr hef I that a> the auction 
lurchaser had exoncrateil the axhole of the famdy 
iroperta from the debt he was cntitlcil to contri¬ 
bution fnun the sons and Krand-ons in rc«pect of the 
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liacl M a shire in V sold iml purclnsed U 
^ sued ft priMDjj thit the amount (hie bj him nii®' 
the two mortgages, in fivour of R, and the decreeo“ 
those mort"aj»es be'i«certiined md tint on 
of (his simonnt tfie sale of one-lhirtf of D be set a ^j 
and such shire be declared redeemed //eZdtlid th 
sale could not be set aside but if the proceeds of‘n' 
sale of \ B tme-thinl shire in D exceeded the pr P''^ 
tiouate shire of his lialnlitv on the two niortfri'’^’ 

in fiiour of R be wia entitled to recoier one inoiett 

of suoli excess as a contribution fiom iiiiuza A iJ/i'iJ' 
ral) V \anbat 2 V 11'* 

In <iaija \ Saltk i \ 6s2 F B cerLiin 
peui was moitsued to G \ portion of sndi 
propt I ty W 1 S ilso jurchised bj luni P hell i jr®'' 
raort^ige on mother foition of tie propertj m>j‘ 
gaged In G and purchased tint joitiOD after the 
nioitgago ind sale t > G M puiclnsed a third purtioQ 
of th< bime properti after the mottgi^e and »sle 
to G JWdihatG could throw the whole iw< oi 
bi8 mortgige deft on the portion o/]ropeff« /« 
hinds of the moruvoi in I of M but not on the 
ti n hold bj P IS he iniei de«l to keep hn mortgis* 
line Ms light w IS im( iiied n^ninst tie dictriuc 
of this section Tins case was / f/ r 1 lu f/ur f 1 1*''* 
V llh(jgtifin I N 198 where iN > it wis hell that 
the jinr mortga>,ep in »| ite c f purchising n poition 
of the morttaged propeitj could iesi,t i wile un Icr a 
second mortgagees mortgage Iw sirtuc nfhHin'^ 
mortgage the | urchase not eT.lmgmsInng his rir.hts o'* 
nn rt_i,ee Plie lest is wliethei there t is hecn i 
sevornnee of the ueciuitj it the iiislince or with the 
consent of ilio mortgagee />«6 ch frn i Vircn tf>h'f 
Sirn/f IOC L J iTO The mUgrili is not l.rnkeii 
br the nrorfgagoe taking a further mortgage froo* 
somcof the inort^agontoftlieirsliiresonly HO f 
. Chunnahl r Aftaoijf, 19 A IDO ivhirh With the 
'following Alhhabad cases deals with lie 
of ronlnruttoii bell lint whtti n mortgiig‘’e J'lr* 
rlin^oH a jortion of the mortgaged I roj'crO la 
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eTecuiion ol a decree, the mortise debt not 
nece'vanh extin^ii-,!ieil, but if he wniit'< lu enforce 
Ins mort^a£;e acain-.l the remaminp' proper!} Jie mil 
h ue to bring into account the full taliie of the proper- 
t\ purchased b) him On the oilier hand, ViJj 
llutin \ Dharam Singh, lb V il iided tint he 
need onl\ gne credit lothe extent of tlie piircha«e 
moiiev, and no* to the extent of the aciml ^ aliie of the 
properi\ In anotlier ca-^e, a Full !IeiicU»[ the same 
Court hchl that the jmrehaseofa (*ort«oii of cho nioit- 
gaged properiN h\ a mortgagee suhject to liis inoi tgage, 
does not neees'anK discharge the mortgige, mihimt 
regard to the a line of the proper!} purchased and the 
price I aid for it whether such puicha»e be made in 
execution of a S'lniple mone\ decreeor in execution of 
a decree ohtaine<l U\ the iiiorigacee himself upon ft 
enbsequont moitgage nllhough it is possilde that under 
Mine circumstance's such purcha'<‘mas line tlie effect 
ol extinguidiing ilie luortgagi \«i xlf.isf/ore \ Ilan- 
ni}, 20 A 2J 1' n llie-se ca«c» were fuinidcrcd m 
Bislie^liir \ Uam Siriii> -2 A J'sl, wliith hfhl that 
onU an amount of the dehlpro|Oitiouate to the tfthie of 
the puitha'‘ed properl} is discharged Thu cftso orer- 
nded 15 A W N I 

lu S/»aNfi) s SatiinuVi 2“! \ the entire famil} 
propcri} mnrtgagol b\ the fither of a joint llmdn 
famiU was j ui up lor «*ak wiih< «t R)h.<.i1k atmu of his 
sou’s, and gnu isun smti rest m it and lurchastd In 
A Iho lielit WHS for necessars famiU J'urp sps ’nd 
coniracto*! I)} tin father as he id and iiiaaa"i.r of the 
ftmd} The <Utrie was agam"* the f illier.al uie and 
what was put up to s»le was thcentire fimih proj>ert\ 
and not onK the fiiher’s interest m it The muis and 
grands >j)s Jnd iheij h’ian> to the extent of four-fifths 
ixempted hv .a s | arate suit on the grouiul that the} 
averc not parties to the decreeagainsitlK father In a 
►uit 1 \ theauctini jurchastr hcl I that a-the aucli 
jurchaser had exoi crste«l tlw whob of the fa 
jn^jern from the diht he w ts eiilitUal to co 
bution Inuntho sonsanl granil-ons 5 q rc'pect of 
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•amount of the mortfiase debt was Ks 13 943 19 0 9ul 
of this sum Rs 3000 was leibsed bj the 


four fifths f f the piopert3 released to them 


propeitvat Rhojpir purcliabed bj the mortgagee 
shaie purclnsed the plaintiff was liable for oue- 
of tlie balance lie has theiefore paid , 

anigiand ms the amount l<y which Rs l-l)W 
price paid l« die plaintiff exceeds ‘'’at 
fhia excess which is leally more than Its 


rhia excess which is leally ; 
claimed in Uio suit he is entitled to recoaei • 
the sons and giandsons and iheir four fifths shar 
the moitgagel iroper^ Ugetler with interest 
the rate provided in the mortgage deed “ 

CO see also Dnnoppa v 1 amiiapp ’ 26 B 379 

Theprinci|le on which the amount of contrihu 
tion IS calculated was also cxihincd m tiortra) 
AkmeduMn 19 A 54 » TI.eie in 1874 thirta f'S'' 
\ ill iges were mortgaged an f the n ortgagce oulai^ 
decree on hi« iiiortga„« " the date of 

deciee some of the t illages were < oni] used in decrees 
obtained on prior mortgages Snhsoquently to ne 
decree of 1878 four of the Milages affected bj tbit 
deciee were eJI m execution cf i money detree 
and were aequireil b) A Ihese f ur villages weie 
nfterwauls bold m eiecuti n ifihe ni Tt.^a.,0 dccieo 
of 1878 AsHcltho rcpresentatne < f (lie nu rlgagec 
of 1874 and certain other persons fn c ntrihuli i 
alleging that ilei-iil four villiges In I bicn soli 
for considerably mon U an the amount for wMCh 
they wer« projiorfionattly liable iindei the mortgage 
decree that the dcfemhiits wtie owiierK ofvill'ges 
which weie tqnsMa liahle with the j laiiitilT w Mlla.»es 
nil ler the ilccrce of 1878 but wliirh Jnd contiil ute ' 
njthiug mwardn the sntisficti n of tl at deciee tl a| 
BIX of these MlIngcH and ii ishnie of llio scMntlihad 
l>een piircliasc I In S } rwlcce*.M()r in tilli of i no 
tlie defendants in ezociilion of n simile inonej 
decree nn I tint a share in an eigl th Milage ha I 
I urchised I > a j reilcteRSor in title of the oilier ilc- 
finToiiis Hell that lu osiruinting the nmiiut to 
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■which tlic plaintilT was entitled liy way of coiitribu 
tion he was l)ouii(l to tike into account the liabilities 
which cii«led on most of the idhpes in respect of 
Tihich the Sint was brought under the tno j nor 
in< rtgasies that tlie plaintiff was entitled to obtain 
contribution from those Tillages oolj wbicli bad not 
been sold in execution of the detne of 1S78 tint 
the unrealised balance of that decree must be regard 
ed as the amount wlinli the village*, purchased ]>y 
the decree 111 1 ler himself had contriLulecl to tliat 
decree, and further regard must be bail to tlie 
claims of contnlmlion of such of the other mortgaged 
Milages as had been add under the decree of 1878 
and had like t! o plaintiffs Milage* fetched nn re 
than their quota of liabibta for the decree 

It IS hubmittel that except 22 A ?84 I' T and a 
portion of 11 A ’45 none of the other rulings follow 
the section 1 lie first j aragtaph of iht sec tic n toarliich 
these casts itfcr h\fc donn that if proj-erta X is 
mortgaged to A. and pronerta k to B, and then X 
and \ are both mortgaged to C the anioiml of the 
debts duo to A and D resjecinelj on their mortgages 
ilioiild be ileducted from (lie reepectue talues of \ 
and k cacli of arliich will contribute to the debts of 
C, 111 the I roixntioti winch its own \aliie less the 
nniountof incunil raiic«e h> deducted fn m il bcaiis 
to the entire debt of C « ^ \ worth b* C<»li is 

mortgaged to A for Its 20l) and k wi ith l!h 1 0 is 
mortgaged to U for U*. tOO awd \ sod k are lioth 
niortgagtd to L f>r lU 7'Ai l)e<UicC It* SUtl frrm 
lU CIO 111- 300 from Its 900, the respoctiie cliarges 
on an 1 value*. ifXandk. and we haae lU 400 and 
Hr coo as the nett sallies of \ and k at the date 
ol the mortgage to C X, thenfire contribute*. j*j f 
Hr 7C0 «e, Ha "00 and k. -j'Vi 
Rr 4’’*0 towairlstbe debt of <' If Cl as purebased 
k, he can recover from \ Its TOO onb The ques¬ 
tion < f bow imicli (’ paid f »r Y 1 *^ therefore immate¬ 
rial This IS the effect of the ruling in 22 \ 2S4 
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foul fifths of tlie propertr rele'iseil to them The Wt''| 

amount of the mortgaj^e debt was Ka 13 943 19 h “ 
of this sum, Rs 3<X)0 was realised bj the sale o£ 

propeitvnt Rhojpiir purchased by the mortsagee 

shaie purcliasedbj thepliintiff was liable for 
of the balance He has theieforc paid 
and gnndsons the amount by which Rs 
price paid h\ die pHindff exceeds tint 
Tina excess which is leally more than Rs 9 b 
claimed in the suit he is entitled to recoier fm 
the sons and giandsons and their four fifths share 
the moitgageif iropertv together with 
the rate pnnided in the niortigage deed ’ At pp 
60 see also Driwipprt v 1 amimppo, 26 B 379 

Theprmcjle on winch the amount of contrihu 
tion IS calr«hte<l was also explamed m Iltrira) 
Ahmeduddit 19 a 513 There in 1874 , tliirt}*eicn 
1 ill iges were mortgaged and the mortgagee obtainei 
deciee on his mortgage ii> 1878 the date of t‘i 
deci ee some of the i illa^es were eonipused m 
obtained on prior mortgages Siibseqiieatly to 
decree of 1878 four of the ullages offeetetl bj ha 
deciee were » M in execution of a nionej decree 
and were icqmred bj A These f nir vilhge« 
afterwards sold m execution of the nintgago deciefl 
of I87b A Slid the representaine of llie ni ntgagec 
of 1874 and cutnin other persons for cinlrihiiti’H 
alleging that the and four vdiiges !nd been y 
for considerably inort tlian the imoiint for which 
thej were proporlnnatilj liable under the moifgaK^ 
ileciee ihal the defendants wen? owners of vilhgcs 
wbicli well eiiiiills liable with the fliuiliff'w 
iin 1* r the decree of JR78 but whuh bid conlid''*ed 
nothing towirilBihe eatisficdon of tint deciee. thaj 
SIX of these Mlhgca and u shaie of llie seienlh In'' 
l>een piirclnse | hv S j rrdcces^cir in title of one ol 
the ileftnilmls in execution of a Bim[le nimpy 
decree and lint a share in nn cightli % illume In 1 he^" 

I urchskcd b> a piedeiessor m title of the other dc- 
f ndiiiiis Ilrl I that m caleulating the ninoiml to 
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NTliich tlie j hintiff was entitled Ly wiy of contnbu 
tir n he wii hound to tike into iccoiint the liabilities 
irliich exi'-ted on nio«t of ll e villute*! in respect 
which the suit «is broaght under the tno priof 
mort^aces tint the (lamtiff nas entitled to ohtiiii 
contribution from tho^e villiges cnl^ which had not 
been sold ju execution of the detue of 1H78 tln^ 
the unrealised 1 ilii ce of thit decree must be regard 
ed IS the amount whi h tlie Milages juichised hV 
the decree hi 1 ter himself Lid contributed to thi^ 
decree and further regiid must be hid to tlif* 
chims of conirihnlmn of micIi of the t ther rrorfgigeJ 
Milages as had heensild under the <lecrce of 1878 
an Iliad like tie pliintill s Milages fetched m 
than their quota of Inbibtt for the decree 

It is hubmitte 1 that eicept 22 \ 284 I H and i^ 
portion of I't A >4^ n ne of the other ruhn^a f It>\^ 
the section The first j ingtiph of ilu seen n toatl icl^ 
these ci>«e« icfer h\s lown that if pro|>ertv X 
iniirt^m^ed to A and troperu \ to B and then ^ 
at d ^ are both mortgaged to C the amount tlth° 
debts duct I \ and R reapcctnclj on their mortgage® 
*liHilil he deducted from the respectne talues of 
and \ each of which will contribute to tbe dibls I’t 
C, HI the I ropoiii n which its own lalie le«R tli® 
ani< until incunil ran «>< mi d<ducu 1 frt in it bi ii^ 
to the entire debt of C « e \ worth I s C'Hi 
mortgagid to A f ir Its 2t>l) and 1 w ith Its bi l) ih 
mortgaged to 11 f r Its JOO ind \ and \ are both 
mortgagtsl m f for Its 7 (l Iteilucl Ts StK* frriA 
Its C 10 It* 301 from its 900 tlie roe| octit e cl argee 
onanisalues ilXaidl aniweliaae Its 400 ani^ 
Its COO a*, the lien calues of \anl\ at the datt 
of ll c mortgage to C \, tUenfire cnninl ute* j ^,5 f 
n* 7'-0 fc. He "CIO -ml < f R* 710 'c 

Its IV) towanls the del t of C If C las nurd ased 
^ , he can recover from \ Its *00 ont\ The qties 
Imn of how nn ch C' i ai 1 f r \ is therefore, inmate' 
rial This is the effect of the nding in 22 \ 2^4 
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82 . IB It IS eobnuttecl that a mortgagee, viio 1’^* 
purchased a {Hirtion rif the mortgaged property i 
not bound to give credit for the price paid /orlm 
as in 18 A 31 oi for the actual lalne of the piopet' 
asm ly V 196 nor can the unrealisel balanced 
the deciee be regaided as the amount whicli tin 
I iopeit\ purchased b\ the mortgagee had contribute 
to tint decr-e as in 19 A 515 A and B mortgasf 
tlicir pioperty C and left with him a part of tiv 
consideration to pay off a mortgage of B’s share n 
fivuur of D L did not pat and D sued obtained 
decree and put up the pioperty foi sale Cpuicbastd i' 
liel t A could redeem his share on pay raent of 
piaiportionate amount of tlie debt Majahat \ fJidon 
h A L J 1092 


Id Poori a fitgram, 4 C L R 291, a moitgagci 
holding a mojlgage decree foi sale bouglitone of thi 
jiroperties comprised in the moit^agc, tt an aiiclint 
sale He trasalloned to cnfoice the decree a„aiu‘ 
the other propeitj to tho extent of the debt chargeobit 
on It bo in lUalicsInrv LaiK > V >jJ Aartoo v 
Ameer 24 W R 24 kumi/ \ Pht >i 2 V 505, keertt 
a Iioshun,2}i U 4 hut mc 1/ W<t </< % '>i?9 5 A 
A uasihe owner of an culii anua sliaie and 11 and C 
of fi iir annas each in a inaiiza V m >i t^agert his sbsrt 
t) G f I tons a mortgage of ibe w hole t st i7e Tlien K to d 
a nioi t„a„e of H s share niid half of A s share II then 
bnijglit the of re lomption oft e whole e«tite 

the unoiiiit of the |.«ircliast luciiea being more lino 
surauent to pa; off the 1,,^ and sicond moft„i£;e< 
liell tint h.vvas enmUd to app wiionmeiit of the 
debt Ouugty nurtih,6V L R Uf, 

I’roiertics V ani B were mnitLageil to X. 
mil then Hcpir.t l> ti Y mil Z re-pe.tirciv, 
aTlio>putcliasul tlio ccpiitv „f redemption m 
respect of *B an! thereby became the full owner 
of tlinl property 7 was inerel} a he lami t ir hr 
1 who im 1 ftUd piirchnsid X’s iii irtgago decree 



1882 ] Thf TRAhSFrrt or Propprt^ \ct. 


321 


Tlie mortgigor was entitletl to call upon Y to reduce a. 8 
hi» claim b> dtduchnff a proportionate amount 
m respect nl the propcity, B Yukoob \ Bom 
Doolal, 13 C L R 272 A held two succcssne 
mortgages upon a propertj, a portion of which 
B purchased from the mortgagor B then pur¬ 
chased the two mortgages of A foiecloserl on tlie 
prior mortgage and bued the mortgagors personally 
on the other Held, he could not do so. and that B and 
the mortgagors should pa\ the debt in the pnpoiiion 
of the aggregate a.alue of the estate mortgaged to the 
raltie of that purchased b\ B, Kah \ Aamutj, 4 (' 

475 In liipurarji v li B 112 where the 

saiiie properta avas morigatetl twice to the same 
person foreclosure on the first was held to bar n suit 
on the second, imle's the f«rcelt>«ur<* was reopened 
See aUo ^laimet t Jotchair, 13 M I A 404 folloreed 
ID 4 C 72 

Nor con a inori,..agec selling after tlie |iro 
rertj under the first m rigage and purchasing it 
iiimself sue the mortgagor peironally on his 
second mortgage lotlom v di/im, 12 \ 537, 

\lf>ro T /{j;a;i I . B 4> Ve note 2 (4) toe 78 
In Jltfdy y AU<i»oUah. 4 C 72 the purchaser 
of the propertt was not alloweil to apportion 
because he had not Mated what the proporlinn 
on Ins proi ertj aras nor hail | aid it into Cnuri In 
liomdhiiit \ \Ioheth •« C 4d0, a nu>rt..a!:ee was not 
nllowetl to throw tin onii* of the arhole inort,sa-.c on 
one of lilt twcUe properliiH winch wa-sold in esc- 
ciition of a decree against the mortgagor without 
showing that he Inrl done li s Usj jo realise this 
debt ( ut of the reiiianing eleaen Purchasers of the 
right, tub, and int< rest of a mortgagor in certain 
portions of the inortuigeil properta. si 11 in eieoitinn 
of a prior ilecreo against the mortgai,v i were adiieil 
as co^lcfenilants in a ninrtgacec» mil agaiii-t the 
mortgagor for forecI>.iiTe on failure to redcim As^ 
against these t iinha-ers the suit was dismi'-ed 
on the ground that their claims to portions of the 
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inortgageii proper^ under titles prior to and inle 
pendent of the mort^ged title, could not be decide^ 
theiein \ decree wis passed against the moitgf?® 
and the equity of redemption nas purcliased bv 
mnttgageo in execution of Ins decree A smtifs* 
then biou^iit by the mortgagee against the represfi^ 
tatives of one of the said purcliasers who lefusfd 
to deliver possession of the portion Held, as he Isd 
disclaimed the right to redeem he could not nu® 
claim to redeem and that in the absence of the oibw 
purchasers the debt could not be a] portioned b) 
taking an acconnt as hetween him and tlie mortga^t® 
'1 lie decree xrhich ordered that the defendants witb 
out an account being taken at all sliould letam posses' 
Sion of the portion pur< based as above stated, cle'f 
of the projiorlioD of mortgae.e debt chaigeable therei' 

' ti payment to tlic mortgagee of the price paid >') 
him fnr the equity of redemption was leiersfid n 
ineoirect Aifa/’ants Suresh IdC 41J P C In iitbsi' 
words a person who claims aiqoitioninent should ii«l 
Inae disclaimed the right to redeem in leliance ou t 
paramount title If he does eo, he mui>t stand or la** 
b> the paramount iiile 

\ mortgagee, in execution of a money decrer 
purchased two annas out of eulit annas of certain 
piopeiiy mortgaged to him lie Kuhsequentl^ olf 
lamed a mortgage decree an<l in execuinm the Sub* 
ordmate fudge pa«'‘ed an Older f 11 ihe nils if tl'C b 
annas On appeal lb* District Julgc directed that 
onl> 4 annas of the property should he aold Ibu 
High Court held that executi ui slioul i have 1 cca 
issued after »le*l«eting an amiiuat proportionate t> 
the saliK of the 2 anna si an | reviouslr purchased 
bj the mortgageen Khem w fJan «/i, '5 C W K -a' 
III Vir Kiu'iff V ,l'tHehtint» HO L .1 tJ"J it «“■' 
ruled that aiiiirchase of part of the projerij by the m Tt- 
gigce dcMO not extinguish the luortgagc sccurit) m 
• iitircl^ The result is splilting up nf the mortg^,^'J 
pecuritj M) as to kt in the rule of apjiortioiitiiciit. 
IVnk ifa»if(ini» v fir imaii it/ian 8 M L 1 •lOJ 
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In Moro V Balajt 13 B 4'i in winch 3 A CS2 was 
distinguished and 9 C 406 wns/ol/oircrf, two out of three 
brolliers constilulin^ a joint IlinJn familj, mortgaged 
certnin lands to A Then one of the two mortgaged 
parts of the same lands to A A obtamed a decree on 
this mortgage and purchased the mortgage piopeity 
himself in exeention of the moitgage decree B then 
obtamed a mortgage of {arts of the lands com¬ 
prised in the first mortgage from the other brother 
and one of the two bioUiers, to whom the lanil com- 
1 rised m the fust mortgage was allotted on partition 
among the biothcrs V sued upon his first mortgage 
claiming to lecoaer the del t personalh from the two 
mortgagors On the objection of U who was also 
impleadeil, held that V could not recover the mortgage- 
debt from the Kniaming lands without deducting a 
pro| orti unto part of the debt So m / irjada v Sha, 
21 B 544 and N(irot/<iu v Canpui, ih CIO In 
lA'lhme a Jomua 22 B 301 a prior mort 
gagec became the owner of a portion of the land 
inortga^id to him b\ i urchasc of the cqnitv of redemp¬ 
tion at a sale in execution of a monej decree held 
ht him A I irtiim of the remaining property was 
nUo mortgaged to P In a suit by the lir«t mortgagee 
to enforce bin secunlv Imth against the land mortgaged 
top and the other land& held tint the projertj of 
which the in irtgigic becanii the owner t-liould liear 
Its own pr< jx rlic n i f Ibe dclit On his purcliasi the 
del t t' tint estont 11 a-ed to exist and the debt due 
to him bicanio rcducctl In tint amount AMien a 
moilgagic d x=h n t insist <n keej mg tlie Bccunij 
enure c r wlun the c n.inal cintract Us«.lf recites tint 
the niortgac irs j in together in mortgaging their 
r«s{ ectuc shales or when the mortgagee 1ns split 
tin. s<curit\ hini'ilf eg b\ jurcha'inga pi rtirm of 
the nu rt„age<l i n'l-crtr, he cannot throw tlie onus 
i f the wh It thbtintlu jr\]»erl\ that remains m rt- 
gaged t ) him 21 B Ol'l Inf ifciruyi a Olligiyj, 
2G II S'' lit an omit dne on a mortgage at the date 
of tin. I urclnsi. of a portion of the j ropenr by the 
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mortgasce was less thnn tlie vahie of tint portion bi 
at the date of the sait to enforce the mortsjage for 
1 roportjonate nnioojit a^mnst the piircha«er of tl 
le&t of tlic piopeity was much more Held tint tl 
amount due was to he ascertatneil not at the date i 
1 ut chase hut when the mortgage was put m force 
R mortgaged several parcels of land (items 1 to I 
to S for Rs 300 il then purchased K s rights i 
Items 1 aud 2 Vfterwards R redeemed item ') k 
Re 30 and executed a e>econd mortgage of the re 
to S tor IN 200 M is entitled to iccleem items 
and 2 on iwyment of a proportionate imouuf nf 
fiibt moitgagc-ileht Sid/ramani/an v Vundauan 91 
413 A and B mortgaged then tuo scpaiate houses t 
X by a mortgage deed A then mort„a«ed his hous 
to 1 1 hen B sold his hou«e for IN 70() hy n coiner 

ance atte'-tert bj X, who accepteil Rs "50 lu di'«cliarg( 
of a moieta of his mortgagodeut tlie balance of IN 111 
hcing lelurned to B Y -ued < ii hi» Miort„age aoc 
contended that X was not ju^tihcd in allowing Bt' 
retain Rs 150 and that that auin '1 ould be cliargc: 
against liim »u the acccmntb H,hl Y could not com 
I cl X to satt'fs his debt against B s lioiiee so far s< ii 
extended \ a honse bein„ liahle to Inlf the deH 
to X VeelamejrtM v Ooiiiidau 11 M 71 In 
«cid/ian > 18 JI jtjci the mortgagee of » 

joint flindii faiuih profcity and the nu rtgagee of the 
undiTided siiare of one niemlrer of it huid on ll<‘U' 
le^.pectise mortgages after partition of the /aiinh 
prupertv, and in execution of thrir 'ieciee^ piiirln'c^l 
the properties iheinBolves The h.ei mil iitorigagee g"' 
into pos--friHion ( f Ins share, hut an onler uns jias'-ci 

B,.ainbl him, when the |rior morfgagre proceeded tu 

take I O‘.^cf■'l0n of the wlmleprn] erti T lie buh'-eii'ieut 
iimrtgngci Hjed for rancellatioii of tlii^ order an I fur 
an injunction restnimiiig the j nor morlga„ec fni" 
taking po«'*issitm The i>iuer Court decreed that the 
1 lainlifl might redeem from the defendant on piMiicnt 
' f n iiroi>omonatt ainoiinl of the mortgage debt lid i 
this was wrong 1 lie i lamliS wan entitled to tlie decree 
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asked for When a mortgafjee in possession acquires ® 
a right to a share in the property mortgaged he cannot 
he compelled to surrender the estate on pajment of 
the debt, or any part of it on payment of a proportion* 
ate amount of the debt, until the mortgagor has bv a 
proper suit for partition ascertainetl Hefinitely the 
shares of the co-OTtners Vamn r Autlw, C AI GI This 
was dissented from in Mora \ Ram Chandra,l5 B 24 
Tliree items of property were mortgaged to \ for 
Rs I 300 1 woof them were sold to B for Rs 1 200 

who undertook to pay it in discharge of A s lien and 
the third was sold toCfirRs 5IMI paid in cash A 
in e’cccution of his mortgage decree |«t up (’s pur¬ 
chase far sale niKl to aaie it from sale C paid a part 
of the debt C now sued B for contrilmtion contend¬ 
ing that since B ha 1 undertaken to pa\ Rs 1 200 to \ 
and had not done so be must !>« lield liable for that 
Amount and that rateable distributKn o^e^ all the 
propertt should be made onU (or ilio balance /feld 
that contribution mu't be calcwlateil on the footiug 
that all the propcriics were liable fur the full amount, 
Stshogirt V Vythilin<ja 3*1 M 211 

40 r 341 Is an Oudli ca«e ‘I here a 1 roperli 
was mortgaged to \ and B joinil\ f i Rs 7 000 V 
obtained n monei decree a..«iiist ihi iii )rtga«or and 
in execution of il \ iirehased n half share of the pro 
perty subject to the parment of the luori^a^e debt 
^ paid off B and obtained I'Os-esMon of tin entire 
properti //clif that the | iirelin«e b\ \ of liidf the 
share Biihji cl to the entire niortua^c «iebt discharged 
the wh( le of the debt, and the iiu rt,„agor was entitled 
to the other half 

\ IS the mortgagee of Jlbiswas in four Tillage* 

B 1 urebase* 'i biswa* out of the-^ to exeeution nf his 
monev deeree \ sues lie inoiica.r'r and B on his 
mortga„e and obtain* a decree f r *-al< Tht mortga¬ 
gor sells tbe I'biswasio \ wl ttrlilie* sati'faction 
of 111* deeree \ can a«k B to e« ntrilmte in re-pect of 
Ins five bi'wa* that i*. to tlie extent of one-tliml of tbe 
decive, as he has lawme the absolute owner of twtv 
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82 . thnxls of tlie propeitj, Setli Shapoorjee v 

Rahim, 1 \ L J 36* The following is a cuum 
case Properties X anti 1 were mortgaged to secur 
one debt \ was sold to \ and Y to B Tlie 
gagee put up Y foi sale xn extcution of lus decree aw 
A. furchased it B was held entitled to coatributiun 
v Mehdi, 31 C 95 

4 When no apportionment agaln^ 

mortgagee*—Except as above, the doctrine of 
portionment cannot be called into play as against 
mortgagee fhe owners of the seveial parts canno 
compel him to appoiiinii his debt among tlie sever* 
pans hodhmalx Ram Hurakh, 7 A 711, Roghnno^ 
\ Railal 18 C 3i0, Clutgany Gnuingh 201> 
615 Gill Mahomed v Lolomul, 4 S L K 22i nJ 
Luiu^} T Panchanan, 11 C L J 030, Deicndra i 
Mirtu, lU C L J 13U Uaru Anmirri t I'atUrT^ 
etc Co 7 C L J 274 It follows that the purclias® 
ot a part of the piopertj cannot a*k the mortgage' 
to spate his share and |>rocce<l against the portion n 
the hands of the mortgagor, 7 A 711 Xoi can h 
tedeem the poit so imrchased on paving a propor 
ti'ioatc amount of the debt Kuppasann v Pupodn 
21 il 3C9 lheproj>er reined} foi huch persons r 
a suit for contnlmiion 

5 Contribution between two proper¬ 
ties of one mortcropor —The second pan 
graph of liie scc'ion means tint if A, the ownej 
of piopeilies X and Y. mortgages X to B, an' 
then X and A to C, snd the debt dm to 11 n pH'' 
oiil of X, X will also have to eunlnhiile tnthedeh: 
due In O, and the prujinrlmn of the ilebt faHiir; 
Dll X IS ileKiimiiel an fdlowH —biipl'O'-e X ■' 
worlh Ils StKl, and Y it worth 11s I o'K). and ll>c 
nmount due on the morlgagt lo IJ was IN 300, an'I tr) 
the mnilgige to (’, Ks 900 Iht coiitrilmimg ii'h'c 
\ IS Rs hUO kssHs hOO, le.Ue .jOO. and of 
IN 1,0(10 '1 hcrefore \ will roninhiite tnwanist^s 

debts the i>n>|K>rtum of Hs 500 to IN 1,500, i «*, 
one-third, It., IN 300 and Y will contnhnie IN COO 
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Tins will entitle n 8iil«eqwenl inorlRa^ec or purolin«er 
oI one of tlie properties to pel tip n r<ortinninenl aRnnst 
a mortgagee wlio Ins piircliase<f the other proj erty 
Tlie same rules appli as in the ci«e of piiagrapli one 
The same rule applies when the same person holds two 
mortgages nntl purclnsps the pmjwrtj m execution of 
the first niortgige decree \lah Takt v fhomas, 4 
C L } 317 In the case Kuppo*^ ilKwe if the stnouut 
due to R exceeds the Tilne of K Y must heir the 
entire hunleu of the second mortgage Gliidam \ 
Oohardhau 'i A L J 193 

C mortgagee purchasDP under mort- 
Sragre decree —Xeulicrof these psi tgraplis nffecta 
tnortgigec who Ins purchaseil tlie |r"ltit> m etecu 
tioti of Ills ilecrec on the m Ti^sgi or oiu < f the iiiort* 
gs^es \ HI j wiclnsin^ the } roperts ui iler 

sticii cireiu ntiiicis >nil smiIi iIo |>ermi»sion (f the 
Couit is II )t a triotte f r the in«if„i,or hut ncriuires 
a title vs if he \% vs v st» vtt^<.r \ 1 / cua liiteu 

10 (J c«i-’ rr b'> >inih \ J i,h ICC isj iho 
niiiimin^ irijerit is liihle f<r the uliole of (he 
Inlaine (f ihe 111 it n,e «|eJ>t sucil c ij *6 eten tli luli 
the m vrt^i^c un Ur which tl e piijertv \v"ssoldvrTa 
lufivoui f the ni iiutgee sinn^ ml nn ther I dirt 
lliiikur l>ii\ Cnti.tlor S \ L I i I _> P t ifTir 
mint 111 tills point S (’ mid \ U \ I'n /. if/m- 
II if/i V Jniiiiin 2 l \ 231 n cxcrotid tnt nioit^i^es 
in fuoiti I f \ 111 r I ei t » f his shnc in <irnm j r «- 
J cri\ wliirli 1 « 1 rid ;• jiilK wuhC H siid C then 

itiorigu^cil t'lcir si iT»s vn the ] ro] ert\ to I' ind C 
Mil sequeiitlv mortgaged hi 9 share abosc to \ \ sued 
on die two 111'ri^ii.1 s eaci 111 d 15 making I) a 
piriv u<l III txiciiiioii of Ihi. doercc oht lined I ur 
elns il t' slnre of H \ then n Ictnicd I) niid > le 1 
(' < n the III irtgace < xtcute I b\ him He w <« allovrisl 
11 tl rovv the whol • < r f»*of til r 1 oie ! i r'_i_ <n 
(’ss'-ir. / nos .Veolo,/! »S I R N ICI 

7 Mortffagror purchaser.— i mortingor. 
wh I I Is jurchisivl the projierta in execuiinn of a 

49n 
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decree under a second mortgage, cinnot insist on ap- 
porlionineiii against a piior Tnortj,agee wlio has pu'' 
chased tlie property in ewcutioii of his own decree 
Lvtf Hi V I tdtek 17 C P. C 

8 Date of asceptalnlngr value.—"P' 

propnrli n foi c< ntnbntion is <letermined by the value* 
of the propertv at thedate of the mortgage and not l>v 
the values at the dale when eoniribniion is souli 
l/udon \ Shfodat/ol 2 A L J 307 Rut •tee Fakir 
V (aeh/aja 2D B 88 where the time at which tie 
values )u„ht t be asceitained was not laised 

9 Mapflhalling: and contribution. ' 

The last paiagraph of the sirfi n is meant t 

I rotect a jntsne mortgagee Hhrneiei msr«l olhifi 
an I a] portioninciU are m c lufliot maielialling 
prevail rj G the owner < f tw pr ] ertie^ 1 
B haa nortgaged A 11II B lo 1 a id then A an I B 
K and tl en \ to I I can mxler s 81 compel K to 
proceed against n first On the ntl er hand AnadH 
are both t) conliibuto rateabU I ilie mi rfga„e delt 
duetiK It w conceivable that Rucli an apj ortion 
ment mat be injiirioua to I Hence apiortionment 
will not prevail ns against L a ri,^lii t hate tlie seciin 
ties marshalled 

10 Further application of second 
para. —If all the properties irn riga„cd belong t > tl c 
same owner each propertt is habU i rnniril utc riK- 
ably according to the rule laid <1 itt n al ive Hie appl 
call n of the ndn may arise as f ill )n g —One of liif 
j rti iifips is Slid nflcr the moitvni.c lo a third ( erso i 

] liat I ersi n mat insist ns a^aiiiKt tl ii nmiigi^or l! s* 
the j roj c I It j iircha«c<l h\ 1 itn t.|i ml I m 11 a> iiiori 
than It is rateal It liable t» I or inslaiioo j roj citu 
X and \ lielonging to A are nu rtt,a„cd I > ( {ra 
debt T IS Mil serjuenth so] 1 to B B can in ist on 
ap( ortK iniicnt of the moitgage debt ns ngaiiist ' 
mil V in It insist on a{(orii nmtnl ns nt'mst II 
/’ iifh m "'III ih \ Alt Xhma I I A ""S, liimifhi 
<lr<ii-f,nr t Srtnuatt Ai/ya»jir, 1*1 HI bl, 1 i//n* 
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tCjJlsanf ^ Tjjrtisrf/o S B ">97 , Uiid v /)b(?ul, 

1 V 115 , Jarjat N miia r Q"Uih, 2 A 807 Chagan 

V (/i;i4in7 I'O B Cl5, Airfj-wl Jin r Sira)'ud-dm 2 
\ L I GCS SimihrB if both the properties X and 

Y aie sold to differenl persons nfter tlic mort^ige, 
CNcU pwrclmer cm insist on ipportionnient or con 
trihution nciinst t!ie othei 

II ClltlPge I he amount due foi ronlribution 
IS a rhar^’e on the ( roperts in respect ol which it is 
chimed llnllusmi\ ftamPu 12 A 110 Vtthal 
Xilkijrit V t’lariarao RB ^07 Asansah s I ninfliin 

2 M 223 U mihhadrachar \ Srtnitoia AytjiVQir 

24 H 8j') , 2 \ L J 608, Damppa \ \amnappa 

25 R 370, I'.irMm.NammT Rem 14 C N 551. 
Bi^ambcr \ //areiidru, »i> Cl 7 But oo chnr^’e arises 
unless the irhole of the moricace debt ts satisfied out 
ol one ol the properties or >>\ one of the lo-mort^a 
;;ors If it oi he saiisfiesoiiK a |>ortion of hticli debt 
nllliuu^lt the nniount realise*! or paid is m etcoes of 
wlnt would Ik. pioj irii mateli elnrgeable to tlie pro- 
pcitj or him, lio has ii. tharge for the escS'S orer the 
Ollier prutruca For insUoce, X and Y are mort¬ 
gaged 11 sti iiri ^ debt, each proi*ertj being of equal 
aalue X is e Id in execution of the mortgage decree 
and reali-es thne-fouribs of the debt The owner ol 
\ laisiho other fourth and ilisehargc-the decree 
Ihi iiiTiier of \ nnn t claim a ehnr.K* on \ in res¬ 
pect of ilie esc, -s realised from hi- } n j i rU i c f ir 
oiiof mrlh < f tin ihlt /htllasin\ Itri} Ilhvkuii 20 
A 407 Ibe lud oriU of ihi'case Ins been shaken 
by ISh tjirni > K inim 8 A L 1 A”4 Lven if 2G 
A 407 Is correct, it is n »l necessan that the debt 
sbwdd Ime Keii *-it»sfie«l a^hoUy out of the ) roj'cru 
of the phiiitifT Vidi 1 n/ni/a a liatfiidu Ihi) ,1 
\ r" , 0 0 C 2'>0 Similarlr, if one co im'rt.^£; r 
jnis more than lit* i-har he maa claim contribution 
4 A r.N 

In computing the raloe of piaj«riu- .acce-ions 
are n ganUsI as i arts of the corTiw#. KriAn a \ 

29 C SO** 
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purchase! pendente lito takes his puicbise 
fiiibicct to the chaige Btideo v liutjnitk, 13 A 371 
au i a subsequent moitgagee /roiii the morlgic®’' 
uhd Ins \Mih ills inunej reeleemed the u-hole 
gn„e aftei an luetion sale of a pnition to a stnn?^' 
can set up the redeemed inortga'O against the ladet 
SB j97 

If the Jiiteiest of the mirtgagor descends t' 

setenl repre'.eiititnes and one tif them satisfies tl 

mortgage decree he does not acniiire a clia'S^ 
Jahmujnv U«t*i S'ujauddt i, 0 C U N S65 

Une of two co-ii ot igagois ihseinrgmg i sinipl' 
11 f rt.n„e acquires *1 charge on tlio propertj <’f 
comoitgi^ir compuoed m the mnrtgigp foi a rile 
able t>li lie of the debt Har Piaseid v l<a>]hun 
31 A 166 So nhcre one of tno moit^ageea acquire 
tlio equitj of rcilemption he l>c<otnes the inert.,'*/?’ 
ds legat'd^ the share of the co-moi t„agce J'amjii ^ 
ShcoM 9 Ind Ca 1030 (AU ) 

13 Rateable. — Hie nghtis to ask each cf 
owner *0 coiuiibute »ofca/fi/oc fttiiitig to his sbniP 
and not to tsk for the wli >le am lunt paid or leni’’'*' 
mg due aftei de<]itctin„ the iiuioniit due on tliP 
plaiiiiilTs sliaie c /fectue/*/ fr in iIk others 1 
I.' 2 \ SOT 20 It hi. 5 ^ W .>iq One suit 
inaj lie bion„ht n„ainsi all the coniributor-f 7^" 
JfiMoi t Unmdtt U \ 110 c M'do 

vti'd, 5 K M' 31". I he suit mn) b fora perc ns' 
decne umlcr h CO Ciiitract Act 1 C I’ lb''. ^ ^ ' 
4C ‘iOU. 21 C 113. I* (' jj c 2s. or nml r 

s B2 < r s 9. «.f lliia \ct t enforce a cliargc 
f rtn idcd the condili ns of (he wolion nre fiihdlc' 

V Hill hi fuller mil ihrte wiim morlga^c o j roi rrtj 
nnd then i iriiti n it m equal slmus oaclinnhr- 
tntiiiig to i>ij n f< iirtli of the debt One of the ^ 
sell-* l!u greali r | irt»f the lortion nlloMed i» 1""' 

I oocKanling that if tlu inortg igic srhl that forU " 

A c. lit I realist hiH iiioii. \ from cirlain other 1 to* 
jorli H li\I < (liccal. d iherciii J he innrt^ngec •’"11 \s 
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other pel son entitted to institute hatf 

deposit, m any Court m Tvhteh hej^° 
instituted socli suit, to 
mortgagee, tko amount remaining 


moitgage writif" 

The Court Bliall thereupon cause 

notice of the dep j^d 

Rigiit to mone\ (jgrved on the mortgRo 

the .uortgagee ura, ejj; 

senting a petitjo" f 

manner prescnbed by law due on A' 


manner presenuea ijy law lu. , on# 

of plaints) slating ibe amount then 
moitgage, and his uilUngness gucli 


TueTeo tfe;,;;ea';n tu-.l cl.eeharge of 


money so uepo'^neu m —-.j. j^onn 

amount, and on depositing m the sam j 
the moitgige-deed if then 1^°®®®.,,,! lb( 

power, apply for and leceive the money, i [f 
mortgage deed so depoMied shall bo j-iJ 

the inortgagoi oi such oilier person aa awr 


1 Any othet p^non entitled to redeem, * J j 
owner of apyriion ut ilio light to redeem . 

27 A l7h, m fact jiiv i erson who 
under s iJl (q v ) 


2 Court.—The <lc|x>sit must be mthel''' 
cul^r Court indicatctl, 4 0 C 387 Aftci a moi'S'"^ 
lias filed n suit on lui inorlRi,;e in a com I, ihe dif' 
camu't bo in-ulo in another court, Zlnj/i /1 \ A'anifJ 

10 bid 0.1 (Mad ) 


j Deposit.—A nlo^tK^Keo ir notbonpf* 
accept ropijinent «f hiH «lucH bj lusliliiunis imk' 
Ins so coiitnctnl to, sillut if •» dcpoMl is short y 
iin\ lustlfnbh rcfiisi. in t ikc it llehnn i id \ J 

nhuhim.Zl A 4151 II ijU'di \ liliohi 8 C M 
21l> fins rule ipjlusouU wlun tlitre is no leih 


21i> Plus rule ipyius ouiv wm II tiiirc IS jio idc 
able (liK|iutc *■» to the'imnuiit I’nyim at of u In 
found due 111 the lirst Court is not afftctid lij the U 
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tint t1ie appellate Court lias mcreascil tlio amount 
Inlercii anil run on tlie (lilTerence oulj, Dtgnmhcr \ 
ilairmtra 11 C K Cl7 The deposit mu>t be 
to tiie account of the mortRaRce and uottitJie 
account of aii\ other iteroa not entitlcil to the 
mort^ifie iiioiiej A dejwisit to the account of the 
norlpi^ee and other peivns not entillixl lr> the 
nort^ifte iiionet le ineffectual U«/huri\ /funlu -tj 
M *»Hi Debemfra Uoh <ii a 6o>iii Auur, 2(5 A .”>1 
W hen the mort^SKfe is dead and the succesRion to hi>, 
?sf\te IS dispiucti a d**|X)Mt to the cretht of all persnis 
diiiniiiH llie c'tau is go'd Ham Saran \ 
fuitib. 0 A W ]S J2b 

4 Full dlschapge. The deposit must be 
)t tlie luortRa^'e montx ic <»f the principal sum artij 
merest \ii\ other sums to which ilie mortgacee maj 
:?e entitled filioiild al'O lie inciiided 1/ a iKi>o><it js 
ihort of the aiiionni aciualh «hie. hut tlie mortgagee 
iTitlidratTh It lie is tihen to line accepted the anuiuut 
in full dischai>,e <»f wl.aus<h e to him Ho cinnot 
lufiseriueiitf) rlnl^t ndeniptmu on the Rroutiif that a 
portion of Ills debt remams unpaid Dal Snij/i f 
f’ltam Siiigh, 2 j \ l"h Inandi a Dttr Sajif ll 
A ly> e»eii ihouijh (he niort^ngee before nitl}. 
Irawiiig disputed the MtffiouncN of tlie amount, 
Ihut Chaudui \ h,*h,h,u tj t 6M. I‘ C 
WIhh a [irsm to whisi crislu mom \ his hien 
paid umh r soitun » I ransfer of frojirii Act 
witlulriws IT lie is dctmisl to achnowkdj,^ that a 
inorti^age cipdiU i f r«shnipiion exi'ts in hu faaour^ 
iiud mil not l>e aJJoiriil loihm it or dial (he peryja 
deisiKitiiig Ills n l a\alid title to reileem, 6i.'if/ira v 
blia hr ii-i. 1 \ 1. J r.'«> 

1 Aniount,— The dtj^osii must be in current 
jCOiiH of the It aim, but il the ctuiiract is f r | at im ni (u 
•oinr otln r ctirn net tin imtt.rt^*e »s mtitlisl tin 
^^riml lA t Mk.-.r«rT, Ij 1 ' il 

/ h hlnul I l>'loll an! M ictuiluioni! ^ O C 3o5, 

iV I lu V l/jiKdiii, ^14 M 4*1 A dejvisit with tm 
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intiimtion for *1 registered receipt does not reoder i 
crnditioml Korav Hamappa 17 M 267 
nuisi be mclucled although the mortgo^ee hasobia'O*' 
decrees for it whi h ire unsatisfied fiexrancM 
Jaualxr ICC 307 P C > esne pro^f due to 
mrr^a^ee on nceount of dispossession need no 
deposited Ham shar \ Kanahia 3 \ ^^, 
nil lei ss 7i and 76 must l>e included 
Bl ola 10 A Cll Se" Uamsonji v h.rtBhnip 
B 312 for a case of premature deposit 

4 fen h r of the mortgac^ money inu»t be 
either to the piincii>at oi < his authorised agent t ^ 
a tender made to a petstn wli lisclaims Riiihontr 

receire itisiotalid, l‘uUoihii\ Tht Frafevicc 
32 U 52t 


\n a„enl ct the moit,a,eo wlio at the t me 
tlie dtp aittlispited Its HiilhcHiuy iij witlidrawiiigt' 
deposit d< es i» in full di tharue iuiIihs tl e mortgag 
cm sliow tint the a,eiii actid uuiler siieh couditim 
that tlio statutory rsiU 111 u t ft Ilow from h*J 
7^ im < hfiii V bull 3i ( SlO P C r !l 

that he stilhdiCTx it on th« iinder»tandmg tl t* Jj 
balaiieo tvoiild be jaitl ti him IJm iiil a 7 if"' 
32 A 142 


84. When the niortgigor or such otlic 
penioii as aforesaid has leiulft 
*' ' t-d ot <lc|x>sitp i ill Court tin 5 
secHoii 83 till amount remain 
lilt; duo Oft the mortgage interest on Ij'' 
pniinpil money aliall ce iso fmm the date of th' 
t cutler or as noon ns the mortgagor or Biich otlm 
person ns aforesaid li IS tione all that Ins to hi 

done 1)1 Imii to ontlilo tiio mortgageo to tak( 

Bin h ninount out of Court, as tlio e iso m ly he 
>'Oibing in tins section or m fiO<tioii83 
sliall be deemed to doprno iho inorigageo of h>' 
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riglit to intereHt when there exists i contnct 
tint he slnll be entitled to reisomble notice 
before pij inent or tender of the mortgige-monej 

1 Withdrawal of deposit.—On receipt 
of a (lepo'-it tlio ( ourt fiJnll gl^e written notice of 
the fact to the moite,%ec He m-it bj a proj erlj 
Nerifie<l ipjilicatKin petition the Court 6tatin„ the 
amount line on hii morUastc anti Ins «illmj.ne*s to 
accept tlic tlej oMt in full •ii^chnrge of hn raoitsiRe 
debt If tlie Up sit is xhort of whit w ictnilh 
(hie to him mil he is not williiii; to forego his cliim 
for die I ihnce he ahnuld refuse to ifcept tlie 
deposit , for h\ i>ith«lriwin„ such a deposit he is 
tikea In )ia\e icccpted it in full dichirge of his 
lUlt hi ''iijhv / ttam 2» \ 17'l 

1 hur No;i/ 13 A 1*5 If n mort.igee iceepts 
on con lit! >n tint tl e m rtgigor will ct n\e' i j rti n 
of the \ M pcrti tl i e< mini n mil I eenf reed 2iit}iya 
\ Pieh y/ic liM 11(1 'Mill inioii^igee mth 
draws t n ihe con I (i i iccej to I In the morlgi.i r (hat 
the littt r mil I Ilf irther sMmille..fil to be tine the 
md draw lid ts not t (trite is ftilldischirKi Ilirhal 
\ rirdii "J A 14 J Whtre the j ernon wlo lias 
d po«iinl IS not entitle I r his lo^t Ins right 
to rtsl <111 the ni irt^ige eh iH rtfux* t iiee]t il 
fir hi mil liimi^ i I (ssil e nil It he eXiotv 
ledges in lit I illi ^ul>'st ii« in in In fit ur 

ei] ihle of reUiii(tioii It |11 tU]"sil r ''uiielirt\ 
Sli >di III 1 \ L .1 ” Ml He sh nil 1 dejKwit 
tie niortg'ige-d (dinCourt if »t in lusjnneror 
loiitrt 1 

1 he eT ct (f a t ib I deposit or ten ler in Co irt is 
ill It lilt, lest on the | niieij d nmn fj m tl hie 

of d e d |x -it /!<• <1 It» / ID) Il f ir ■> \ 4 o C 

1 null »s the in ri.,'i..> •• otnrt { o ii in f r i m 
N inhh 111 lice Inf re | itii ni \ ri ile(s«it will 
n l nnke intt rnt c» i««. i re J i fi uul^is it was male 
niidir a f'tl I * fr belief that itw S'full, IJn/uffa' 
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V \oor Mahomtncd 16 11 141 See 14 C 
617 cited m aote 3 to s 83 Interest ceases ^ 
or u t tl ere is nny one comi et nt to witlidraff 
Pan hirang v Dadabhot/ 36 B 043 


The mortgi^i may sue to redeem the 1^^^ 
peit> m fact that is his onl) remedy ^ jji 
moitfea„ee refuses to accept the deposit or e 
If the mortgagee sues for foreclosure or 
after nitiee of the dejosit his suit mil e 
simssed and lie willhareto ja\ the k^] 

mortga^oi see I elayu la v Hy Icr 33 JJ ^ 
which held that tender does not necessinlj > ^ 

to be ahiajB iead> to pay tie aUo becomes acc 
able to the mortgagor I r the gross receipts o 
puierty Ir m the dite of the deposit ® v vu ' 
ticeui if de{>OB>t ]>rematiire 3 Boiii L R 
V /I6d«/ 31 C 183 v hri$hna)f ^ . ,1 

Ibc niirtgiHee becomes liable for the coats oi 
suit Dliondo\ Ilalkrishnt 8B p 19J ^ I 

o81 unless the suit was filed before notice of the 
posit ^itaramajja V Venkalrtniaiuiii 11 H d7* 


If the moriga.oi wiihliaws the deposit 
mortgagee a refusal t) accc|t an i tlieu sues f t 
denii lion he mil ha\e to j ij it tercst hrH'‘ 
Bicanti a lUtppa J M I f 1 1 


2 Property In the deposit.—T1 c 

deposited liecoines the j r pert> of the morl..a~ 
oiiii f n Ills coraj banco with the comhlinnsof tin 
ns rnndili'ns prccc I» nt t > hi« n iih Iramii,, it ' , 
hucli cniiii banco itrannitbi atiaclic i li\ his >> 
meiit-crcditc r l/otfim a <IAm<ttli, 'dO M 333 

[Vctioa* SI lo 90 hare leen rcpi'iW h / J !lL 
aul arc re^fnietel ot 0 SI rr I to C 
J loredure toJc] 
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liedemplton 

91. Be'«ules the mortgagor anj of the fol 
lowing persons miy redeem, 
redempti'on^ ° Q*". institute 1 suit for ledemp 

tion of the mortgaged pro 

pert} — 

(o) any person (other than the mortgagee of 
the interest souglit to be redeemed) ha\ ing any 
inierest in or eliaige upon thfl pro pert} 

(6) an\ person haxing any interest in or 
-^'''•rge upon the right to redeem t\\e piopeitj 

(c) au} Hurel} for the i)a}mcnt of the mort 
gage debt or an} part thereof 

(d) the gnanlian of tlio propert} of a minor 
mortgagor on lichalf of such minor 

(«) the committee or other legal curator of a 
lunatic or idiot mortgagor on behalf of such 
lunatic or idiot 

(J) the judgment creditor of the mortgagor 
when he lias obtained execution h} attachment 
of the mortgagor s mterC'.t m the properta 

(g) a cre litor oi the mortgigor \\ iin li IS ma 
suit for the a Iministriii m of his i state oblanie 1 
a decree f r sale of the mortgaged properu 

1 Cl. <a.) Persons entitled to redeem 
under, f) f' ‘ n rl.,agnr Ins 1 eir»- lesal re) re- 
eentatuc'i etc N\lcrelcla8 aboluteh parted witli 
his inffre*! lie ha” no interest left which wc iild entitle 
him to rt teem Ifxi a Nilini horn I J -tC 

If a m rt avo pirclaHuth n^l i of re h inpti n J c is 
oniitl It redeem a PiiliKqucnt encM il raun r Von'r/i 
; jfi litirt I \ I I *G I s<e Item tnii 
in/ra Oi e i f r \<.ral i rtgap h* can sue to reile-*ni 
tt e wl te m U I n < it of threi mort^rasr' ra, 

tl e ll irvl ha t Mtisfieil his share of the del t an I it 



338 The Tbansfeb OF PropEitn Act 

"ippeired that he hid no jntero'^t save la a sniiH 
portion of the pmperty, it was held tlmt he must bf 
impleaded, SiiWnin \ ArHnac/raZam, 1> M 487 

Persons who thoiii;h partneis m the 
propertv ire not interested in the rishtofredempW® 
neither bein" exeoutints of tlic deed not h'"!”? 
received the money, ire not entitled to redeem I/*'" 
moh m V Pirojti 32 C 746 Nor ire persons mtef 
ested in portions of the property releised fjom ^1' 
moiiRi„e Sheotihtf v Slieodm 28 A 174. 
peisons intereste I onit m portions of the pnpert 
ilrea.h recleemeil N«s»r v ,\thal 2 A L J 6’-: 

See also Ariahni V Mitthu 29 M 417 

I'’r}a! representatives of »norfj 7 /p(?r—It was licb 
that wlieie one Old) of two persons who repiesent i 
the estate of the mrrtsagor—lie home in posse* i ” 
ind the other nIS a nun ir—ins inijiUided, the decf^' 
bound Iwth of them Rum Taran \ fJaffiMUflri 11 ^ 

N 1078 


(ii) An} pereon (other thin the mortCTgee of tl* 
interest soughito l>e le.leenifsl) hiving inr iiilerej 

in or ehirge ujjon the propeitv erj t rcison enfith^ 
tomiintemnce charged uiv n the t ropei t\ Uiittlt 
mimteniiico must he cliargevl up,,,, the proi erlf 
U di m Smjh s haheant Smjh 21 A 101 (101) 1 
C The mere fu t tint a jerson ih entitled t> bt 
mnintinied out . f (W ,no me r f rhe piope.tv H " ‘ 
sunieieiit AniJJe«itiimte«.„ofn„,lIet,ni.mte ine« 
l-erofa Hindufimih who s, ,||ep,„„nte - u 

micht hnrean>htt>,ni,nUmnee fmm the t n I ertr 
of hi* fuller 1ns no mich interest m llie estate 1 c! 
me t> the/mill} IIS would tutulo him to rede, i' o 
nurleitc iind» hj aiievioim r, (,un<r of dm 

e^nte, » Roshon\„aK IS A 2.1 

nfrirmed l.v tlio Pntv Comr.l m W, o. 

Ihhrant Siuql, 22 A 191 8o a Ilin hi’s dii>.{ht.i- 
in law. IJ () u 57 A Jecilee, whose Je.ar} 
ctmrgeil upon the morigs^c} jirojertv h} the ' 


will 
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of tlie mortcicor lias a to redeem, Bachelor v 

Middleton G Ha 75 

(«) Ihnditsons —Tlte interest may arise eitlier 
befoie or after tlie mortRage WJiere a Hindu mort¬ 
gages ancestral properly his sons born before or 
after the mortgage hare an interest in it bj birth, and 
hence can redecin, Sinnj l’rigad\ Golalehand, 28 
C 517 (minor), Drbidnt r Jadurai, 24 V 459, 
Dhararn tsingh v. 21 A .*>01, see also ffmna- 

chandra ^ kandiyya, 24 M 555 Baari I’ra^adv 
Vddan [jil 15 A 75 The AKnhabatl ffigh Court 
lias ruled that such sons nm sue to set aside a decree 
obtained on a mortgage .igainst the father alone 
meich on the gioniul lint hems not a part) toil, 
Xlhairmu fVaaid \ Kalin .7 A 1*17 

Hut if the «on also pleids that the ilebt iris incur¬ 
red for an imiiiorsl oi illegal impose ind the court 
onqiures into tint illegati >n md limU agninst him, 
the decree emnot l>e t>et aside on the more grnuiul 
tint lie MIS m t a paity to it ’'wruj Paighad v > idab- 
chaud 2S C 517(511) hanhaiu lid\ fiiij Diliadnr, 
24 \ ill Pi font Uonniyya 2i M 2(1? 

half alter tale —Ni if the m m sue after a «ale has 
taVen tliic th<t emnot succeed inereh on the ground 
tint tiici «(io no parties to tic lUcrce but must 
I roi e dlcgiliti < r iinmoriliti <f tho delit DchSinjh 
\ /it. /i im, 2* \ 211 Ihrs «aiiuii( ixcn rcileeni, 
Loll Snnh I I'uttndit 'yingh is \ 1^2 /„ H ^ 

Shro '‘luii/iir 7A I 1 915./iWimwt \ limm 7 A 

1. .1 S'2 KWtrt \ r lunm, ^ \ .1 JiG ^heo 

f)iVoI\ ./t'7oritof ih y.*J scesNo Pert \ bamhhti, 

24 15 1)5, Contra, Km /Wfi< d I Manmohon, 30 

A 25t, 

Dill f^ce f/unmeovvon T Vini«nni. 21 JI 2ii 
iihire 111 a suit bj a s n not iinj leidci! in a me rt,.i"e 
suit and i ftcr sale tinder tl c decree tl crem the m rt- 
C gee Uing t'li pucUiier the nu-i hell il it the 
1 iimiilT wji'. ei luhiJ lohisi the ijuo-ti n irie<l iiheiher 
lime XT i-. ant *hbi du fn in the father to suj jxirt 
llu III tu-ige 
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(b) Vortijageby manager —When a 

made b% the mamgin" member of a joint lha * 
family the other membera are pioper 
suit for sale based on each moitgnge, Jas Ram v t )‘' 
Singh 2j A 162 The other members are liowew 
bound by the moitgage though thev were no 
to the decree theieon Chandiadeo v Barpni 
Iml Ca 293 (All) A oo-sliaier who has nbtunena 
portion nf tho mortgngeil piiperties on a V™ 
after the execution of a mortgage b md by tlia ot 
(o-sharers mortgaging their undinded ahtres m ■'UC 
projieitips and who hae been imdea party to 
raortgigeauit is a nectM-iry puty to the exefutioa 
pinceedings '^olam v JtuihitUr, SO C 142 . 

(c) Representation nf sons by father —Connec e 

niththia is also the tjuesUon how fat ^^''’‘*‘1 ,i°. 
can be said to be represented bj their *3^"^' 
or Ollier members of a joint family bj its ? 
mg member, in a suit on a mortgage execute i 
htm and put lu action against Inin al me So far 
thej are properly represcnte*! thej cannot * 
sequenth iinpeacli the proceedings or the result 
tlie suit In the letlmg ca-.e oi Oird/i«Ka V 
hanloo ball 22 \\ 11 '>6 it \v ii obcerred that •'a 

fitlicr s debt was of a naiuie to support asaleol"'^ 
entirety of the fainilj property,he might legalh biff 
soil! It without suit or the creditor miglil legally pr^ 
cure a sale of u by suit and that all that the sinacan 
claim IS thatnot lxin„ parties to the sale or execution 
proceedings they ought not to he barred from trying 
tlie fact of the nature of the debt in a suit of tlicir "im 

This IS till extent of the right of a Hindu son wli i was 

not impletiled ina suit ngaiiisi till fathtrnftci the | nj" 
perty haalieenwld In Snrij/IiiMi v S/ieo 1‘crsho 
') C US, tlieir I^onlsliips say al j> Ib'i, ‘ All ar** 
ai^rciil tint the Alienation of any portion of llis j< 
Mtale iPJlhoiit s«y)i express or implied aii/J oriti, 

Iwi iinpi aehe<l !i\ the copircrncrs and that siu h authn- 
nt\ will bo irnilieil at Intsl in the cue of miiior^i 
if It eiui bo shown that the alienation was ma lo by the 
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cmnaging member ot tlie limilj foi lerjitimate family 
purj )ses It)s not Foclearlj ecttlcKl avhetlier inonler 
to bind adult memberj their cxprc'>a consent is not 
requited Their LonKhij s after dealing avith the law 
in a anoiis parts of India as to the power of an onhnary 
coiareerer to alienate his chare consider (at p IGlt) 
how far those rights and powers are qualified by the 
obligation which the Hindu law la58 iq on a son of paj- 
jn„ Ins father s debts and cite the following passage 
from thejudginent«f '^estropp C J in bdamm \ 
Sitnrom 11 If II C 70 subject to ceitnin limited 
eacej tions (as for instance debts contracted for immoral 
or illegal pmjoses the whole of the familj undivided 
estate would he when m the hands of sons or grand¬ 
son' liable to the debts of the father and grandfather 
and recite the obsenati'ns m Oird/iarrc Lid v Konloo 
Lai tuj»a that the obli^aiiun of n son to paj lus 
latl er 8 debts unle«scontractc<l for an immnial j urpnse 
18 of Itself a snfiicient answer to a suit brought I a 
n son eiiliei t< imj each sales lij private contract for 
thepiiTj < se 1 f raising moiict toeati«f\ j recxistingdebt* 
cr to rtcoier j n | >.ri\ e Id in execmion < f decrees of 
r urt b«e ils< lli»*c*$nr I at \ Luthmcinur 5 C L 
II -1*7 In \ mime a bvdd'i Vehnn 13 L SI their 
l.<i(Uhi|8 obsened (at p Z') it appears to their 
rd'l i| •> that sufTicient caie 1 asn i alwais been tahen 
to di'tmgui'h liiween tie juesti n 1 w far tl e 
ciitireia of tie leialt is lial U to nnsni r tl e fuller s 
debt and ibe qiusti n liw far the eons can he pre- 
chi led bv I r> iPislitigs taken I vor ogain'it the father 
alone from di«|'itiii.» ihii liabilitv The decision have 
for some tune csiillishtsl the | nnciple that the vms 
cimi teslui ll eir njus against their father b alieiia 
tun fir an ant o I nt del t or against hi-, creditor« 
rineihis for tl t ir del is if nottaiateel with imm raliu 
On ills iiujK riant questind tie liilihta cfjfint 
I'tate, tl eir I>ird'l ij-S tl iiL that there i« i w n c n 
flietofaulh riH 'srenU (ro/ot iirijli 

lie 'IS.l' C.fctttfcAia Siwydi 10 M S41. P C 
The next I’nvi Council c-a'C is Djulut/(jrn r kVhf 
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ch iml lo C 10 P C There the rmnagingmembenof* 

|oint tndui^ fimily haxtiip: pui ported to niort^agf I ^ 
fanidj estate to j a> a debt due br the firm weie 5“ 

up nit fix the mortgagee whoaflerwiicls purcha c 

the fi'^rerty in ewcntion of life decree In a 
111 n apainst the other members f >r a declaration tn’ 
he lad tuirhascl the enliie ftmilj propeitr 
mam deleiico was tint ns the defendants rreie not { n" 
ties to the decree thet were ant afleet d bj it an It f'f 
shaies had not passed at the CTOCution sale il 
Loi Khijs overriilin;: this ccnteution hell tl at 
uh le cstite liad passed to the jurchasci The same 
\iew was taken m C/i /cidindv 

I 0 717 P ( wheie the property was soli ^ 
against a llin In father under adeeiie thargingn 
tinilx estate aniitheeons UKu::h not parties ntreo 
all ned to iinpeaeli the sale tl ere beinff no 
nnnunaliu or illegality See aUo UahuLir Persh a ’ 
1/o/iejhii r \tuh J7 t ^>84 P O 

1 he rule as I iid down m tho-e (leci»ioiis has bee 
nich oee lai nal deviations foUoireil hi the Ci’Hi't®' 
In III llie deribi ns of tl e Vllahabail Ilich * oiirl 
aie ineahi / >1 \ O ki I fhaiid 1 \ ' 

II wliere an is up nas sent I vn uhotlier the f'd 
wasneiii„ on behilf of tUt fiiuK nluii he c " 
liacted the debt hr whieli th jiopertv "<*’ 
sold Him \ariiii x DItatcani 1 A N ” 
xiliere H ns xxero I cld b und In a lec i e and sih oa 
a mortgage pxecMleil 1 x tin, fatiier tlip debt bin g f ^ 
faimlx jui} ses.ii/o '•ingli x fnr/iiaii 2 A 
when, tlm uiieust of the father ih tie was ro! I u ler 
n <h< lee I ii a m irl^a^o ftlienl le fiiiiilx esial ail 
the s >ns hliares txtri exemi I d ixiilio it an pnf|iiiri as 
11 the ■> itiirc < I the dtl t « i in \ni h ik '■ Aini i" t ■' 

J \ -’Jl ,\ilnnHitr \ /»i 7 d /vi*; ire 1 \ " '' 
207, tfir A/(in a * nlth I A \\ \ i t A ifr>' ■’ 
/hir;m I \ M 11 siinf-i 1 tu>> C \ 

HI jf,u> ir‘^inqh ^ /-yicliwi \«riMi 7 \ « S 

1/im Sil <ii \ A/itml U\ h7J /^iir I Sill/A ' A' ' 

« Air .* \ 7H xxh.r a ni ri„x^e dtlt f< r 
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a lecree ttbs pa'ised a^msttle fat! er alone being 
for tl e 1 se an 1 I enefit of ll e fam ly the ol ject on of 
tl e sons to j otcct the r si ares froo the sale as 1 s 
allaire I so n Onjad a Raj Bn st 3 A 191 P/ul 
C] and \ l/nn Ni 17 J 4 ^ 309 / 76 i v \j Via 
9 \ 14 PI hlanl v Laelman 4 A 48G wl ere 

t! e fall f tl e 1 ea 1 of a fa h tra I g concern ras 
1 el 1 t 1 a e I een s le I n a representa e caparitr for 
a iel t me irre I for s eh concern see also / al i Ram 
\ar'> ^ q] 3 \ \\ ^ 201 Has Mai v Mai araj 

5 3 / SA Pn Vnd 0 \ Basdeo l‘> \ 99 

arl ere t was I el 1 ti at n tl e absence of anrtl ng to 
si 0 T ant 1 m tat on f tl e extent of ntere t s<l i it 
nns for tl e son seek gl mpeaci tie sale to prove 
tl at tl 0 Iel tie ies res to I e exempted fr m was of 

6 cl a cl aracter as 1 e a 11 I eo \ oul I n t be 
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poitionof the debt nnd had acqaiP'sced in the mort 
g igeo h po^‘iesslon for eleven veir«s iv ■!« not allowe I tc 
"et ilie 6de nside Vpooftip x liunjee, 6 C 719 
1' leie th“ con'.eni of in adult eon to a mortgage 
C)n-,i(lered nete^sarj , ffow/./iid v Dignuatn SC 
Jj ! wheie It nas held that a son must piove immoral 
i \ toiec \ei hi<5 shaicofthe properl\ from flicpU 
ciii'Ci Munbast v Noitrutf/JM S C L 11 .2'^, nliere 


-- . \uarut(on 1 u Jj If Kiii'i' 

\ (leciee against a fathei m lesj ect of a mortgage 


• • ■. t.. ^.u to have been passe<l in his represcntat ( 
efl|uih_ and biadin^ on his mmor son , Bhoqu it ^ 
(Tm.i I { L H «|,eH the sale nasonlrrf 
the father s interest m m A nhn ProJ lah \ lltn! J 
-f > C L R IIJ Hun / uraiiih iNimn" 

■ ' L U Jtw and «ee I mb,cn V, ,$ati \ /’u"' 
Jil ‘j 'Js 6/,io Pt.tal % Ju„i jjdi <hir, 9 
‘ Mas to the eatcnt «f tin intcnst sold, / if/ 
oo'n'^' ^ «>'■ PiUei\ Mohind 

I iS where it nn<^ held that i nieiiil er of* 
joint llin,1,1 fanul>. not heing a ,m of theiWtir 
ninld be iionid h\ a lieei.c and sale , f the fimil' 
ncieitv umhr the ,h,ree iltli. ..„b no parta lut il 
the , rcrl.ior „r p,,„h, ,, ^ ‘,|,p ,|,|, 

of Its tradin,, lusiiirsa nml shmiIIi ro m lii, ci« 

ofimnor. Sml. V, .ft,.,,,,, i .-(i C 

I he 15 imlm Ituhn ' ir.. _\ /•» 

I i, 

■. , II ,, 

. ,h l,.,r ol •, ,Wo,s, I ,1. r„, I |„ ,, J„ . „ 

11,,. rr,™l „,„l iW 111,,,,. I 
V » ' 0 15 I') t'"' ' 

g''-™,7-1,11 i-'i. ‘■•■i. <„„r, I. 

I, ,.0 wl,r,c ll„„„„|„„,„_ I , 
dclit f r w Incli j ropertt ai is e 11 hml 11, n , 
f ir immc.ral.j iiriws,,. their biiu t • remver tin 
^as Van,/, v /,f* (A,,,/ C 

arl.ere the court m n bii.i U n ,oo..,.erI- 


■ trt 
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recover his shoru of the | roperl\ soUl nnilcr the ilecree 
on a niort^ase execute<l br liis elder brother for 
alleged fimilv necessities refuscif to enquire whether 
the morlgige wis bindiDt' on the plamtiiT and decreed 
hi9 claim , this iras folJoirwl inKtshanSm/jh r Vjresh 
tear, 7 C 019 see also Bfilitji v Dhiiri.O 11 315 
LaKshmon v Kosht \ath 11 H 700 (these cases 
were considered nverruleil in f/onuthal v Jnirnm 
14 B o07| Pakir Chand v IWc Chand, 7 H 43s 
sale hj ofStial assignee of insolrcnt father held gix d 
against s n Triiiihefc \ \ar«y in 8 B 481 wliere 
the slnrcs of sej arate<l son** at the date nf ilic «uit 
art re hell not li ui»d h\ the ade anil an I'sue was 
Sint domi nhethtr thei nrchaser (moii^acee sRon) was 
Rtranger ti his fuller® Milt iin tli< iti cf,ige«t> that he 
was nil b und i g> lnb«nd tie deeno Dliik<i}t\ 
lothriintui ih 4S') «Ik re the f ither t* interest al me 
vas hell t | as« w exicuti ii fa tnonea detiee iiul 
tliP jiiiil i«er wliithu > trin« r i ieini li 1 ier 
«as docrii d the Mghi f a/ oh i / fe rim hi*e f r t dtie 
.. .. /, . n-.. . 1 ..l.i..' ....I,, line-. 
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hnikibaiv Vaharleo IS B 147 Chandra 
Siialija 1> B 293 where son's interest wisheii 
have passed m execntion of ft mortgage decree 
the father /albhat v Louia Hanoel, 19 ^ f 
where a mortgage was ma<l“ bt the ekJest of 
l)iot)icrs and found to be authorised bt the faioilv 
the itecree and sale were held binding on the 
famrh Jokarmal v hknath, 24 B 343 'rJiei^ 
mortgage sale was held binding on the sons in' 
ab'ence of pi oof of immorality , Sakhiram v / 0 
23 B 37^ nhere a sale for a debt eoatricted b''' 
manager for family jmriwses 1109 lield bindingon J 
other members see also riihnti v Venlatmr (1 
Bom P J 248 I'aemlen v hriahna, (IbOl) 
li irn ikruhna v Vtnat/ak 12 Bom L 11 219. 
a decree on a suit on a mortgage defended hr * ' 
managers of a joint Hindu faimh nas held l)ii"li° 
on the other members 

Tlie Madras ..asca are —re«7a/rt So iii ' 

I M 334 sou o interest not bound bt sale I 
father 8personal debt I cm/ ola l^ainm n/t/ni a Hif •'' 
tar ih 3 18 , Da»ira<Vn \ loldtimam » II 193 
brother not liound Ijj sale nndei inoitgagc executed I' 
liie other and managing bi< tlur esen for fatiidr f" 
poses (we also/lor*# imi a dtirntr; “M 130 lir'ri 
qharamjivi y S tmudiitia 8 M 40S hul see 
A'raora 11 31 Cl, Snmro a ) ,)nt/r7 5 31 Zil 
on mortgage bj father liimhng on ns, so m Kn ^ 
vain I a Periimal SM {“rS 0«tnri/jnv 
10 31 310 nherc the defendant was not aneil as re] re 

■xtilaliac of tht fainiK nnil tin decree «as hell I'C 

hiiulitig <n It. a If'niqiphi 12 31 

uhen the court dmctcil an eii jiiirv ns to the mtim C' 
<fiht for «Inch a i«rHHiaf dcerei was ol.taimd ngai"' 
the father , if a Muthitinvii J5M 47, itiuii>- 

riht\ not Wing prmtsl interist of eons lx mid. 
|hr)*/irio Hcdh \ lhanhu 2G 31 whin nnepli'”■ 
^was not hel 1 liound by n sale, llu re being no e' 1 lenco 
ibat lie t\as 1i Hind by the defend ml 

(/) iSrf/ iicijMirc I j rojterty —Nins are not ncoo^sary 
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crarties to suit"; on mortgages of self icquired pro-- 
oerties executed ]j\ {{mdu fuliero A member of aB 
andiMded famiK inaj onn separate projtrtj and 
nortgage it In i suit on such a m ntgage the othef 
nembers art not necessarj larties \gain copirce-- 
lers in a Ifindu familj do not Mccessarilj become 
oartners m the trading firm unle-vs it was «et ii| «i(I* 
tJie help of famil\ fund:;, and there is no presumptiorJ 
»hat a bn «iiie<s nrnetJ on bj a coparcener is a fsmilj' 
,3usmcss« 1 f b?a? \ Shah khusal 27 B 157(161) 
n » suit on a nit rtgage of i roperties bel mging tt? 
inch a tndiii„ firm onij the partners to it need b^ 
toined 

* (j) S tif i(J ere joH 9 «/<jr« eremptf f—MJieicasoB 

'ffl 0 Ills nut been im|loal(d in a i lortgsge suit lias i( 
llcclarctl th it ho si <1 his sln>« in the pioperti sre not 
t-Jonnd 1) till UTit.. till, n «n> sue liitn ot> 

111 basis r I I' 11 ns iluix t | bis faiiu r h lebt« 
)ut cil anci'inl I r js rti Uhiram Sm^h \ Xijvilal 
V wOl fnr/iniit Has \ l>allu 22 A 3J4 ^tcy 
mill tf c inse 'hit it e *s1e of the fither s interest 
^tlxiL hss 11 t Kili-fi I his debt In such a suit th0 
n rigsgCL IS ontillcd to get a decree ft r a ji rtion of 
ihi auoti n (rice ) n>]<orluiisl t > the share exempted, 
tn I n r n«r tlie esme lx silc f the intiresto/ 
thi « n III the j tilt fimili |r |eiti Lte'im nhsv 
j jiTi; I I ^^t in W«i »i f I X \>iiNaii/tfi 23 \ oou 

i-Uhxre s in rKigi nssinsi b (he mansgmi. ineiii 
' I or* if a Hill I i fsii ih f r tin pun" ' ' f die familv 
an I till, hhsris f (he itlur iiKiidiers wh i were iiO 
I xrti « ii th soil xren exeiiij tid tl e 111 rtgagie was 

I 11 entitlol lx Mie them a^am on the mintage 
Vilirtmil !»' iri t htVfrtm Ji A 307 hxen 

^ if •• In- Ini tl >r kliin txeu)|t I in tla sin ii il e 

II ticxgi an I the ni ngat^ti !«.. ha I (1 it shm s 11 
n iieciiti 11 thix cxnn ( me f r s U Urati n «! xt 

tlhiirslxr. xrisntlllU. ( k.i1 /i nx i'rir;.!, 

• • A I -I"., f 11 iTini» ^ tnfil T (tjiicWii 21 A 

(li) I frfruo cr# —Danng ll e lifetime ff s Uimlo 
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wkU)\\ in po«se‘‘Sioa of lier husband s 

sioneib cannot redeem contra, 

Innljaiid Hamckamlra \ Kallu,20A 4J7, 

8 0 C 340 . 

(i) Pi c emptor —The partners of a 

ha\e a ii^ht of pie emptum oaei Ins mortga^ 

ehoul.i be impleaded, Falw v Hamlltj, 1 Atk 
<}) Pu,chaser of property - \ purchaser 
nee of a propertj subject to a uiortsafie '® ^ ^ „ 

luurested luthen^'Utoricaemption ei/ a piirc 

In rrnatc mat) n T' /Arj' 

> r.oimei A 

1/e/i,1)0110 V Aotn ^ , mutiri 

I u ""1 

7fc «'n iil. f.n.. Na«. v 
Sarnni 25 A 440 

\n anction pincl.oserof the nmiltaged propertt (t >j 
sale boms afte. and the moiiev decioo , 

moMMuelcan « dedantion nsim^t t'*®, 1 

oi \ a^v I0> See .dtii lb 11 l«iO Two mort 
nai-cs were eacciilcd m TC'peei nf tlio ,1'’o 

fnru ''rthe same d i> in fumn of A a'>ii 1 
n.,h s.i.d «>« nuMKe-* ''‘ 

.-tliermrlies and O and O U.nui, purchaser', timm, 

u'r.l. erees I) A^t m and C sue Imn 

,, n or, «i the nlteniatne for nd(iiirti'’M 

Us nllowed foMo so It Imtkuwl a Si'<0’r>. 
an A iiiircbasorof n l“»rli m of the iiiorlCU'd [ 
P,riv has ft'.rishl to inlctn ihi whole 

Ylulhis,,,.,,, -a 23 XI 2<''\ 

to k’on IV A’nrurta Krtro IK II 32^ /, »« 

the Knrnauin ofnMalnhir Inrnad ' i,, ii 

tale to rerlflin land ami holdmir tin Ur'imi « ' ,1 

ceaiiiii ) iihlu/>er>i«oni to whieh Other land 
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demised lands of both de^cnj tions tn Knnnni to tlie 
defendants ttTOarl md enl'^qnenll^ execnlod to t!ie 
plaintiff a nicl kanom of ibe first mentioneil land and 
purported t > sell to him the Uniu title to the last 
mentioned land In a emt brought b\ the plaintiff to 
redeem the Kaimm and to rec<\er arnars of rent 
f'e/'f that tlie plaintiff who had denied the title of the 
dec rsom in tlic (’ourt of first instanee was not entitled 
to redeem tlie Kanoin as a whole lij \irtue of Ins ad 
mitted title to tla part of the premisesconiprised in it 
llie right of the )'urchaser of a | ortion < f the mort¬ 
gaged pioperta 11 reileem the whole mortgage was 
tcc(gni«e<l in llnKajt \ I'l 11 27 (n) 

Vxlhd \ I irrnrir ^ it 4‘t7 V imana, 

2 M 223 M ro v /?ai»» C/iaiidru, lo H 21 In 
the last imnlioned «ase tin ncht was rccoRiiisen 
tten when the nlo^loR<^<‘ htd Uni^ht i ] ortion 
of the iinrt^ued pio|eita Certain j arccK i f land 
were moitgigcd in b' ' the iiitthtr of the 

plaintiff and grandoiother of tb® sisili defendant 
a nun r to tin (iilurof dohulanis 1 t( In Ihi ' 
the 1 ortga^e was assigned to the Cftli defendant who 
took j ('Session and in Iftlo ptirchastd the Jenin 
titlf oreqiiiia of redemptim of some of the pariels 
mortgage I fn m th# ilaintifle sisters htisbiiid to 
wlnm till «o paicelshad Iksii «nenasd wra The 
(ourt /lefd tliil t allow llit | lauitlff t>n Item tlie 
w 111 le wool I i II ibli hmi t > t |<is.ses»i n i f tin j r >- 
) ert\ to tilt t xt lii'i m of tl i fifth delen iai I w li j re 
I rc'Ciited till i ii.inal nit ri^a_.ee as Jus assignee and 
wasthe J inch I't r of a poriu n of cquiti of retlemp- 
tion and in js s«t^»i n of the entire laort^a^id pro 
lerti The tiftli ilefin lant could not lie require I to 
Mirnn It r p> St e'l u t f the whole a^inst hi' nnsent 
aitild iht I lauilifi 111 1 a a prt per suit j armi n 
ftfccnat: c<l th 1 iiiieW to wl at t-l ares iti tie jhisHt 
be and tilt liftli t't ft n lat t wt re rtr-jstinrlt iiitiiletl, 

Vrmi.a /infft. CM ll In 1 m'v a r.itteri- 
" C 1} a III rtcictx was lit! 1 ertilltvl to a ’ 
ta his mortgage as jigam‘t an aucti ii jure' 
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nf thn property So la Timappa ^ LaksJimamma 5 
il 385 

If a pmcbasei of tbe property is a Ideil afier tbe 

period of limitation the sait a^ambt liirn is barred hut 
<jner<j whetlier the poition of the propertj m his !nn!s 
becomes exemptei) from the niort'^aj;® debt, Rimkm 
karv Akhtl Chandia 11 C W N 350 

(k) Piiichaset pendenteIite — V person who ob¬ 
tained a transfer of the mortgaged propeit^ during 
the pendency f a suit on it is bound by a decree 
parsed in such suit an 1 need not be joined as a party 
VaJhuDtsv ft I »ji R ithK t 16 A 2S0 bheniinram 

V ChuniiiTal 2i A 24o Ishik l/i v <^hvnn\ 31 
A 119 Onininor v Nazir~ud din DA W ^ 
01 \ilahint.\ Snre^h 12 C 414 2 P I II 2u4 
llaiahanl ir\ '^hoOohind 36 C JIG ihlul^f'}‘^ 

V lldul Uajid 9 Ind Ca 773 (Bui ) Ihe Bamo it 
tie case with a inrelasi letnccu the dates 'f 
deciees tnsi and absolute Pataotun \ Clihcdi 20 
A 7(j 

(/) Leaaeea —A ] itnidar is a person so interest 
ed Aaiiimi/iimMi v \il»iti i 8 ( 7J (feO) Jugil 
Ktshore V Kiirtiek i hint ter 31 t IIG \ woknra 
1 1 far oould aNo seem to 1 1 n p is m luieicste 1 Aokil 
Sinr?/* a Dill Chnnd ■) O L U -’13 Contra. Sr;/uA 
Chum \ l/)/i»p A’irrtij; 9 611 Dm jn Pirali 11 ^ 

Znc/iman Sift I'/ 17 U U J73 Sola the nifi. rf a 
mortgagor with nhom «n def-ndt of ja\inont of 
re>eniie the CoHetJ r has scUl ! the land I in /'dm 

V Oolibthiiiil 7 \ 151 nZirje«digi lessee tf the 
iiiori„a„cl prrjerlj is a iin- n inter sti I h'Hii 
Piirahid a !/<»»;/wr J)jf G t ti7 (U'l) k tan 

iHtvu$st\ Aifrrtlni Ht -1(87) s iinWrifir 

pAtani tenant in Jl ilabii tlainiK uii b r n I a-o fr n 
the (JUiUr f'ija k Atmme/ 1') M t't ‘b.i i-* 
al.NbCc 7irnr 7»r«r, IDCIi 0 rC (ICO I'l- 
4C''), ho ixa} rp<t«iall sue Imjt uuvi lvi\ lid;/ i 
20 \ C7J A ti em lai t i* n tnn<ei'<<arv (art\ 
Oiri,/. ( Aanhr r (/mrixiii 5C U NM 
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(m) Doicer el nmant —VMahomedin widow scHim 
for dower is not a hen on Lerhusband's property, Ameer 
Ammal V 6anAara Aunii/anan, 25 il 658, Dhola 
Kuthv VagiuJunniwa, 2t» A 28 and hence, as a 
person entitleil to such dower, she is not a neces'iry 
party, but as one of the tiein> of her husband, she is 

(n) A <^amindar has nosucli interest in a tenancy 
land as would entitled him to redeem a mortgage there¬ 
of. or to be made a party tua suit on suih murua„e, 
unless the tenant Ills iinproi eih burrendered Ins hukU 
mg to him In the cis<. of the deatli intestate cf i 
hxed rate tenant the zaiuindar has the right to redeem 
Tulihi Ham v Gurdtal, 3J A 111, oyerruling linn 
Dihal \ Mahai'Jjd of \’tzianagram, ZO \ <88 

A Zumnidur hia no iiitereei to redeem a mortgage 
nf a grutc by Its ten iut «liile die teniot IS alive and 
resident in tlie village Igbtl Uu$ttn \ bheo thuran 
1- 0 C JUl \A here such a leuani abandons the 
I>ro>e, the Zaniindar i•>elitllled to rtdeem, Debt buhay 
' Sumer, 12 (1 C ly" 

(ni Penon inp tteitton —A person in possession of 
Uie mortgagid proj eriy imisl be joineo in a suit for pos- 
stsMin tiiuKr liie mortgagee /i<t' yat Singh x "'ahg 
Jiam 10 U 9s, if III* -Sion i« under the mortga¬ 
gor l<a>n Chjiidri \ An^na/-<i (1^74)11 1’ J 'JO llie 
onU reiiiial) < f a | uu liaM r uniKi tia <uurti.Nk,e ilr< u e 
IS t > sue fi r ball anil n *i u A unran \ In 

nooh, 17 M I. J 4J1 If the >n u a Ivi r i 

to tl e «i rij.sj, ir eg on arwui t < [ lit< t« iri,» (11 
purrha-er si a bsle f >r ihfiult in (Sv meut < f n vn lu 
It hss I III! hel I llial then t <o In la a iicee»>ary j iriv 
l.id,,.rnit V '.tfd 211 II C IJI iJut |.ib, 

I aiiii^ iiitinn III <h« I n |<tHv larani 111! 11» il i j 
ga»a bin-.! , II ati iirralK neither nei e.^arr r i j i i r 
pinii» I ibi ftuit, IsvauM il e» «l» {r i«-r > j 

llie I riicn^lii g» ib lol ar all ri„l !• b*il j > i 
nil rtga^e (I t e** Muigagi \«l II % II y ‘ 
nil I l«er»< ctaiiiisnt l« all wctl t > j m t Ii , 
litl.i, I'lc naN.>u l<iiog tl at thire lb r I ] n 
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him and the mortgagee, the litter cannot maLe him 
a partj clefendinl for the purpose of tr} mg Ins advere 
claim 111 the foreclosure suit, .Tonee,' Mortgage Vol Ih 
§ 1440, )oqgestear Diitt v Dkuban \]oha^l, JS C 42j 
3 C L J 206, Jogo Vohim\ Daudoong, 12 C W ^ 
94 

(p) Vortgage. —As to efieet of not joining pni''Oe 
and prior mortgages see «nfc 

(g) Person enlHled to mainlenince —A Hindu 
daiigbter-in-law liaMOg a claim for niaintenatice la not 
entitled to redeem Gajndhjr v Thiila 12 0 C 3" 

(r) Ttilvkdti —‘Jee Lat<tii v I'atan Dtn, IS O C 
271 

2 Cl (IJ) A b«l*-mortgigee 19 interested in fhf 
nghiof reden»i>tioB. Wow h'bhigv \atiingk,2t ^ 
472 As ti> BulHiiorUagee H nelit to have ft decree 
for sale, eee/lh»«cd /lAv Dilag > V L J 402 bee 
notes to cldu'e (n) 

3 Surety —A surety la enuilcd to jedeem hat 

ho becomes a iieceB^aiy |an\ ns being interested onb 
after he hi''ptnl It Ics'*! a (. iH ,t tiie debt, sfeciiH' 
if he his entercil inlo n pcis m il ium iiiiit oiilj, iYeirte” 
\ Llatl of Lginhiil 4 S«m 174 Oulgt v irntjoii, 25 
Ueav .UO, and tin 'li-chlrge of sui b n suretj, do<^* 
uot preclude the moil »igee from continuing his mid 
ngiunst ihe morlgj„ i UiluU Husain \ bughm, 25 
V 200 Where a Iiih also inurtgaged another 

estate as a c illatcnl eei.HiU\ he is n necuss iry ] artfi 
blokes \ Cleii'l tu, 2 Suanst J ">0 note 

4 Guardlanorralnop—TJii.ginnlnnutilm 
jiroi>cr!> of 3 minor inortgageil <>,i hi half of hucli iiiin ’r 
mas ndeem, an I tU< miiuvr is »[ ionr^e a nccc-'irj' 
} art} to a Milt for t. lie Thcsanic reinirksniib 
the coiiitnillec of a lunatic 

5 Attaching oroditor—An atnclmig cn- 
diior has II rikht I ■ nderiii and is n ncci^sari } aril t > 
n Milt fur fortclosuie or sate, mii/d(ii Wn*'oi i 
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Sath, 23 A 4C7 (470) see also Ram Prasad \ Ditni 
iVafft. 2G A 464 

I ‘'cctwns UJ to 94 haie been repealed by /id T oj 
1903 and re enacted a* 0 34 rr 7, 8, 10 of (he 
Cull ProciJnre Code] 

85 \A here one of several mortfiTRors 
Charge of one of redeems tile mortgaged pro- 
sexerni ^o m ii«a I>erty, "nd obtains possession 
tors «v(io (tciecii •- tlioreof, lie has a charge on 
the share of each of llie other co-mortgagors m 
the proptrt} for h»s proportion of the expenses 
proporlj incurred iti so redeeming and obtain¬ 
ing possession 

See notes to s 

1 Redeems. —It lia$ been held that if a co- 

niortgagor obtain^ bj nlvcr®* |'o«sis«ion the njits of 
the mortKT.,ee, he i <ke« Ins j«Kee as mort^a^'ce, 
fsmdar v lAmed 3d A Il'i The section np| lies 
whert ft iiiortr.icor pats of! the •leerec-hohhr after a 
m!o Mijfh r the di’cree Jits tiken pJTce .iiid the sale i® 
eitnsnh h\ oc iisent Parlhu Nonioj v iJrni 14 ( '' 
N 3f‘l \in ro-slnrir of nn hmlrd proper!' ii>\v 
reili em the "hole nn ri«Ti.e tikI neost i possession nf 
Ins slnn i In ii ir" ■ tin >tht r slnrt s m the 

imi.rl' Sj, s v. ^ M I I 1st, phe 

|ssv,..| n ' ilii nsli t mm^ Inn r lb not a rs, t 
tiliic.liars s„l„li,n\ Hal u 3.' \ IC'l '-'v 

p 3t)7 laiuit'll n \tt iak«l 11 i f ihe Ss nes 

2 And obtains possession—The section, 

itli'erftlh ‘ ’"stt'ieil iTOtil 1 create ft rh'irge (III' if the 
nslc, ninC * 1^1”'rtcaji r obtain* I'Os^cs'i n n 
not ntU to case* "ben tic to rt^ace reU«iied 
\T1« n't j-is«essirv Tt IS ii "e%»r tl ■es ii t eeem to 
le the tr"e nieatiina Tin w nts wlurli form the 
heuhn^of the n'’le mean tint if die m''it;C3.ssr l-e 
in jMsssessien an 1 the ro mort^^«r chtains pssscssi 
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B 5 98 Brijbhvkan. 26 A . pp 117. 444, Wah- 

khan ^ Sh.mst Jahm 28 A 482 see also Moidin v 
Uothumanganm 11 M 41G, Bhuniuin v Hardei. 
2GA p, 40 C 175. P W n (V8)64.Iianshonv 
A«lf 4 0 L J 79 Uahesh \, Dan Bihadur, 20 
A W N 79 Mohan v Kaslunalk J N L R 92 

3 Charge—See note 11 to b 82 See 9 0 C 

91 as to the extent of the right acquired 

4 Amount—The redeeming mortgagor may 
charge a reasonable interest on the amount spent 
03 hint Aoni \ Am,, liakth, 20 A W N o9 but is 
not of right entitled to tlie mortgage rate Digambei v 
aatendra 14 (J W N 617 I lie expense must hare 
been jirajHrh incurred Amounts erroneously reco 
veied fioin but paid boua jide by him came wuliin 
Buiherpeuses ^oht^•\ Xlonmohun 7C 37J Dakhina 
1 &u,oda, 2l C 142 

6 Priority.—»A redeeming mortgagor stands 

in the shous of the niorigagco rtilotmed as ngai^s 

Jus co-mortfcagor’s interest lor n laicabJo sliareoftlie 

debt, and m enlilled to priorii) o\er subsequent niort* 
gageesfrom the c Miiorigagor llirV,utad\ lianhu- 
naMc//ii, 31A ICO ■' 

/Sections 9G and 07 haie been repealed bn let V of 
JPO 3 re ejelej a, 0 31 rr 13, 13 if the cje 

of Ltzil t'Toeedure j 

Avomaloue Morhjagea 

98 In the caho of a mortgage, not being a 
M rteicc 1 . 01 .!« Kimplo mortgig,, a inortgago 
• ‘-»«»lmo«aI Hile. uMifinc- 
«nl(o * ' ’ ‘ ^ ‘'‘ortgigo, or an Ihiglisli 

, , or I roiiilunati >n 

of tlio fir..tand tliinl. or llioBun,,,! „„,1 ihinl of 
aiitb forms the rigliU 1 uI„|iih» of tho 
jiarii'K fcliall ho di (ermiiKNl hi tin ir coiitnu t ih 
o, id neeil in tho mortgigi deed mid. ho far as 
>'c I «ontratt tin s not «xt« nd, In locai ii«agc 
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;55 


1S^.' 


] Combination of simple usufruc¬ 
tuary mortpaee, < nUr ll ( I-, pift 

III I SK, ..I 1, 1, •» f I I j ir\ III ri^i^ee an I H nist' 
n iii*s|r»'- r It } !■< I | wer f •.^1l whicli in*- 
llit'ln| iln'citi 11 f rpieunn f n clinrtfc o\er the 
1' |tti\ f r ihr <lt-t>t mill ex( r<'fS4 nr iinf lie<I pei‘* 
al \»»mn rU« Mnlr»<i C >htv La^ nile*l 

•lit nil r» » II H u>nfnirttnr> fir inlereat 

f r T term < ti tin. (ri iriti m of triiicli the m irtsiffo'’ 
un lertake^ i n leein nn'l ciueninls to Jet the niort* 
enj n ti e u-.ufriut until rotleinptiin, the tnorf* 
t-’a.^ee lia'the f>oirer r f wle Rjmaifiji \ fiunira li 
232 6irW<i/i \ Oopala, 17 M 131, Kanjn'ja \ 
Kaiimuthii 27 il *>20 

Ihe Uombty Oiffli Court in lihat v Abdul Roht' 
tnati 1C I) 303 hel<I tlrtt micIi ft coren&Dt nejratned A 

E ’trer nl sale altJiou.h the laml aras pledged but lA 
ih/t lit}! r hi' 17 IJ 426 adopted the Madras sien’i 
Me alv> Votiritm r Tifal 13 D DO Sadaihitv Vijair 
VtcAroo AmurebandT Kt^a.'iT ^ 

The Calcutta High Court does not consider such A 
corenant sufllcicut to justify a sale, LuehmeBsnr V 
Dnok Moehun, 24 C C77. and m this the dllaliabad 
Iligb Court agrees, and insists on the existence 
hypothecation or charge, Aztmdad y Ghamharrt, 
1 \ L .1 20, K‘i*J‘tra»t v Sardar, 28 \ 157 (eveP 
there IS a co>enant to poT on deTnantl), Voheah r 
Chauhnrja,4 A 2-1 >, •^AcoAurairi v Jaiyobind tb 281 
Jafar t liaujU 21 A 4, is not altogether consistent 
with these The diflicnltr snses in consideratioA 
what words out of the onlinaiy, ria, ^ahn J/aA/nJ. 
31u»taghr<ik, etc, are enflicient to indicate hyphotheca* 
lion In //iiillctiar T VwWidAar, 2A 527, a covenant 
that of the mortgage raoner was not paid within 3 
years the mortgagee “shall be at liberty to recover 
the money in any way he pleases ” was held to confer 
ft l>ower of sale , so m Jugal Kuhore v nam$ahn, C 
A W X 212 (where the mortgagor was also entitled 
to any surplus of profits ever interest and responsible 
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jS® for any cJeficiencv) See alw Umrao v Vah ClM 
8 A \\ \ 171 Ckandar v Stthhkaran 7 A ^ 

no 


If there IS in e-^pjess powei of of the property 
mnrt^nced m cise of default there is uo difhculir 
Instances of this are —Dept ti/ Co tmtssto ter v liampo^ 
11 ( 23“ ImirehrtwdV Kilt 27 B faOO 

\ Malabar Annom is not in this category S i 
■V 1 itaratjan 22 M 3 0 Zanorin i \nr<Tj/(nin ’ 

’oi ‘'ifpQHi \ Astfi imiird 3 M 3s2 thoiich oi® 
leainedjul„o consulemt it to be so in lim iin» ^ 
Brthna 1 M 360 

bte fin twifrtielttarff morlffoffe to $s oS 157 

2 Combination of conditional 

usufructuary mortgagres. An mstmee i 
where the mortgagee IS let mjo«se«si)n for n tenn 
ftlthe end of which he IS enpoi'creil fi foreclo e 
am 1 aiancp <hie to 1 i«i» Knl hob'll Riinnsotu f 
Sniimjpn 4 \f p 181 n ijc nfir<»/<» wufi pos cssioo 
( nriir v JI C J at I a Mull 

Kri jan 

3 Anomalous mortgagee—Tie Dr o 

lh>u Olli Vlu heart \iaicfx Sm form f tiinrt„a e 
an instances Is to the f ijif Ktnm inorf^'-f 
scpNfclafci fintr l»»nnlh<i K» M Cl 

I 1 i a lo al nsi^e inuM 1 pro\cl li\ ere Id f 

at 1 sufTicieiit I'I lence Haiji \ 'mi hk JOB 'll 


/<; of/o»i 

M 1 I llOffC I >! O 
ccf. re/ 


»> rc/ic il H f IfM of fW9 I»I 
Sir It o/UeCof / CiriU n 


Clarjin 

loo. W hero iminoacahln prop rt\ of one 
person i« |,\ act of jartesnr 
“ op ration of Ian ina Ir sc* nrits 

for tilt } nymrnt of nionm to niiollipr ntnl tl'i 
Ininvu tioii dot H 11 tilt I uni to n inorlgtR* ** 
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litter perfion is kihI to In'o a elnr^ro nn tlio j* 

propertj , niid .ill llic proMsious hcreinljeforc 
tontaincil is to i mortpifjor rIiiII, ko fir <is miy 
be, appl\ lo the oAiier of siicli propert\ aiul tlio 
provisions (if sections 81 and 82 bIiiII so far t? 
maj he, ippl\ to the pcT««on hii mg finch charge 

2\otliing in tins section appliis to tlio clnrge 
of a trustee on tlie trust propertj for expense^ 
properh incurred m the cwiition of his trust 

1 The Txorl" and ill the provmrins liercia* 

1 efore contained as i» i iiKirIgvec instituting a sii't 
for the -lie (f the in M^i^e«l |r<iert\ Inie tieen 
rejealcsl h\ \ci \ < f lOos iii<l ir» le macted as 0 3l 
r 15 of the t (xlt »! f i\») I'l cc<lMri 

2 ''CO note t» s SS is to distinct) n hetivecn 
mortgages and d u„es 

3 By act of parties.—A dociiment purpor* 

\ ^ cTviVe 1 (.h«a« in"-'* tx 

It into t xisieiice »»*«»« hntl> on «s e\e\,ntii n and n’>t 
I n accuilm.enci oi ilsoinc future time, l/nd/io v Sidit 
14 < CS; llatjis\ Aoiirunj; 3A I J 220 \Micre 
1 TnoTt,.i„e deed is ««>i-CTm\e is such fer i\ ant »! 
Mrrlsif litpothecilion il n n\ iiciei theli>-B ('iest« 
n clnrse Sec note to s >S hr instances A rose* 
iiant 1)1 the lendee with the ie» tor to ; w ihi j hinofi 
a ccrtiin qinutnt of mt innniitt lines n t rres'< 
iclnrgi in fi' m • f llie j liiiltilf lu(lanna\ Lorupol't 
5 il U I Tfe 

4 Coses of chargres.—JoMflrduHfi \ T’ufjni', 

32 n \iilliiih ivU)j'in tb 2(l> SinirtOt AbJ'd 
31 M . : (.ohi^J,\ Diraika S’, V 337 Vnmn ' 
ll'clielii 21 A C > Ho,/ M Ml 1 hritiirthnrintli 3"C 
OaT /^i;raifriri liihnri 2 \ I I 7 •! Milhi I’am v 
^manith, 2i\\ ,.17 

' By operation of law. Instmce^ — 

<l', Uin 111 Vendor t, lien »> 3*, 'Innsforof pro- 
j ert\ Act IS 1$ 48 


i lOO 
101 
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(2) Purchaser s lien where sale has gone off s So 

(3) Of a redeeming co-mortgagor under s 9o 

(4) Of the mortgagee on the surplus of sale pro' 
eeeds b 73 

(5) Salvage hens see note eontrtbuUon fn s '0 
Contract Act 

6 Remedy.— See O 34 r 15 Redemption of 
a charge lahardlyicoirect CTpressJon When it is p’l* 
off It 13 eztingnisheil ishitoshv Lakhimnni 
139 UflnadeiB \ Jiuanltil tb 6S3 The provision** 
relating to redemption applv to cl arges 0 31 r 15 
fVherc a decree declares a charge onlv <eij in a siit 
for maintenance) the proper remedy to enforce it is 
suit and not in ezecntion Matonqiniy Choonennteyt 
22 C 903 Chondra v Durrcdo 22 C 813 Aulhc>j» 
$UTy V '^ourawnltar 22 C 859 S C8 does not^^opp” 
to a charge holder Fttiekv Foley 15 C p 493 

101. Where the owner of i charge or other 
Ext 0«ui4hmentof inciimhrince nn immoveable 
charges property is or becomes abso* 

lutely entitled to that properiv the clisrpe or 
incumbrance shall ho extinguished unless he 
declares hj express words or iiei.e®earj impbca 
tion that it shall continue to subsist or such 
continuance would be for his benefit 

1 Wh«r* thoownerofachaipge.eto " 
The section is for the lienefit of cl nrge 1 nl Icm an 1 
cumt rancors Hence if tl e mortgsgtr f f a j rupcrti 
subject lo two mortgages r< leems tlie first tik rfgagr 
tie section will Imre no application f r tl e owner 
ofn cl irge las not lecrrac cniiiicct nbsoliitclr f'’ 
thcpnperir Tlcrefore the secon 1 morlgn^e I as I c* 
come tlic first mortgage on the proj city 

Taken lilernlly the M*clion will not nijl' t" 
redcinpiion of pnor mortgages } % nl>«*oIiitc iratisfcrci s 
^afilcrifchl <fre<lcm|ti n for siicl jcrsois < annot 
le R-u 1 lo 1 nnier of charges or inctiml mnees 
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S'Sn 

Hut w»» ».haH fcof* {rtM^Dlh the [•nnoii li- under* 
Ijin;; t!ip ‘•eetnn h of much niiler ipi In ation 

A tliiid ['irt\ I nyin^ off a in debt doe» 

EOt mill ut ”111 irraiigiluent, acquire till ri^.lil'of llie 
niorfga^-if l.,j,ilhnr\ / rr.tctt, 33 C ll'Ul.tit if lie 
d'H'-dj tlif> *.eciirn\ Ilf the |r<j-ert\ lie aeiiuirts 
6U(h right- \ /in, 2 i A 77S 

2 Becomes absolutely entitled.—\ H 
the fjr-t unJ 11 the second mortgagee V juircti t-es the 
niort^’igor h interest in the |>rojKn\ He lieeoines 
the ah-oluti. owuer of the pfope-tj, <iiid tlicicfuro, 
Mn<ler the InM j art of the eectuni. hi- mortgage 
would mer^i m the ali-oluie owmrsliip Ht would 
• Stand 111 tlie shots of the muilgtv’r, ind IS. the 
'bocond murtgigec aould l>e ciititleil to k redeemed 
ht him Hut the secotid pan of (he -iitioii Loniea 
in the tiat ■ f «uch a prioiitv ariMU^ ll it eitdently 
for An lieiulii ih-U In- iiiorigage he ki] c ilite or 
afoot Httici as a^aiunt U V can shield himself he* 
hind hi- I rinr mortgage. H/«jiertii< \ 1/ i/h»rii 7 C 
L J 1 Till rtiliu« m t 6tcere, J Mer 210, 

to the lOiitriri Ins been \en much elnken In the 
later deci-ioii m Idumea Anjtll, 5 Cli 1) 024 niid 
lhom\ f <1/111 (’0>) A C 11 followeii in Fiikiuiya 
' (iiilijiya, 20 n 82 and ciniiot he miisnlered .as 
noilliw uow Ihe section ixproihice- vSie effect of 
:ie Prut Council ruling m Ookul Oijs \ Ra"i Bur, 
OC 1()3j Whin there is no evideuce i-to inten* 
;f>n, tlie presumption i- that the incirlga^ie m J'aiing 
IT the prior eh irgi mlended to act for hi- own benfit, 
e , to keep that clurge nlivc, 10 C , p 104C I’ R 
91) Xo 38. 4 Bern L K SlS.rrnyaji CAtvIi, 14 
; \\ N 1093 

Merger is jireiented (I) it the mortgagee etpii--!' 
r bj iicii-sait implication declare- hi-inieiitiou to 
•Pep the mortgage nitre, hanhy't a * hida 7 t L .1 
kl, or (2) when Leepm^ the laortgagi aliae arouhl 
11 for las iKiiefn 

3. Application of section, —The pnnei 


360 The Tpa\spfr OF PnopERn Act [AetlV 

of tlie sectK n IS of widei applicntion It n] plies to ll« 

I n« w nl of ^l» earlier mortfiiftc A is the fir«t inert 

nnd 15 »he second After this A in consi<ler3 
tinn f the del t due <n the j n n inortgve nnd eitj 
i\ill I Mithfot a flesh advance ohtairs nnotler 

II itgise In |omt of time this last iiioitr.»ge > 

latir than 15 s hut as keeping alive the prior morj 
gag( would I e to the belief t of A that mort^.age will 
^lan 1 in the waj of B nequiniig priority A s cH'i 
lli( u^h nuclei a later mortgage "dl have prien"’ 
o\ 11 11« to the etlenf of the ann iint due on 1 is r” ^ 
moitgage t opufeht ndir v IlerembocI uitiicr 16 ^ 
5i5 -IlniwnnM ' } nUhman 20 M 274 f'/'" 

dflwrtH V f hml •*3 ( /> 7**3 D hnhn \ ^ 

10 ( L J 1 t> Aan?(cir/r v Chiddn " A I J 

/ il I nunuiHia v hudrtdis fi \ L 1 112 


All auittm pmehaser who javs elf a mortgip* 
stands in the shoes of the imwigagee nen thiiiel' 
the aucti iiKtleH sctn-^ide Ac»»i v l/idnrol 8 ' 
L T 003 


I he principle al-n applies i a purchaser of ll« 
11) it^agor « interest I ajm. olT the j n ir ftwoiuori 
A1H« ipicptrlj SIIIMKI I l> in It 

gagis in favdit of A md 15 nKjctivch ik | urd ast*t 
hp C C{ivs iff As inoil^n^e Hi ilicrehj stands 
in tin place < f A nnd can tJiu Id iiinmelf beliin 1 that 
moilgn^ens A could Imve doi« Mtthari)\ 

7 A Ij. 1 15 GrtCiiW<« V ttumhnx, 10 f’ 11H> 

Sr.hihluy faifumih 7 A 503 nni<hunll>u 
lonxiy' t}\»i 201 IjI p (_ l>ra>i"i a Cl 
0 W. N 1093 


14 


‘'iniiHrh if the | rt I'crtv nisiead of I' nu wilt' 
CHM <n iii« rlgagi I to him t > pav i (T tlx J n ^ 

iiicnnihi Hire < f A he wi id I hn o |)e< n nl h to cH" ' 

I ri nil oier B ffuAm a khnjtt Ah 2H’ 2' Cir- 

d/iir i f Mil li.lir H r \\ N C90 I’ <’ 

$u<l<riy A/ f.n If C W \ 10't Srrih ir<im r 
4 f'lit it I A riAtii ' ift M 01 
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A j niptrM i«. innrt^i^ccj hrvt t» \ ninl tlicn to 11 ® 

In <cin«nienii m of itie'iniouiil clue «n Iiit mortijn^io 
H j urc.Ua«e^ tlie • f re*k in{ li<wi of the tuortgn- 

^or As n I- fir hi-> tiiiebl |«ke«|i Iim m irtRifio 
afoot Ills clnrtf lo nut <l«str te<I ‘iml ]ie can redeiiii 
A, Kahr Lilith a firaht PruBid J A L f 2bS 
Hut f-ec / criimif \ K‘>r ti lllM Ul wfiert j'utcinsp 
fi\ A iinil r Ills in iriRa.. was Jiel<l to Jn\t cTtinqiiish 
h 1 It SI tliat l> Lotiiil not rptlepin liim S i if the 
mortRa„(c j nrchasps llit mt rtRaRKl anil otlier pro¬ 
perties jointlt witfi other |>ersoiis in uiHhriilerl sliari<i 
the lien is n it ejlin^niishetl tfuniiidri t /iaij'tjlh 
31 370 

The prcbtiini tion erismj? from tJie benefit to tJio 
prior 111 irt^at,ce that hi iiitcmieil to ktcp Ins mork 
paje nli\D ina\ he n.butti<l tml if the circonistiuces 
s!iow tint he <ti<l not intemi the inortRaRe to be alive, 
the Bubse<iuent mort^a^ie will aiiain priority The 
mere f ict th it tlie rtneweil mortgage is in the fonii 
of &lease rloca not rshut the prcsuniptiOQ 
hiinhai/t T iWtidi " \ L 3 

Wlitie a hiibserjiient purchaser claims prinriti 
otcraiuisiie mortgagee l)j reason of his liaviiig dis¬ 
charged i prior m iriga^i the ipiestion is one of in* 
teiUioti wlietlKi lie mteudeil to keep the prior mart 
gage alne as against j iii«ne mcumhrancers Muh 
badiA. 1 (ihaut 7 \ L J 'JI4 

A and U ire two successive niortga-ees The 
mortgagor tlieii sells inortgiges his rights to C 
who pal off \ 1 he answer to the nueslio)* whether 

C stands m the shoes of A is as we have seen, on 
depending on the intention of Vuli Sadiq v fJhaua 
Vii/i, 7 A L J hl4 Tarawidart v Khedan, 14 
C \\ N 10’'9 That intention has often to be 
mferrel from circumstances One of the tilings 
to cou'ider i** the j recise inlere-t for the mortgage 
or purel ase of which C |aid the coiisuli ration to 
the mortgagor If ibe two inortcages are recited in 
1 the c nieiance to C, and there is no covenant or 
I contnci on tin p irt of the transferor to rediem them. 
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101 C purchases the light of ledemption onij IfhepV 
o2 A, JO C 1035 and Bimilar cases apply, and C wil 
hare priority over B as reganls the amount due on 
mortgage, Uoti Lai a Banican, 32 A 138, Tflri 
Sundoii V Khedan 14 C U N 1089, SaJ«<irain'' 
Sheoiaran, 11 Ind Ca 649 (Cal) Sunduil'l v Am'’ 
natiillah 11 Ind Ca 469 (Alt) Suppose that flf 
mortgage or sale to C is of the nglit of redeniptw” 
and of other properties and a part of the considers 
tion is left with him to di«charge A’s inciunbra^^' 
He has done so with aioaies wJuch did not nece'SS’’*' 
form the consideration for the transfei of rights o'£ 
the mortgaged propeitice, le, uitli mouies belong 
mg to the moitgagoi and as his agent and thereni 
he cannot claim prionit orer B, «ee In/nl ^ DdoU 
27A 400 Again suppose that wliat was reou 
mortgaged to C wis the right of ledemption of Oi 
property subject to the two moitgages «ntl theinoi 
gagor, of bis own wish and witlicmt am eontrict < 
covenant leases t)ie whole oi n part of tlie eousideni 
tion with C to pa\ off A fliere seeni-s to be 'ff 
little doubt ill'll 0, 111 so pacing off has acted as tli 
agent of the niortgigor and it is submitted, cstiu 
claim to stind in the shoes of A as ngmust B H' 
position snppo^ here is jov>ible only m the 
where the trans'iciion in favour of C ih .i mortgage an' 
not a sale 

Agsin, suppose tint the transfi r to C recites th' 
morignge 111 fivoiir of A and the contract is th‘* 
whole or part of lliocoii->ideritum is to bt left wilh C 
to di*«clnrgc it What C intends to pay for is not iht 
right of redomj lion anhjecl to \'s mortgac'e but th* 
properti freed from tint mcunibraneo ’Ihit 
consideration which he im paid for inking tin -1 roj crii 
free from mcuinhraiicp Im licen used to di-tlinrgc H 
lienee, he is inlillcal to iiso A'a inortjrige t*® ^ Klinld 
nsriinst B. ns held m Pra^ij \ Chech, JJ C ^ 
1093, li i! itiihramaman v liumiti'iirmi, 9 M h T. 

/loMet'% 32A 1. Stf im «'• v dfl'- 

0 L. U 11 138 finkii y Shnj it. ”0 C "o, KnH" 
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v WLrtf 10 A N 12n S.oflNoA<7fi\ Ahmad, 
17 \ p 4'J /ohm \ [tnmrharan, 10 \ G29, /’iinifl' 
^ \ nilata, 2(i \\ -ISC liilti > Khihehand, 
13 \ '^sl llie pn trit\ is in respect of s-o much 
of tlie crmsiiiention (ii<i In C is wis apilicd to dis- 
chtrpe \ s mort^ssc //up»6ii ^ 11 SI 

5l^>?antLnl\ kttht,» 11 A \\ N 121 

The I rinoii le of lliesp rulings extends to s cssc 
wJiere H i-i "in ttnchniK crtslitor and the mortgTsro t • 
C is nutie after the nttailiincnt to pit off the prior 
mortfjacee A C is entitled to hm? A k mortage s® 
agsiiist 11 Dm h(indhii\ .JoQetnayi 29 C HI 1’ C 
So nheret'e mortssgc i>< isnmde during the 
pendency u£ » Hint < n n | nisnc iik rtgs^e in order to 
pat off I prior mirt^iEe Taru /'rot id \ Kntlo 7 
Iiul Cl 471 (Col \ uas th® oruiinl inortgn^ee and 
11 his siilMiiort^sRee B |>nrcha«* <1 the slisres of some 
of the heirs of tlie mortgagor Tli« otlier hen's sued 
fur ledemptinn Pending this suit the proj erty was 
itinrlgiKsd C to ps*. off A o.n<]l 11 ’sUo accepted 
their duos anil allowed redemption B cannot set 
up Ills lurchasp as against O, Ifafa Bi/hsh T Lohri 
I’ L R (1910) \o 59 

Again suppose, that the tian-fer to C recites hotli 
iiiort„agis, but the pn peris is to be taken free from 
\ s mortgage <>nlj and mimes is left with f to pay 
off \ Ihereisno diieot di.ct«uin on tlie point In 
Midi a case the i loliabdities are that the deed itself 
will contain sonic y rovi ion in ro„anl to B 6 mortgage, 
from which whcilier or not the intention to leepalne 
A’s mortgage w ill be inferred Hut if nothing wliat- 
e\er is Mid tlien it is siilmiitted that C willbeallowcd 
foRfindin I s shoes as agninat II. as hu position i- 
not alti red for tie wore ha the transaction and it 
certainh is f ir C «. I'cncfit to ketp A » mortgago alive 

Again, t-uppose in the case last mentioned, 
agreement is to paa < (I lx Ui V and B and nioner 
left with C fir that yuryxiso C discharges A’a 
ciimhnncc oul\ nie ylain inteniion being th 
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101 


■nas to free the propeit> fnini both cbaigcs helii^^’ 
equities m lii«i favoitr and eimiot be olloweil toplof 
in \ s shoes os agorast B Baijnath o Vinli(ihnr, 

\ L 7 340 (the decision seems to be tight but tW 
reosonmg IS ueok) Vorar/'innsomi i Naiaynw, * 
II C2 \(tlhii V Piiidahtm ** A 
Birofiifc 6 A I J 519 OoLin/ffsarnt i Dorniit"“ 
2011 L J 380 Muh Suhk V GIuii's Vuhnmnx’a 
7 \ I I Oil The esse in 4 A L I 340 wss W ' 
to bo tlistmgwishnble m MaUullah v Bniiirrm, ^ , 

J 01 There an owner of properfj createfi thf*^ 
ce\t\w% iti faioutnf f 

two moitcsgea m fnmir of B and tlien sold 1" 
interest in the raorlciffed piojertt to C sml left 
him a part f the or nsuleritioii to pat offA'siiior 
gages 0 d d not pay them off but executed , 

gage of the t-anie properties m fa\ nii of D wlioo'i 
of the consideratiou pan! off \ •* m »rt^a„c^ 
a deeiee on Ills moruve i" cartutiii) >f wliioh t 
property wis Mild to P B now sntd ti enfirce 1 ' 
mortgages and P set up thediselnrgeil m itganesni ' 
as a shield IIfid he oniiH do s> That ca>«e w''" 

dtslinguishe*! m V<i«mij a Utmjt 7 A I J 15 TW 
facts were that the owner of » jiijein mort^iM''' 
to \ and then to U and then mI 1 tin tight of ridemr 
tnm to C with whom a |art f ihe r >ii««i ieratii n «'»■' 
left to pa\ off A wlnelit’dil f/rf f lliat iii a xuit 
D t > enforce Ills mort^ngr ( e idd <laim jaiinuit ' 
tiic ainoinil with aihieli li« di liar^ed A « morIg'U'' 
Si c note Tils ”4 


A hill IS inotlga^td to B nti I (’Micre"i'‘b 
niortog* Ihiok to I n> < ff \, wi I h is iIoik ( a ' 

"ai.1 IS di'ihnr^fsl by kiIc t > H who inortgue 

projHrty to P t > malt! wj* inrt« f yl t | nn B «I 
n dicrco on liis mort^ i^c against H m 1 tlm nu rtgii 
and obtains n ilcrlamtiin that tin kiIi tn him 
eiibjict lo Ins (Itfi) mortgage I lasjri'rilj <' 
f ir that I art oj ij J r> iisi Kr itioii winch — 
chflrgi C H nil rliruf I • the exP iit that < 

•v-rf/ irnwM y I e»/<ir i/ri*h»'> Ih 'I 


n 

h' 
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A*) oli-enfd befi rt lli«* prc*«untpti in l^ in tlio 
nli-eiico (if (■\i<icm.( t<> llt«? cnntmn in fiMinr nf inten¬ 
tion to ki eji tIim. tbe {>ii<l off nort^i^e Wiun the 
ntort^t^nr eon mntwl iliit lie nmiM out of the i on-i- 
fieraiioti I a\ r ff n j'n ir iuiirl^„e in ! ihliMr the deed 
to thi III >rt„o„ei“ the mtcntiun lo kci p nine is 
nidiji/est, 1 w/r » l!oi/ f7<iUike, > f’ U X 

• C9 tjet Jtij ildliar \ lirurn 3d (* 11} » tut snuther 
case 

X, 1 / ire mort^jRHl to V in two dieds Ihe 
equity of redemption of X is sold to B, and iliat of 
Y and /j IS m irte,a^ed to C C mltems A and ilien 
hu\s the e<iuit\ of mleroplion •! 1 and Z As 
repartU X In is in the shoes of the inort^a^ee A, 
and ctij t dl upon B to coiitrihuto to the nunt^tve 
debt Hi fa\our of \ in pro|>ortioii to the taUie of X 
Ilie rate of interest allowed ml] lie that Mipidatcd 
in the lecleenied uiorf^'iA’e deeds Sumlnrhil v 
11 Ind Ca t09(Atl) 

4 Contrary Intention* Mereh sunu on 
the latti uinriKage trade by waj of renetval (fan 
earlier niort^i.'c mtl out lueiitioning the latter does 
not show an intention to the contrarj, speeiallj when 
the peiMiii Bjiainst uliom it is sought to be tised as 
a shield adiiiits it, .S/i(/>il'ir v, U,}o 23 \ 313, P 0 
Sie 7 \ L J ciud in note 3 

The fact that a jiior inortf^,;ee .ar luucs the 
absolute estate ba cxercisinR Ins right of pre¬ 
empt loii does not debar bitn from using his Jieii as 
a shield .against a 6(i)>se()ucnt mortgagee who sues 
to enforce his mortgage, ISaldeo v Uinan, 32 A 1 

Vo/iesh V l/o/uinf,9C 961, P (’, was a case of 
merger There, ^ executed two bucccssivc mortgiges 
one in {j\our of B am! the other m fa\our of C the 
fin-t as agent competent to charge the propertx, and 
the seiond after the teiinmation of llic ngeiict, as 
full owner partlv to pas off the first It was found 
that ujis ne\cr the owner of the greater part of 
the property corapnsetl in the second mortgage The 
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piifji iiK wis held to bo meifled I'l the seconl 

and extu)L,in^ied as there ins nr* mtennedide iu 
cnmhrtnte »o against which it comM bo 

haic been kept ah\e 

Ihijce ta ortlei to prevent metger there nnist 
an mtcitiieilnle charge lietaeen the two inu'i'C- 
tion‘. oi s<mie cliim oiitstwhng os m Z>w>bi 
T’s8cnnn»/i 18 B 86 SatK/inun r S’leohor <»', 1* 
Ind (n 6lq (Pal) Where the expression of m 
lenlicn is ajobigiions iht preMunptioij is against 
inei^pi fiop<e\ Uetembo I0(’ p 521 llieroutnij 
intenti n iniv be ioferied from the position of affair* 
nt the (lite of tlu subsequent tnnsactiin 
Khib'.lnmd 11 \ >81 Sfirtii Miignn \ fh 

nil p 2V> The intention to Jtcepaljrt intirhei’ 
nioit^ice c imiut Ije inferred from tlu mere fact tint 
It Ins been paid off 18 11 80 rheu \ wns tiicnt^^ 
inortgi^ee if.\andoihei pioiertips ]( lu mcnfionof 
IV moiiev dtcree against the i • >ri_fv„i)r purchased ' 
Tlietv live moiiKa..«r mortgaged X nii 1 ntiier pnifcrti 
to (. ID pai off \ and A retiinie*! tlie iiii rtgaged ihe* 
to the iiiorigagoi C obtained possession nnl 
sii/rti It / ir j>»»'e*'K>« rhiwwl rnoiuj m r« 

A s iiiorigai.e It was held tli it du u \t is no lutcnlio*' 
tiikie) tlic luoilgngi ntivi, tut as ( r« moiit} di-* 
clni^id ks iiorl>.i„t wliuh dso cumj nsed oilier 
jufilierlit* H Ionid obtain josstssion mi piMiient of 
that jKirtiiiii of V sdebl nliKh ms proportion itc (o th** 
a able of N 

Not setting uj the ridcttncil ir disctiargrd nn rt* 
gi..( ns A siiicFif in a suit hv a | uisnc niorign^i c i** at-s'* 
t\i lenci o( inUiilu II lo the coutrnu /’rt/ileiv 
d A N lU When n]ru|Krt\ is transferro 1 M 
to {tfiv < ff the morigrgj s of A nml /J and fli the tuiio 
of ad\ luring Ills iiiono C (htnins a hpriirilj ‘'cr 
tlic in uagaued I roperlT, the lulintini to keep af*| 
ihe UK ru li.i's js luanifist IJm if hi d‘cs nu, ' 
lake s a II <'rl).a„« siiIhc iiiriitl}, it sh in’* an iiiloa''‘n 
t* dll c'Cilrirj, i(fiH Sirun v A/kt'. in. b fad. 'n 
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Cj7 (Cil Vc al » ktnji Ifhiru \ \l ilu 1 In I 
Cn bOl (Cal) 

5 Purchase by mortgragror On 
unler a j ri r n rt>.igt ^uesbiii tUc tMite Mtbjcct 
sub-^qinni ii cunil rnncf LI ij I » C/MjimiJ? 11 (-' 

N 2''1 A cojiinrl^.. r iims oI tie Tniount 
a prior ni rt„a„e 1 t is L\ eucb paMi ent phI ro/ritefl 
to the ri..l Is of tie nu rt.,a„ee in I is entitle I i** 
pnorit} ever hub^e jnent inortta^es liar Iras id ^ 
lltt^hur) iiida I 31 \ 16S 

C Object of section —Is to pronde i shielJf 
bat gn. nliPtI er a prior ehsci ir^ed niort^a..e cm I’® 
U'ed as T s\T riorweapn f nunck Vaharc} Stu^'* 
T Caltr ni iij/i 2o A l'' 

\ of ice o»k/ Tender 

102 * here the person on or to «liom anj 
Ser\i e or teaeier notice or tender IS to be sertc^ 
onorto agent or nn«le ninler tbis Chapttff 

^»De8 Tim TDsiie tn ^^lc vSmXticl in inViicVi \V*’ 
mortgaged properte or some pnri thereof 
(iitintc eertice or temler on or to on agcit^ 
holding ”1 genenl power of ittorne) from such 
person or ollierwise dnh nntlionzcd to ncceft 
such son ICO or tender slnll I o deemed sufTicient 
\\ liere tlie person or ac;ent on trhoin such 
notice should be seised emnot bo found lu ll>o 
find distrn t t r is unknown to the person riJ 
quired to sene the notice the lattei person raiy 
applj to 'll!} Conn 111 which i suit might h® 
brouglit for redemption of the mortgaged prO 
pert) and such Court shnll direct in wh*^^ 
manner such notice shall he sened and mj 
notice sene I in ciinplimce with such directiou 
slnll he deemed sufiiciont 

Where the person or agent to whom sue 
tender should bo made cannot he found nithi 
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foz "Jistnct oris unknown to the peixiit 

to desiring to mike tlio tender the Htter I’er-on 

inij deposit in smh Court IS list aforcsT'1 
amount sought to he teadeie 1 iiul such dept)"'' 
alnll have the effect of a tender of such ainonnf 

103. ^\here under the provi-^ions of dii' 

Not e Vo to nt chapter a notice IS to be soried 
by I r-i n iniompei on oi hv or a ti ii lei nr depO'^'t 
• mideoi acceprccl oi tal on out 

of Court b\ anj person incouipi tent to contriLt 
such notice ma> hoseived or tender or dcpo-it 
made accepted ortiken l>% the legd cnntnr of 
the propert} >f such persin Imt ivlier 
13 lu) sucii cmator, and it is rcijinsite or 
able in tlie interests of Ruch pet son that a notite 
should lie serreil or a tendei n leposit ina If 
under the proMSions of this chapter ipplieit*'’» 
mij be made to am Court lu wiin It a suit iiucld 
bo brought for tho redemption of the inorlgittc 
to appoint a giiaitli m nd httm for the purpose 
of ser\ ing or rccen mg teri u e of sneh notice nr 
making or at cepling such ten hr tr inakiMgor 
taking out of Court such dcpisit ind for the 
performance of all couse pioiuial icts which 
\ ould or ought to bo tlone h\ sm li person if ho 
weic competent to pontrui an 1 tlie proM'icns 
( CJiapter XWIofthe OotJo of Ci\il i’n>ci.<hire 
Rhall fiofirasmat be nppli to such appbci 
lioii, and to the parties the ret > in 1 to the g"'**’ 
diaii apj>oiiitc<l lliireunder 

‘'c*. ptii hmiK^ \ tfihifjji 27 n J" 

104-. Iholligh Court inn%. fritn liii“ *0 
J’ovvcr t-y mik<- lime, make rules lonsHliiil 
”* with this At t for c irrj mg out 

m Itself, niul in tin Court of Cml Tndicitiirc 
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snliject to it<! Rupprmtendonce tlic proMsions 
contained in this chapter >05 


Of Leisf-i ot litMovMPLt PnopErT^ 


105. \ lease of immoveable prepertj is a 

defined >>^n‘=fer nf a rifilit to enjov 
finch properly made for a ccr 
tain time etpress or implied or m perpetuitv 
in consideration of a price paid oi promised or 
of monej a share of crops ficrvice or any otiicr 
thinff of value to he rendeied penodicallv or 
on spei I Tied occasions to the transferor be the 
tiansforee who accepts the transfer on midh 
terms 


The transferor is called tlie lessor the trans 
Lessor Lessee called tlie le«see flio 


“ Premium and price IS called the preniimn 
• rent defined monej share, Bcr 

vice or other thintj to be fio rendered is called 
the rent 

1 Transferor a rlpht.— Cnnij ami,, tlii-. 
section vrith s ‘iS it will bo noticed tlint i lea e ii n t 
a transfer < f <Tii inferest in but ofariijlit ff> eiijni/}n\- 
moveable propertv ibe nonl*. risUl toenjrv are 
meant to ihstinpiisb a lease from a llcen^e t'loii^li 
at time* m >bp fare of this definition tn i of a Ji«/ '»c 
m s '>2 Fasemenls Vet it is diflicult t i diflerinii ' 
between the two Tlie difference lies in il •* I'r/ >f 
of tbc transfer It occupation or enj >iiiiit if t’e 
land itself is the prime object fibetruii iti-ab 
1 nt if tbe real objecl is tl at tl e j.miit» i bIiouI « 
onntimie tn dn some other tliiacon tbe laud US’ 
tion or enjovroenl of the Ian I is mereb i_ i 
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105 such purp ise it is ilicen'se Tlie zmimdar of i Milage 
permits on ahkiii contiactor to put iipnshei on a 
part if tlie waste land for the pnrjose p' 

sellin^ iiqn ir chnitthe term of lus contnet The 
leal liject of the {jrsnt is the peiniission to sell liquor 
on tint pi t anil its occnpalion is merely mcirlental 
Hence the case is, one of license Uuf if the inu^ 
atti n is that the eontrictor is to use the shed for 
hqu ir sh< p duimf:; the continuance of lus contract and 
alterwanls ns he tliinks fit, it will not be n license 
but inai he a leasp 

\_ain KEriciiIlural tcniiits m a rinij perbon 1 
Mlh„e Tie b\ custom or coiiti ict allowed to reside m 
the ilih ant foi that pnrp se, to erect fv bmlthufl 
theie so l<)u„ as tUev continue to cultivate land tlnre 
in I Ik iiKidcn<'p of residence i« often hp ikeii of s’ 
a hcoiise ft can liatdh l>^ calJeJ a lea>e for the 
Rriiif if an\ k not fm a certain tinu ixpressoi" 
imjliei It IS iiot«as\ iiluinR ii wUliiii tlieilefini 
ti 11 )f a license llie safest tlim*. is to eschew hoth 

II mica nn 1 to regard it nanninci lout t f (he ca ntnot of 
n^^nciittiinl tenanci Tlie Mu isiilai of n villaff® 
permits \ to oenua « certain I tm>i siu so loHR 

III he dies n certuii wiiK \ wis held to be a 
lueiisic 111 UhtfuUt \ fiomidi 10 M 0 " See 


An n„reciiicjit to pniit n lease is ii t n li isc Seo 
ViicM i ?/ifeii ' litmisfitr j(l ( p AnterKon % 

If R t 30 I J Q II ai l\,er„ ^ hidsou C 
ItinR 20G 


IlicinKsti n iH < nc of c iisinuti 

instniiiK 111 IS a 1 riseni transfir r an 

truisfi r III future Insorliciinf •■rliiis 
till caiciiti 11 > f It formal doruiiii lit d is 
Miiii| till dmment ns an OLrcuninl 
V.m, o lU M U 77, Purmnuul 
10 1. 101 


111, whether nn 
1 nercenunt to 

si ini'i hi'K f’f 
. II )t Dccissoril) 
t \m,lrin, t 
V !)liuri>)''f 


\ <l -'iimcni t a wl.,e|, \ « |„„h that hi has taken 
.Siam I mnisi H nt A %i irh rental nn 1 unileriakcs t' 
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I'i\ reijt to ]J Is clcnrlj not iImsp fir lix u«olf it <inc'< *8 105. 
not tnnsfer iiiv riplit tc> \ ami unless n < orn 'i oniliii^ 
lci«o Ik j roxrcl it niiuol lie e*illi<l n louiiierj iit of a 
lease /.Vm \ /’uniii \ 1**0 ''ucli traiisacti ns art 
honexer xir^ comiiif n in tome i arts of tin coiuitn 
The owner lines not caeentc nin lease Init ilie tenant 
executes a kaliuliat or rent luteiii winch lit admits 
takin^ the i reinisis at a rent which h< a^rns to | at 
and tlie rjiTijcr 19 ^JteiJ a n^lit of re-eiitra m ccilain 
eaents | (ji Allahahad IliRh Court has nitcd that the 
wrUm" d Kh not cimslilnlt a lca«e tb NnnJhi? \ 
llannmandii, JG \ J6'', Kn$liigtr \ Ji ji'nh i, if> 

51C Iliere is im difricnllx nlure a lease can bo 
cicaled lij wrrd of immth alone <i In that allmTed 
hj ilelnen of jsn«e69n n W hen that is not the case 
a kabtiliat is not a han and in net no relation of 
lessor and lessee t«n iriM In sirtne of it ib See 
note 3 to B 107 

2 To enjoy such property, ,e the un- 
mot ealili j ropertx oaer ninth the lease is created 
IiiEiibIiikI aleise implies the nil of a rulit of 
exefusice i ssessioo and unless a „rant is ul sueli 
njit itwill nctho coiistnud as a lease thoufiU the 
orxhnari noids <f demise are used Ihus wheio \ 
to lit II haic the use >1 i >,aith» nii] bmldin^ 
for four dajB at i lOOpordas fi r the j nrujse of ^^ivin^ 
a bcnes of i uteri uniucnls uiid from the teinis of the 
agreement it appeal«l that \ was not to j art uitli the 
[■osscssion of liic premises during these dajs the 
agreement xxas not considered I > he a lease or create 
the relation of lessor ami Itssee 2ui/ferx Cahhcell, 

32 L 1 Q It 101 her other instances see f/aneoct 
X tustni 11 C 11 X b Go-1, ir»l»ona 7«rrn«r (1901) 

1 Ch 578 A, the owner of an enclosure or of a room 
agrets with B, C, U and D that tliea slioul I u-e it for 
a certain time If there is onix one ngriemcnt it 
moj nmouiit toalease But if the agreimcnt with 
each is sej ante and grants the ««e to all at one and 
the 6»mc time, it inaj be a lease if a sixecific part 
the enclosure or room is allotted to each, hut If 
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TFiiife.Wt. > Samt SC W \ 1'>5, ?snirt«? v Art/< 
Krishna b f 2J !’♦ 

But tilt cfiitettiu'iv show a perpetuil 
in Ueqhlal \ Oirlhiri 34 C 35S (reut iixed in 
per{ietuit\) 

In Oi iisnnj \ Kupptsimti 5 \I L T 2b'' 
T leise foi Ijuildiii" grxnted l»j the trustees of s 
pie winch was nn frejudicnl t) the temple wss ne" 
to be permanent See nls /'roHiotfannZ/i v 0 c ”''’0 
3i ( 04^ So a 1 e manent teinncj wasmferieiUrnm 

p< ase»si 11 foi 60 \eais the su<eessiie hntllonls recoi 
iiisius; tht >le\ dnti It) f teniits interest b\ fHcne-'' 
HI 111 and nssi^inieiii \ennielttn<iri v Vi/i ' ]f'J' 
9 1. L I 473 S. m hmt,l\ \iint SO L I 513 
A ifia AMiiitn. T /Wi/ir. 34 t 90' PC Ni^rnfa' 

s Itmiil JsC W N S9> P t Upcnhiv /»;«ii( |1* 

8SJ Inin ill \ \}rinm"/i lO 501 Ismulv A»»i diiun 
ib 297 Ism III V IghorraUh 7C W N 7J4, 
s fi iJ h if ' C 3\ S £01 

T1 e tommencenient of a lei«e niusl als< li i ertun 
tb ugh It may be from o future dati eij fit m O'® 
terniioation if inotler lease for i term r fir «n‘ 

3 Rent or the consul* ran n f r a lea e m i' 

n lump Biim j m 1 nt < ncc or j r mis i| 11 Ijc pai I nt s 

fiitiiio Him iraj iriixltcil ptAiinHii fiiuno lieliierj 
oI>.<»sUor rru btioii* f«ivu*s < rj aiiK < tie cm 11 arllv 
tin f tlirr It forms the c* nsid rati lu f t die iisi i f an 
(tlier persi II " 1 md Ih* jrti iiim mai In iiii » ^ 

<1(11 /Vjii s Mttirhaiil 0 \ 1 1{ ( > Whcri nwm'i^ 
naiin d ns } n Ode f >r n nl an I <» n 1 bti mal sum a* 1 ai 
nllefirc II cti ii«liari.eK tht m. rritstimtt the rmt 
//il/i irt, inn s ( lutk 1 I’ | b 7 Siinihrb 1 'f 
iiKiils link bi ti II i^ric ilitirists f r u'*) if ' ® 

eitisinih (ikibnn nallj r*nt, lnwlitoitr lace 
thu mi\ lx nllcd. r J UUir/i If Id //" 

\ il/iii, tir \ 181 Iltnis Im h rxices ns of n ine-b 
cal 1 raiiitioiii f, J/n»h » himimih 53 (* -'ll 
M iiey ] avntil* by ibe tlinirsa r*«iliiits <f « 
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' illage aJ> i /i on tiu t crisi ii of imrrncc-* in the fami ss 
J'of tl e ?iinindir !•. rent thou h it w not paj-iHe 
Knoflicnlh 'jng/iru < 11 Inil La 217 

(Alll 


106, III titc absence of a contract or local 

Dural on f 

ta n I s-s 11 a(>- lca‘*e of jminotealilo pioportj* 
sene of vr lien for a/jiiculturil or manufac 
con^ t or lo I tnnnR pm I OSes shall be deem 
ed to lie n lease from jear to 
Near terminable on the part of either lessor or 
lessee lij six months notice expiring: with the 
end of a 5 ear of the tenancj an 1 a lease of im 
moveablo properti for an> other pm pose sliall 
be detmed to lie a lease from month to month 
terminable on the pirt of cither lessor or lessee 
bj fifteeii dajs notice expiring tvith tlie end of 
a month of the tenaiic} 

Eierj notice under this section must be in 
writing signed bj or on behalf of the person 
giving It and tendered or dcliaercd either per 
sonall} to the part} who is intended to be bound 
b} It or to one of his famih or Rcnants at his 
residence or (if such lender 01 deliiera 13 not 
practicable) afhxcd to a conspicuous part of the 
pro pert} 

1 T1 i^sectionHeiUwithordinara tenancies at will 
m \o^ le in this c mtrv nn f | r titles for their dura 
tion in the al ence of a contract or usage Tlie woial 
icri»«n in the margin is not narrante 1 the terms of 
the Kcction 


2 Expiring with tho ontf—The notice 
eho il I be R time last expire wiU tl e end of n month 
or\ear as the case may be, otunanev A takes a house 
from H on n monthlv rent from tl e first of January 
In March tho le« or or the le«eee wi lies to terminate 
5^11 


/ 
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It The fifteen davs. notice should be piven at the 
latest bv the 16th of ilarch Y notice given ou t e 
17th Tvill be msulEcient Again an agricultural 
runs from the first of Tune The aix rnontus o 
notice must e-vpire on the 31st of May at the nte= 
t e the notice must have been given on or bef ire t if 
first of December preceding \ notice S'^cii la e 
than that date will not be sufficient Kiehori \lon 
V \Hnd£Hmor 24C 720 flcnanqtnee v bngobtuU 
29 C 203 


It 13 not neceasarv that the period of fifteen days o 
SIX nioutha should expire etat*hj on the dav be o 
die coraineucement of a new month or vear 
tenanca It niav come to an end before 1'”’'’^' 
the lessee or the lessor is giien rlearlv to 


der'tand that n new period of the tenaner 
not Stan with the new month or vear /rmoif 
./fliffMii 27 C 5*0 But if the notice la to quit on .. 
dav previous to the end of the month tr jear of tenan 
cv 1C will not lie sufficient llcmxnginee v tsrtof 
bindi 29 C 203 Wlierea tenancv actualh commence' 
at the middle of a mouth Imt the agreement is 11 I a> 
rent at the end of even mouth the inference p H '*' 
die monthlv tenancy ahould e in.ide with theenkniar 
month and hence the notice ought ‘ 

the end of the month IrimichWlov Itxmxih JO'* 

109 

In the case of an oral lease not for ngriciilttiral 
or mining | urposes the lcav«» montlih even tl' "2“ 
the rent is pnv able annuallv l)bentri\ ii/iw" 1* 
C W N U2l 


will 


\ purchaser of the tenanev of the hgntce of tl ? 
decrasc<l tenant i* entitleil to ji tac llithil y Aiii/ii* 
tnoni, 5 f !>• I -*•» M here n lease for IV ear* J . 
e<l f ir tcmiinatioti on a month a miiire bv the lessee an I 
gave him the oj lion of renewal on the e mdili' ns ri*- 
wrre*! an I mi long as he desired to ilo he <1 ic** not 
come a tenant fr >ni in mth Iniiionlli after tlie exf " 

< ( die .'j jean, I (it Is cniitleil to hoi 1 < n a* 1 ** 
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lie likes lie WN NX) In Uen^,-!!. s-108 

wheie It 1*. iiiicerfiin <»i^\Inch date a tcmiicj Ije^an, it 
is prcMimeil to In a luimihls tenancy eipiniiirnitli tlie 
Ian daa ol each innnlli til the Bensali \eaT, i»»J fi >1 ' 

Stcy o/10 e W 84l A let'se not fixing 
am period but proMilinR thit the teiiTiit should enjoy 
and possf ss the land aflee huiMin'; n house on it is a 
lea'.e from month to monih Uahim Chmulni \ .hid. 

13 r W N 513. 

3 Terminable by notice —The notice must 
show a clear anrl nneijnirocal intention to terminate 
the relation oI lessor and lessee Tlie fact tint it is 
addressed to the tenant as ties|>asser i# inimatenal, 
llam Charan T Hart ('hnran,7 C L J 107 

A notice ;ji\en h\ a lessor to his lessee to quit th® 
the premises must show the lessor’s mtenlion t'> ter¬ 
minate tbc contract at the emi of the month of tenancy 
Iira<Uey\ Alf<tntan7 \ 899 P H so in Vohamaij'i 
V Silmadlinh 11 <’ '•33 In " ^ 899, A had on the let 
ot 1882 let looms in a dwelling house to Tl on a 

moiuhlj tenanm On the lldi of December 1882, 

A sent a Idler to B m the following terms ‘ if the 
roonis you occupj m the house No 5, lliornhill 
Road are nut sacated within n month from this date, 

I will file o suit against sou for ejectment, ns well 
as for the rccosers of rent «lue at an enhanteil rate ’ 

On the Isi of Februars, 1881, the lessor instiuiled his 
suit fur ijectmeut with reference to this lettii It 
will he noticed that die letter did not -a\ that the 
tenancj was to terminate, hut ga\e the les..ee an 
option to leaie or to pay a higher lenl Hence it was 
not a notice to quit Oldfield, J , djsmjs«ed the suit 
on the ground that die notice did not expin with 
the end of month of the tenancy (the imtic* expired 
on the lltli of Jammy, the end of a mouth of tenancy 
was die 31st of January) and that the defect w as not 
currd In the oirrniwstance that the lessor waited 
until the end of the month to enforce Ins right to 
eject by suit Mahniood, J, was of opinion that the 
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. 108 . letter a xalid notice laasmuch as it pare more 
thin 15 days’notice to quit Tims the two 
took a narrow \iew llie ei«e went up to a rut 
Beiitli which lield tint the letter was not such s 
notice to quit ns the law required inasmuch as H 
«ss not a notice of the lessor's intention to tciminnte 
the c iDtrset at the end of the montli of tenmcv 
Coninare with this the following The It*®*'’*’ 
the followin': notice on the dSth ‘’f September I 9- 
to his \csrl\ tenant — ‘Therefore within two dsN® 
film llie receipt of this notice iiu et ns, mcren-c tt'f 
lent and giie us .a Ic^al writing or m default, ru 
the 1st of March IS'JS a\e shall take foil pos>c«.cii 
onthatdaa uid tf you rt-isf «e shall have rceourst. 
to a lefiulir suit for poS'Cssion ” It anil he 
tint if the teims wero not complied within .. dt'’*' 
the lessor liatd diet March as tlu* last daa of th 
tenaiUN llen<e it was liehl to he a aalid 
A.fcriWmi 1 Kolu 22 It 2-11 See aN,. Uitrf: ^ 
7/irimmi ( 05) I Q B 211 df«c«u»i v 
D Jill \ ii.itice toquit on a Kuen dav intmntiuff 
till! dima,«cs at a certain rate will he chir;;ed from 
tint datt until cjectinciil is valid .^hragrr 
IJ (' \V N lOiO.d'o f«oi<7a a liiniHli 13 0 " 
N Uh 

4 Notice. —11m notice must lx m uritmC 

It imivt be sicocl hv the h-^.r nr on hi* hehsif 
Mah.ndra a 2'H'. p JJ i Jf ilicre an 

sen ml co-lcsvors all eh "lid siKn the nutici or li"^ 
It sii.msl on their l>elialf U hen the \ lire mcmix r* < 1 
a lomt llirdii fimiU all must ji in Krffinir"'' \ 
r’oniid IJ n II t* K>, Ilihiti r Cgrui] 3 B 
Oi<..r.rr7l 170 In oih. r (ase* 
should join II notice In one is nut inTaluI birnin”' 
r ( tirmt t. 11 lt.<-ll, and the le’iaiil iii"> ' 

noli,, mill llirwh-lpleise./Je-a H, i/Jm. 1 1"""‘ 

120 Dh- 1 .SumepM'. I H A \d 11". see / l»l irce a. 
DAflfc ,.,f ir, .15 (' 807 But ih. lc«-ors cannot avail 
th> insehrM of n notice RiTtfi onia hv »onii of tl rni «• 
eeulr.iT ATri.hria-lIkAi. n r 'l. .1 Th^kor ■> 
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Shifton 'i IihI ('i 277 ((Ml) Ilie BOtict inu'.t Ijo s 108 
teuJereii ordelucml to iIjb le'<sce <ir <me of liia family 
orsenanl at hii TeM lencp or (li bbiJi tenler or il&- 
liverr ii uot [ncticablej nffixel to a cousincuou» part 
of the I ropertx Service of notice on the solicitor of 
the lessee la sudicieni bcmce Ulogibhu v Hi/cnt 
Samuel JJ 13 7 j4 , so one on the stcrctirj of a 
oorporati m, Doe i Itold HQ 15 IJ7 or on tlio 
receiver of an eatalt \l»1kinMon t Collerj a Uurr 
2C03 

A B iite sent Ijj registered post icnj he sulEcient 
V Durja Ch»rit. 2S C 118 J«>»ail v 
/vaft 0 C \\ N 132 Joijeiulrt v Diearhn la U 
Pipdlan v Drnnton 215 L J Cx 20; 
riie Kcrnce of the n >tKe must he as far as 
|x;ssihle I crouual)^ lu the lessee when that is ini 
tractiLable or dithciilt tlien suhstiiiited service 
like those mdicatLd aliove inav tnke place r on 
thenife nr servint Papithn \ Urnnton fl ijoni \ 
llafi.zuni$ti 40 VV N > 28 0 IIS Advertise* 

ment in u newspiitr is iiisuIBcient Chvidmal v 
llechna 7 15 474 

j Fifteen days means 10 clear da\s $iiJ>o- 
<hm \ Dutjt 28 C 118 

0 Where section does not apply —Ser 

V ice on one of aercral joint tenants is sufficioiitf r all 
<>f them Doe v ir<ifJL»n» 7 Ela«t 5 jI liaiout v 
Hafiz tmwixa 4 C \\ N >72 W here a hoh'ing hvs 
been sulwliv ided iraong persons who begin to | t\ rent 
seiantel} fjr their portions but in the name of the 
origiml lenaiit a notice served on su h persons 
though not on the original temt is sufficient Iitmail 

V hoh G N The section does not provide 

for leases which ire vearlv or monthlr bv express 
coiitnct Ihe periods tiscl t\ Eeclim U»G will not do 
It the contract provi les for a notice of a cirtamtenn 
that prov I'lon will be enforced, see 12 C X 724 for 
an illustration But if the r ratract does not provide for 
notice, a reasonable notice irillbe required As to what 
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s 106. ici«ninljle notice is a question of fict to be HeciifJ 

in cioli case liicms; re^nl to the parlicularcircm'' 

stmcc'. au(t the local custom, if am, Itodhii 
V J!<'kha1 Bo% 12 C 82 DiiVinwkU ^ 
iiWoh 12 C Kiahot-u i 'Knnd IliiW'"' 

24 (' 72(» lamail % Jm^un. 27 C oTO Where 
the terms <»/ a lease proiifle lot forfeiture 
ccrtnm esents f'l (9) ofs 111 applies ami the 
must do some act to show iliit be insjsis on f''' 
feitme VenKalotamatta v Oundtiraya, 31 M 40^ 

" No notice required.—A teu'int wliohi^ 

denic<l his lessor vtitle and ihccoutrnct of Iea«e.imlhi* 
then b\ foifeitml his lease is not entitled tJ atiT notiff 
U I'd ri lierjiim V ''■olhii 17 \ I’ ' Ithil 

pai >mhil 7 M L T 171, and Muriioe*n \ {^nJrflV' 
th 341 \ niitul'inioy^e V I, A/i» r linndio, ‘13 C > 
areiiit it the denial i- m the emt for cjectmfi'j 
f'lrm T ^iihmiwaiurt 31 M 2BI 17 M 1. 'f 
f hiitrcr s /#/iri *5 ln<l ('a >36 ( \ll ) \nllil"^ 
Un/how C U' N ‘>28 f'-u-h \ M.itqhn 3® ^ 
027 '^ettinK up of a pei iiianeiit tetiui<\ is not n 
disclaimer of ihc te«'or» iith snch ns disfub' 
lies the lessee n» n notice for liie dele niiiMfttn n '* 
liie i« mire f'/.imnu n llitn* -7 M 2) f ii/i'Ji"'"' 

I t uiAimtn, 17 .M 219 iK. 12 ( \V X 

No niitict IS of nn\ ««e iiiilioiisc uf a pernisn*’'* 
teinnei helher or mn n unniic\ is |criiianciil 
di jH nils on (he coMstruetic n «./ the tmiis.iclii n 
ii‘» of ifie woni •Kfimrart or nuAiirnri is lint nif7<c«nt 
Mcreiic n j*prinnwnt Iciinics djiii s l/u/imi. ^ 
20. WirSiv/hv J!am Anp 10 ptf?, r.’nvin 

^iiriiii SA 7iC‘}, HilaBmam \ .'•hci ir/iod, 8 (’ Col. 
1' (’ ."^ce 111 te 2 lo B nr, 

A Mriice tm-iiitls lit,hr b 106 Atin'i Itmi'l/'C 
^ J’lU, T/mn fro. 33 C 3 .’i l,r„ n t. mnl 1 ' '•* 
fiMr. after tin (XriritKii ,f th, lensc. the 1' 
inn\ n««(nt In the hssef’n roiilinmiii 1 in js'-'-e*'*' " 
f<j, I1J nrrrj imu nut Ih. less, r tin 11 IsCin'CS 
u intuit fr III star lo jenr or fn in nnnlh 
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montli ncconlm" to the {urposc for which the pro s 106 
pcrtv i« len«eil is specific*! ins HHJ hlnidu Iiaksh\ 
iWin 12 O C 270 He cannot lie ejected without i 
eufTicient notice to quit (liahirt Singh i Vakund Lai, 

7 C 710 uiiltss the uri^inal lease nroijded otherwise, 

12 O C 2T0 

But if no fresh teninci lias been created no 
notice IS necissarj \an<fi holav 1/nn»/ani 7 Ind 
Ca 8 Uhere tlie contnet IS to quit in tleimnd no 
notice IS necessary Kflii \ tiamud 8 Ind Ci 162 
(Mad ) 

8 Effect of not irivln^ notice. 1\antof 

notice or suflicient notice is i fitil p!ci to a suit for 
ejectment eren lhniit,h taken for tlie first time in ippei! 
liodliK T MadhavTJir 18 B 110 ''•iiimo % Shrirlei 
20 B p 162 Aftcfid?** v ^uhliarayar 2M 310 Rajni 
dro \ Disiiler 2 (' 140 An/iort Mvhitn \ \und 

Atimar 24 L p 7” /VeNmidiiv Veghn 14 C ^7 
and a decree ciunot be unde id such a case entitling 
the phintiR to eject it the end of a veir mentioned lo 
tlie decree subsequent to the dite of the mstitution 
of the suit llcmangint v 29 C 201 not 

follouinc/? i*n!<i! s Dtnannh 23 C 200 Votiee 
or c!eniil of title befirc s iit must bo pro fed C/iaUer 
V Ishri 3 Ind Ci 316 (\U; 

9 Joint lessors —Onejc intlessorcinnot ease 

under cicepii mil circumstances such ns fmul termi 
nate i lease without the consent of ill, CbiJcnree 
1 P7i(7ltr*icir 3'i ( 807 Appurao \ Prathpati 

20 M 20 Uid \ Be)cy 11 Ind Ci 601 (Cal) 

T/ioktir i S/inkrrr 5 Ind Ci 277 (Cil) and 
cases cited in note 4 liut this does not appl\ when 
the suit js for ejectment and pirtiiion nnd all the 
co-ouners an impleaded in which ease the plaintiff 
mil get ejectment to the extent«this share 29 M 29 
10 Joint lessees —\1’ the lessees must joi 
to put an end to the tenanca, Bhiknree Ram v Wi 
ktshtear 31 C 807 
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107. A lease of imnmveible properK btim 
, . , \eai to\eTr, or for any term 

Leasea how made j *' 

exceedin^j one jear, or re^er* 
ing a \earlj rent cm be made oiil) by legists* 
eel instrument 


Vll otlier leases of immoieable properl’ 
may be made eitlier bj a registered instrument 
or by oral agreement accompanied bj deli'ery 
of possession 

Pro\ ided tliat ibe Local Goiernmeiit ma’ 
with the prexious sanction of the Goicrnor 
General in Council from time to tune by 
notification m the local official Gazette, direct 
that leases of immovcalile piopertv other than 
leases from jear to \ear or for aiij term rvceed 
jng one 5ear, or reservingn jcarlj rent or any 
class of suth leases, may bo made bj unrtgiater 
eel instrument or by oral ngreemorit nithout 
delivery of posocssioii " 

1 Tlie he<vinl inrigrapli wa', bub«tittitp(l f ir the 
(rn^innl bj s " of Act ' I ot 1001 Ilie i rovis "in'! 
aci led by die Mine section lliexcdi n does nt t (ipph 
ti leases croatcil l>j < idcrs and decrees \'tr» nT 
\.>gu fill L I ’13 M..n«teOt see 17 hegi- Art 
j Year to year.—\ Niniicv froni v«ar to 

vear is one m «bic)i tin irinnt uiidcilnkea to liol i to 
Ins li ise fn«n vear In vt vr wu!i 111 niiv rd'cr 

iltirntiin If b' does n n quit at i) e end cf tic first 
yiar.his lij*< b* 1 Is goo*! f>r on tlier v nr and mi on 
vMurc n lease is f r ngnciihiiinl ir n nniificitirinv, 
pnrisis,M an I tbe I nrtieH liAin n< t liTid nnv term ibe 

|rrHimi|tiii is tbnt llie Ittinocv is from ;pnr t near 
if a rnrli rent is n mtvisI m a In o tl,e j trsiimi n n 
uofU 1 !•« tliat n lenancv fre m j«nr 11 \nr was ii esn^ 
111 < rcntdl U lieiher a ten iRcv is fr >rii vnr 11 'cnr 

•bpends (II i!,< unnsofllif Inst « r rntln cnvinn. 
at-viccs of ll e «a-e lir tiistmct in Hcnjril nt Ico't 
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there is IK Ian nlucli ^nes in\t)iin” in the n'lturc <fa ® t07 
1 rotectoil ten ire < r li limp to i jir nwliliasdcn 
pied lifine-'te'nl hn i h irever Jonp ninv liave been the 
period of hi-, e -i n He f> imreh a temnt from 
vea^ to jear Taruk/H to x Shtjima Churn S C 

In Midrn' n niwi cnltiintinp 1-in 1 in i pemn 
nentlv t'Ctllcii /aniiDdiri is p tma ft etc n t i mere 
tenant Irtni \ear t %car but the tmner f tl e hi hi i 
ram riphl in tlie Ian I he cultivates I fiik it in<i*(i»irnha 
V Daiidamtdi 20 il 299 tven if the /amiiuHr 
IS the holder of the UWruniu and the Ktidirartm 
nchts a pers u 1 ol Imp lamf the subject of tiioso 
right* from 1 ira at ao vearlv rent h not a n i re tenant 
from \ear to vear fie is ei titled to h Id the land so 
lon„ as 1 e performs il e obligations ic eident to the 
tenure Chfe^oti t li<ima 23 M Jlft> 

A Uase for oiilv a vear is uotnlease finin jeai to 
vear \ theoimer (land \ eschanccs it with land 
1 belonging to D He retvins 1 and takes \ on a 
lease for a year at Rs 200 11 e lca«e is not one from 

yeartosear ^eefhnnmft v Ifayaii <i 1> M 27 j 

Seen tea 16 17 to a 17 of the negistration Act 
as 11 the ineanuigof and eases on tl e expressions jcar 
tojear exceeding one vear or re®eninc a yearly 
rent used in the flr^t t arai,ri| h 

A wntins ev ulencinp a lease for six laontlis oan be 
used as oviderce I f am ril letting accompanied vrith 
dehverv of i< se ion (hiniia Smnuc -Jiaj/ambd 
20 M L I 'I'' In tbe case of a lease not required 
to be in writing re„istereil tie mere assent of tlie 
lessor t) the lease kahuliat executed hy the le* ee is 
sulTieient \<ira«/a»MV Kadigan 7 31 L 1 IIC 

i Absence of proper lease —Where a 
lease oui;ht to he anil is i ot regi terc I it *l >e~ not 
create anv intere t m find i or can it I e receivtsl i 
cyidence to prove the term*, thereof But if the le see 
has been put in possession be mu t pay fjr use an 
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'07 occupation Sheokitan i Patbhv 31 A 276, 

Baijnaih 14 V 176, 12 O C 140 nn I tlie hnciM 
ina\ pro\e i teiiinc\ bj other CMilenee for the r“'' 
pose of electing him ren/dta^irt v Uatjhaia 9 3 
142 Peni 'tlaHhab % Hajehavdn 2 Incl Ca •• 
Miaf]unn\ ILntmm 1 Ind Cn 350 (All) Theca 
IS much 8troi/!er uheio the losses admits the tenanf, 

9 M 142 but see Vaijo/i v Raman 7 ' 

Ginn ath \ Chenhaaippa 18 11 745 Kas! >tjir 
Jngendro 27 V !“() V tenant im\ pio\0his tenanc 
uithoiitpi vin„ tl e lease 1 ca/ttCfTfiafe it v Rnmchm 
18B 66 l\ indeieudentevideiioe Silanath\ Knitici 

8 (. w N m 

The scctiin dies not mean that if parties''d' 
ut anj leise (oidnct them'>chss lowanU each othc 
IS Uii llnrd ind ti mnf un<l m lU^ « pass fn in (ne * 
the (thei tii j uisuanoe of tint romiuct uj ii llie linden 
standm tlat it inll In npiid in certain cteiits thei 
can he ii right t) reciAcr the iiioiiej Irf >l‘ir ' 
‘•i/cd 'iinhr "3 II OlO Sn {)iirjt / » la i / > / V ' 
dm 10 ( I I 570 


S 107 (loos n I aj|l\ to an agreement of ‘ 
If 111 jurMame if such an i^iei i eni the lrftn«ferf 
enters into ] rHsObsi II nn I lim i ui in ii(\ in ir r)i 
oscculcd on the ireniises ih« irannfirr i mil not h 
nil med to turn him out ns n jcailj teinni \ m I di 
> Sinif Ckinlrti 5 Ini ( t 5132 ''injhri'ram * 
ISh.ih.t 11 (• I, I 511 .*< 1 f 13 

\ii iinrefci'lerel lease ii aj he Jo kid ii|fn a' 
iigrceineiil i f If asi and in ij he a liiultid in ci i lenri 
in a eint f r sj ccific | erf nuance kthri ith v I ” 
ritiiiihri Jit L J "IK Or ,i , |, n^d i' 

iiiddiri orniifriMttliii>,ac< mj iiiii d w ilh iMim r> i 
pis-i-«ioii (Aimiioirmi s IrM/aidm/ 7M I I •''' 


It ha-lici II hell that a kiliiliiit is ii >t n Ica-c 
A >»/u;ir s fffinlro J7 \ 1 H. Hfm y /Vna -* 
A I'tu S,„W/rj/s //inninin 2f A 10S 12 0 C H'h 
0 O (' 21(1 1 rt( Kc. K f> f jj»r 
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\ leiee mu«t I ePicrneIbrtlieles^or lurafr E»uf a 107 
30 M 322 T\ir >1 ^ Ftuf {2 M '>12, \ilmamud v 
Bottldnn 14 C N T** *llio cT^es were 

overnileil in Syeil Aznm \ Valurn 8 M L. 1 437 
and (JnHbffvJ in « v 1/ laraji / arhhu Na~ 

rom Sing/i ilA 276 (/iinna»«tc»n r Irfii/nmbnl 
20 il L. J 203 Sari»/i«i \ WiTor, 7M L T 
116 Chiimaiflirmj v Irfii/ombal i6 228 

V leise nf ”1 betel Ainlen w one lir nsjucultural 
purposes mil cTcniiit fnni registration Mtirttgesa v 
CInnm 24 M 421 

4 Delivery of possession.— M liere the 
pri ptrt\ leisod IS the rent pavable liy tenants a notice 
to tJu ti.inuts to att in is ileliven of pjsscssiru 
\ctoal itioi-ninent anil re<ei| t f rent is not neccssan 
I enju 13 M 102 

I Tho Proviso IS non ami IS tnoulilcd n the 
proMso to s 170?) Recistnti n Act (see note 18 to e 
17,Reg \ct ln^(l HI) llic twopronsrsandR 117 

are liable to create a little cmilnsiou fs 117 exempts 
a)! Je ses for .i,neiiltHral I nrposes from the operation 
ol Cliaj ter \ and therefore of s 17(d) of the Re,^lst^a- 
fjoa tctal'i (unless the LiKal Government notifies 
ti tlie contrars in the leinis r t e 117) The proMso 
to s 17(<f) lte„ strati ii Net emiwiwers llie l.ocal 
Goiemnietif luth «t ei ««uJl»n„ the C lern r (•rneral 
m Council to cxeuipi fr in the necessiis c f registra- 
ticm leases! r five j ears or le«s froMiled the annual 
rent dots not ext ceil niijiecs lO Tie j rovi-o to r 
10/ Transfer < f Pn perU Net authorises a Local 
OororniJient mlh Ihr j rrvtouB tanchon of the Oorer 
i\nr~r'eneral m Cemeif to legalise unregistered or 
niereh oral lea«os | maided that tliev are not leases 
from 3 car to a ear or for ana term exceeding one year 
or ill not re one a aearlv rent This shows that 
unless ihe fioner is ranfiiUa extrcisetl its nlidilv 
a\ill be ojicn ti qiiesti m un ler one ofthetwopre^ 

Tis(M lln ler s 107, the tyieal Government has no 
autii irita t> make ana declamtinn except with the 
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®® prenous snnctioa of the Governor General m Council 
los On the other hand it limiU the exercise of the pouer 
to leases •oUtch are not from >ear to 5 enr or for 
terra exceeding^ one j ear or <lo not re'-ene a 3eady 
rent S 17 (d) lle^istrition Act la wider anld®^’' 
inconsistent w ilh it 

lOS. In the abecnco of 1 contrict or 
R gi ta a d labi Msige to tlio coiitrarj, h'® 
l lies ol lessor a d lessor and tlie lessee of I'V 
movealiJt propeity as /igtuisj 
one another lespcctivolj possess the iighfs lu 
are subject to iht inbihties inentionccl in ni® 
rules nett following or sncii of them ns 
applicable to tlio propert) lensed — 

A —liiijUts and Liabiltltea of Ihe Lfssoi 

(0) The lessor is bonii<l lo disclose to ifi? 
lessee anj inaternl defect in the proporti 'nth 
reference to Its intendod use or of winch th® 
former is and tlio latter is not an art min 
xrhich the Istter cowld not w«h nrdin'ir) car® 
discoter 

(6'the lessor is hound m the K“iSLe8 
re<nicst to put him in iKMscssion of the pro- 
pcrt3 

(c) the lessor shall ho doomed to enntnet 
\\ ith the h sseo that iftliolittir pa} a the rent 

resoned I13 the lease inil j erforms the l uitracts 

huidiiiRon iho lessn, lu ^lm^ hold tlic prei*eriy 
during tho liino linilUd hj the least without 
intorniptioii 

'riie U nefit of oncli rontmrl shall he annexe 1 
to anil go with the Ussir n intunstas such and 
ma} bo enforced lij o\er} iierMon in whoiu til'll 
jutoresi iH for the ivholo or an} pari ihcreoi 
from time to (imCMstcd 
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B —TtJqhts and Ttalililiei of the Les$ce 

{d) If <Iuring (?ie condnmnce of the lease 
ail} accession is made to the propcrt} such 
accession (subject to the law relating to allui ion 
for the time being in force) shall be deemed 
to be comprised in the lease 

(c) if by fire tempest or flood or Molcnco 
of an army or of a mob or other irresistible 
force ari\ material part of the property be 
wholh desfroied or rendered siihstantiall} and 
permanentlj unfit for the purposes foi which 
it Was et the lease shall at the option of the 
lessee beaoid 

Proaided that if the injurj beiccasioned 
by the wrongful act or default of the lessee ho 
shall not le entitled to aiail himself of the 
benefit of tins pro'i»ion 

(/) if the lessor iiegfecte to make within a 
reasonable tune aftei notice any repairs which 
he 18 bound to make to ll e property the lessee 
maj make llio same himself and deduct the 
eapeiise of siicli repairs with inieres’ from the 
rent or otheruise recover it from the lessor 

(g) if the lessor neglects to make anj pay 
ment which he is Iwuml to make and which if 
not made In liim is lerotexabli, from the lessee 
or aqainst the propertj the lessee may make 
such pajmenl himself and deduct it aiith in 
tcresl from the rent or otherwise recoicr it from 
the lessor 

(h) the lessee mas remose nt ant time 
during the oontiuuan e of the lease all things 
which he has attached to the earth proiided 
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B.ioa, lio leavi s tlie pjopeitj, m tlio slate in winch h® 
recened it 

(i) when a lease of uncertain duration de¬ 
termines l)j any moans except the fault of the 

lessee he oi his Icftal representative is entitle'' 
tn all the iiops, planted oi sown by the lessee 
and growing upon the properlj when the lease 
determines, and to fiee ingress and egress to 
gather and carry them 

(j) the lessee ina\ transfer absolntel}, or h) 
way of mortgage oi sub lease, the whole or anj 
pait of liiB interest in ibo piopertj and any 
transferee of Biich interest or pait may ngai» 
transfer It I he lessee sh ill not by reason only 
of such transfer, cease to be ouiijcct to tmj 
of the liabilities attacliing to the lease 

Nothing 111 this 11 iiiso sliaJl bo deemed to 
autliorizo a tenant having .in uniransferablf 
riglit of occupanej i/iefimicr of an estate tt* 
respect of winch definlt bis been made in paj* 
ing rovonue, or tho less* o ol m i state under tlio 
inanagcmcnl of a Court Ilf Wards to assign Id^ 
interest as sncli tenant farim r, or lessee ; 

(/.) tho lessee iH bound to disclose to the 
lessor anj fact ns to ilic iniure nr extent of the 
interest wliicli tin loss<e is about to take, of 
wliitU the li*ssco IS, nnd ilic lessor is not, aware, 
and which maternlh increases t)io value of such 
interest; 

(l) the Kssec la buutnl to pav or temlcr, at 
the projvor tune and place, the )iremiuni or rent 
to tho leswjr or his agent in tins behalf * 

(m) the Ics-oe is bound to kiej», and, on the 
termination of the base, to riHtnre the jiroperlv 
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in as ^ood coiiditiou ^s it wis in it the tuno « 108 
when he iv'is put m pos<»e«i‘sion subject onlj to 
the clnn^cs cniive 1 b\ reisomhle wear and tear 
or irresi'stible force nntl to allow the lessor and 
his agent'' at all reasomhli times during the 
term to enter upon the propcrt} and inspect 
the con lition thereof ami gue » r leave notice 
of anj defect m such londitioe and m hen such 
defect li IS been caused hj aiij act or dofuilt on 
the part of tlie lessee liis seriants or agents 
he is bound to make it good within three months 
after such notice has been gnen or left 

(«) if the les-Nce becomes aware of an\ pro 
ceeding to recoiei the piopertj or anj part 
thereof or of an\ encroaihment unde upon or 
any interference with the le-'sei s rig] is con 
cerning such piopertr he is bo iiui to gi\e 
With rtasomble diligence notice thereof to the 
lessor 

i,o) the lessee maj use the property ami its 
products (if'll!}) as a person of ordtnar\ prii 
dence would use them if they were his own 
but he must not use or permit another to use 
the propertt for a pnrp>se other than tl at for 
which it was leased or fell timber pull liown 
or damage biul lings work mines orfjinnie-j 
not open when the lease was granted or (oaiiiiit 
anv other ict which is dcstructuc or per 
manenth injtinoiis thereto 

(p) he must not without tlielessur s c i tut 
erect on the propcrt\ anv permanent Mrieturt 
eicept for agricultural purpn es 

(5) on the determination <f lie has i 
lessee is bound to pul the less >r laty p aS 
of the propeit\ ^ 


302 The Transfep of Propeuti i\CT. ycf 


*08 lu possession after the eTpiration of the term heciusf 
of his being kept oat of possession of a part 

Possession means such possession as the mttirc 
of the object leased admits of, «ee note Cos hf 

a lessor executes two concurrent leases of tlie samf 
piiipertx le, two leases m which the term of 
second commences before the term of the first In* 
expired the secood lessee is entitled to he p"t m 

I ossesaiou of the lent reseneil under the first 
until Its expiiation sec Ham Anant v Shan/.'f, 3*1 
\ 369, Ilarmts \ Dean, 3 C it K 207 ami then 
if am part of Ins own term remains unexpired, W 
he put lu possession for the remainder of such term 

Xondelnen ot i«o«se8sioH entitles lI'S 
(1> ti) csiicel the lease and sm for dam ipts or(2J 
tu claim possession muU or svithout damages P*^ 
tided niij pan of his term remsiiis inietpired 
or ( i) if tif) part of Ins lerni remains nnexpircij 
Kiie foi diuiiages, see Zammdar \ Itehani, J" M «*''< 

It can be laid down as e ntle of lau th >t a Ie«»of 
IK not entitled to the pTemmni hefoio putting th^ 
lescte 111 pos'Csaion, fbimeuot/i'oi \ \ ec>tinng<itft, « 

II L '1 51U 


I’awiicnl under protest and for ft nr td l.cing rutt¬ 
ed at cording li> iIm lenna of iho Jenso nitil/M the 
lessee Id reioser the nimuj. when all the hnd leased 
hoK m i lieon deliieretl to him, r,/.aitt(i x. Auri/jm''* 
S.M..I, 7 II U 1 r>2 

fi Cl. oteimiil fot ifiiirt enjoyment Tin* 

Ir IS till K t «» anumjusldnd coit tiint f'T <}Uif» 

tnjivjiittu »n»< jiH I ngli«li h Hits chu'C 

j rulicls a h‘*t* Bgsfnst init rmption /miu fiis !«'.< r 
< r Ihoi < I iiMuiig undtr luin, <ir fiom i in <1 iiiiuiig 1 1 
nlelUr tiilt tlnn he,/iivnri t f.'iir*/ii'lij/'i, 2 *j H 
2C I. bill It Is sid/inittcil, «»I tn iii iln t >rni im art* of 
• inin_>'i>> »«■ f>oH.flle f.irsl/inrre 21 h 
l.'l. (Ill 2' fl thr Curl lists words uh/rh hnl 
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to show tint the £ the Ruction is Afider and s 108 

iQclules iren toilK «s acts ol BtTWffirs but this a\n'5 
not nece®san for the decision <f ihc cis«, and the 
judgment as a wliole sli>«sthat<li | not mean loilcei le 
the ^tfiint) Ihe co%enant does not protect a kssee 
wliere I e i' CMcteil h\ Mrtiic of a Icgislatne provision 
cj the kand Acquisition Act Mtnto \ Kalcfehum 
8 R '527 or the Epi leinic Di-ieascs Act Vcnronji 
a Sir/ar 2 { B olO or against 1 major or inevit 
able aLCident Unrr non etc \ Munea$ler ( 01) 2 Q B 

cso 

The coaenant «s we haae seen is afso a coienant 
of the les'or « title It als > ensurea peaceal le occupa- 
titna fee fominja f owjtxj Cr Vh« SIC Sening 
notices on stdi-tenants not 1 1 paa rent to the lessee 
disturbs fcaceal le orcupati n 8oi}$on JC Q 

n D 117 So interferinf; appreciable aritli the col 
lection of rent Jia$se»tcirt a $,jnreri frrt Vo/mn 
UP I T fOl D1 unfit V Va! Kaum 24 C 296 
/nhttv ^umainoji * ( II J* /irtsto\ Kumar 
15 M R 2‘’0 So instigating sub tenants not to pay 
rent I/orrietma Chidiciel 7C B 266 or m'ti^at- 
int, the setting up of false claims l|,t;diiicrt v 1 15 

:ii ni 

It also means tl at the lessees aril|(|,joa tl e premises 
to the {idle t esient as tliea arc eiijoseit ai d that the 
lessor or tl «e claiming nn ler biiii « dl d > i nthing to 
lessen the Client f tl e cnjmnient A limit tc this 

rule IS pointed oi t ha /> in* \ loim etc (03)lCh 

707 TTiere the >wier oI a|lot of land granted a 
lease of it to A with lie usual covenants and then 
soil It piljoctto Ae kase to R ^vlo having ac- 
qwrvil the aljoinini, it t I auU on u m such a manner 
as to cause Asclimiieas t» en oW A was not al 
Inue 1 to ree aer dama-’cs f f J re^eb < f il t coreiiant 
itinsmuch »s the lessor lal in iilciast m the 
nljiming 1 lot at tledit of the ]ea«e and could not 
fetier Its iiijoamcnt ly its owner the fact tl at be 
eid sequenila acquired it I m«elf being uuiiiatorial. 



Inv oi I’u'VEin A(T 

Conlrn, »f Hit* lt<<soi had ownt^UK th tlie r' 

>i ih late fduWaxt ltbb\ i ait (1000) U'l' •>'* 
iiidfs ht lialttiti H'.h l«*t »}if < liter pi >< to a 

( eiH i, w tti Vi* il •r»o«\ \taij< t of IitJii ifk 13 Q *’■ 

1' r Ihe « ^»Maut 14 al-i> a ^imd a^am-t i*"’' 
In n> e i »«i the lessor a («rf 

wu/mM. 13(. w s :ui 13 W 11 3> 

(hint iK ><M UtHinnh U I 13 3<u, a> t 

tMiUm l>\ H-oilniipient lea^e 

Uie viuu l «uj \meut n for the jtir|v-e fj 
«lt )i the {r> weie ht or are onhtttirdt H'rl 

1 Ml u i f 1 ^ ihrr I umwe, t»whieli the lev-.ee jns' 1“! 
th< m I tnntu \ Itherten 7Q U 31C llie co^t•D\t’t 
It It fa t t tuvea fcii »\\n to tlie fe-wor lioi't \ H >/ 
i> I t li 't" t uiiKauu i W eufoueil 
leva I alier htv Miierevt la the revtiMiit litt 
I /1'ty \ * ttxiev 6 ilint; l>'( 

lle/t'*e»f/ ft r hreath f a toviotut fir 
ell I t iiietit tv a e>i‘C ft« <1* m«v< ' «n wlui h t?ie {re'ftJt 
> aliie 1 f j itwi tH tiv« pit liU u i\ U tn 11 it tl o't? 

(»< t Ihme-f Kkin -I ll I*' lot u i the t-ij inh'f! 
viliie f I reveot J tt ht' / <y<«»a t f iirtAi ^3 f • 

I S*' #H ttell av an% eT|»«' n cerlt m urretl i« 

I uiniii>. on f imifttMiu lie Itti I fuljKe (V>|«’^ ^ 
i\ il/uxxvt n yofJeiv l^> |iiC9«'<l 

|•a^lule\utl n the le-*ve« mat j »\ nieiit i f d 

tntiie lent, i/oreo » fS<e»«» t lv' I 

V. I (• « -N '•■• '‘e . far, > 

vhii ta o(tji) 1 a.k« \ uu.^.y.^ I- II 
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that il tl« jeifoiinmce of a c mtnct becomei 
p ' it le n 1)6 •'ule the otliei pirt^ iMa\ avoid 
peif iinan^e rii 1 1 '« side also ^ 

I Ik ] leiiiise^ must lie reiuJerecl substaotiallv 
perm inentl\ imfit for tlie 1 uqioses for which it ^ 
let I) la ih y\ Wealherthn 7 Ind Ca 201 (All) 

\ lets a toffee garden to B tlie lease being he!il |« 
be a lease of the coffee plants onK 1 he plant' 
destiojed bj fire md B abandons ilie garden 
caiii) 1 recovei the lent which accnies after then 

and abandonment bj B A-unhaj/firu \ l/ni/an. ^ 

'3b The lessee most act so as to show tliat lie mean 
t) a^oid the lease If tlie les'ee Ins prepaid the rw 
for t nenod, and the pitmises are clestroved in 
middle of the peri.Hl he is euiitled to the refjindo” 
proporliomte part of the rent iindei « 

Contract Act, Pkuramsetf \ ihmcdbhai 23 B 11 
0/ course, >f the In's or destruction is due to tlif 
■wToneful net oi (lefsult of the lessee himself he cnoBO’ 
take advaQtnge of his own wron^ to at oitl the lease 

Tlie lease does not become void ip»o facto 
1^966 has to terramnte it bj notice or otherwise. 23 D 
TlO BrHcl\ H(t}tS,duf l.>Btm L R 4*4 andj'’ 

give vneaut possession,//o;i StdtcA V Omel.th lOoo 


11 Cl. (O—AV/wira — The clause does not sav 
on whom in the sh«cnce of n contract the initial dutv 

to repair lies In England ihcii is no such dittr d-t 

on the lessor In this «ountn usuallj local custom 
has to bar something m the matter hut in the absence 
of such custom the law is tlicsTmp as in Eiiglm' 
Stiifirti i‘/ay/atr2C AV K .4 Wht re tlic dutj <f 
repairs is on tli* ieiwrc, tlie le'-'vor is not liable for any 
dsnnpc due to want of repurh Jlo/tonv Don ill ■> 
A L J 131 

' A covenant to 11> lent wiUinut deduction does not 
lake anal the lessee’s right U* deduct forrcjnirs 
'hicli < light i> have been exnulcd bj the Ic'*or, 
'•■•(jluim ' Co/t>«iciI f?orrrn»ie)il bind Ca 1^1 
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s 108 footing of tlie original lease r Tara 22 C 494 

The lessor has the option of enforcing the covenant 
not only against the lessee but ilso against the as 
signee, Aiwlinnw/on V Anjelu 17 M 296 or agan^t 
l)°th but he can have execntion onl^ against one i5 
The lessoi may provide against assignment or nadei 
letting by express contract but to make it effectne 
he must reseive a right of re-entry on breacli, see ss 
10 12 .Vnrayon ^ Alt Satba IS B 603 'lladJiab^ 
Sannabatia 21 B 195 Ihe legatee of the teoao*' 
may issigu Hnbul v Kasiitmani “i C L J 20j 
The assignee is liable to pay the rent of so much 
land as is m his possession Kama a a Ranga 1 
H C 24 and {eifonn the covenants under the lease 
to the lessoi only so long as the land is in liis posses 
Sion Uacnaghten \ l/cu-o al J C LB 23 j If 1 ® 
assigns It t( another persou his lialilitj endsiioui tlie 
date of the assignment Mehta \ Gajaiihai 14 C 
if 831 The liabiliij nhich lias aeciued to such 
date IS of course on the pievjous assignee 

l\hen the assignment of a lease is to secures 
mortgage ilebt, and the lease is reneivable, tlie inorl 
gagee is expressly emponcrel to renew the lease 
penerilly at the cost of the uioitgagoi or to compel 
tlie mortgagor to renew it Wiihnu am exj ress 
authority, a mortgagor is by e ~i (e) empowered 
to renew the leas© and to add the cost to the mort¬ 
gage debt Tlie costs so mcuned bear the same rate 
of interest as the original debt On ledemptmn the 
mortgagor is entitled to (he benefit nf tlie new lease 
—8 G3 If the mortgagor renews the lease during 
the current! of the luoitgage, the niort^a^ee is ea 
titleil to tlie benefit of tho new lease—•» 7o As to 
priority of contiact between tlie le'isor and the mort¬ 
gagee see 6'otirtfZ a S/tamasnyo, ;5 Uoiii L B 118 

All under lease nr a suMease m n Jease of I"'* 
interest or i part of i( by the lessee to another pars' n 
'! hen ihe iind* r h ast i>. intended tri be for tlio "hou 
imoii ireil ttim «'f the Jeise. it is usual m fir 
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expired lenn except the I'ist dix -V** l>etween the 
lessee oud the mi(leile''S''e the peiscm bt whom the 
rent |n\-\li]c under llie original or held Jense is to 
ho paid Is hxed li\ the terms « f the undei lea®^- 

T he transfer o! the interest of a Itssee ims be liy 
assi^utneui or undei lef-e ^Miether tlie transfer be 
b\ wa\ ( f Mle or mort^s^e t!ie j riclice in cons ey- 
tiLciii^ IS to issiRii the lease to the sendor or the 
moriga^ee The assi^imut is for the unexpirecl 
term of the lea^e in the case snle , and m the 
ease of amortgige it trtj bo for a shorter j ened or 
nntil the J ntTnciit of the inorttjn^e debt As between 
the I'siguor and tlie assieiiee die person bt whom 
the rent j'»\Thle undei tic lcn«e is to be psicl is 
detennineil bx the terns of the assignment llie 
lessor ji(wc\er can enf wee Ins claim against the 
lessee (| the under lessee or ls>tli 1 liere is no priM 
tt of contract betw eeii the less< i si d the under lessee, 

2tmma;<i a fi'amn 1 -1 H 311 

\n under lease is aaonled ht the forfeiiuro of 
the oii„iud les^e unless the forfeiture ha« been 
relieteil ngaiiiai under s ll-l or unKss the forfeiture 
has been incurred fraiidulcnth in outer to avoid the 
unler lease—(' ll")) 

^spigunicnis of lenM'** In sale** or under-lea^'es, 
usually provide tint the a’^sigiice or ibe under Ic'-see 
In to iurforni all the covenants in the < riginal leaNe, 
in nildiiii n to awv other obhgalKnv ini(>( sed bj the 
aN«i_ijuunt or tilt under lea«e, and to indemnify the 
liNNpe n^saiii't loNses iDCiinetl hv him on account of 
tin. non perfoniiance of such covenaQt<t 

\ base IS not iiece^sarilv heritable I he terms 
or the ) iiriiot.es of the lease, « g , one for buihliog and 
rcNi leiitial p iriK'Ncs iiiav make it »o, Ai«hort/<il r 
Krithi)) *1 Ind Ca 300 (Cal) .» /■' 

IC Cl. (k)—(’/ ^ notes 

thereto 5 

17 Cl. (1)—See note loclaiiNe(e). ^ 
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fjcf n 


The Inbilitr to pny rent an es from tlie 
jX)s«essinn under the lense '•Inmd Prasad v <■ 

t. \\ \ 816 Where ale-'orsn-'utsttvoeoocnm^ 

lea ea over the same land the second le-'-ee •' 
asaijiee I f the lessors interest in the term oi’ , 
lessor can recover rent oiih from the 
cot fr m the first le see Pam v *'"’"^1 ^ 

\ 3b9 Wherethetenanthasbeendisiossc-sertoil 

of the lands leasetl to him hr i thinl |.artv 
the landlonl had ffiven a lease of the same 
assisted him in the dispo sts^ion the ' 

precluded from recoveno^ the rent for 1 

such dispossession even ihon^h the lenantli 


.V. 'Vl 1 

hn 1 an-l 


Chi 


ered a decree for |¥«»es9i n and “f"!? Ai>l 
ChnndrafciiifT Pamaiialh 11 < L I '>91 ^ 

T 1/mwia iN I R 4. but ^ee Irmadi Prua 


: Mungia . . . 
ilathura 13C W \ 702 


Substantial interference lyhodlml with 
emoment <. g hr attachmeut under « 143 trimi 
Procetlnte Code depriTe-* him of the rijit to^rf^ . 
rent, /< tulUh y "iukhr tniussa 14 C " 

44b’ , 

So eviction sul>se<jueiit t > thepeiiod for «] lei* 
salt for arreats of rent is hr usjlii i« nnansuef. 
the suit Copal \ iiefcen v b ip;xi 19 M U ' 
tfaiMur 4lt V Aurim It) ( L 1 lb~ 


re-f’f 


Uarnar 4li 

The nde of ■•ii«.pen-i n of the entire rent for 
tion from a part doe> not apj K wiiere the tenant 1 
posses ion m the insfinoi b) rca 

of nature (river action) an I snb'-equenll'i -j. . 

ination of th land the Ian ilonl settles it wtli 
tonscr, nmh.rm r \ <• ll, C s 0 
after a sale of the tenanev the tenant has c • *' 
nqIc set a~i le awl is at Id erta and has Wm ‘ 
lake i« •*< ssion whcnevir he hkc« Capid < hnatr^''• 
Chiul^ri Krtshni Chanlri 9 (’ L I >9'i 
^ A les-ee cannot den) liis lessor« title aiil 
if one of tlio tnwiees );niiits n Ica-e the !e«'ee caiiu 
deltnd a sate l>^ him for ' ~ 


the und ll 
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lie Is not cnnn>etent in socilone hr^ho \ Mak) nodaii 
•12 \ in Tlie rentiinr lx* recmered bj nn assif^ee 
thereof Rdmaiuilhnn \ LaksUmanin G SI L I Ibl 

18 Cl, (n)— To jiroteel leswn title He cannot 

tl erefore b\ rncimclinieiil upon other land of lus 
lessor claim to become hia tenant m resiect tlicreto 
also, Prohlnd r ficJorn ll> 2'> 1’ 102 Nnddj/or a 
Veajan 10 L 820 or acquire an ca'^ment oa er such 
otlier 1 mcl Moiii tV»tt»d»r ' Biilanla 29 ( 363 

Ddit \ Kaaht 14 V , hut i£ he has aloiis with 
others fop a iiumlicr of \ears ii<e<l a plot of land 
as a thrashing floor the couit ma} infer that the 
ri^ht to such use was a part of the contract of tenanev 
Dalai T Bhaggn IGA 181 

19 Cl. (o). This proiules ocaiost actne waste 
and misuser of the properit Agiicultnral lands are 
IToaernedbj locai or s|>eciftl \cts Turning irable 
land into a maii^o },roM is an act of waste, Likthmana 
t liamelinndra 10 Jl 141 

20 Cl (p). —If a tenant puts up a building of a 
permanent character but not for agricultural purposes 
the lessor can sue for possession on the termination of 
t!ie lease unless Uie lessee can bhow that the lessor er 
presslj or iniphedlj ina<le the tenure permanent, Pent 
a Amufiii 21 A 490 If the lease is on the face of it 
m perpetmts or coutuos wuids of luheritance the 
lessor smII hi «lehnrre»l from ohtamiu„ j ossession 
at least, without pasing compensation or tlie tenant 
map bring liunself sritbin the principle of s 31 of the 
1 ransfe r of Properls let In t-liowing that in erecting 
the building oi Iniildiugs he was acting under an 
honest belief that he had a permanent right in the 
the land and that the landlonl knoavtng that he (the te¬ 
nant) was acting under such belief atood by and allowed 
bim to go on with the construction of Uie building, 

hhtn \, faigun 27 Q 57(1 This was al-o the 
rule in /mmnden r Dyton I- It 1 Fng Ir Vpp 129. 
Hie fact tliat the les-or and the lessee both behered 
that the latter had a larger interest in the property 
tlian he realh had. prornled the larger interest i« not 
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S ‘08 T he Inbility to pay rent ames 0 °^ lUe 

possession under the lease. Skivti „cnrren> 

(■’ W N 816 Where a lessor grants j,e 

leases oi ei the same land, the and 


ZZlmee,'i the re;»r-rmttre.t m •>>' ''™ j'w' 
lessor can recoaer rent onlj Shankar 

ni.t [ 101.1 [he first lessee. K»m ‘ sell oI P* 

A 309 M here the tenant has been tlispos ^^^ 
or the lands lease.! to him bj a ll.inl pa^« 

the landlord had given a lease ol the , ii„nl a 
assisted him m the lo the 

precluded from has ret"' 

such dispossession eacn though _,e 5 ,ie 

ered a decree for , j Sl%hanUl 

bltise, duhoda 

l/athioo. Ijr W N 702 

Substantial interference by landlord '''U' 
enioyment. e.) bj al'«'hment under s ISO. 
Procedure Cixle depiiaes hmi o£ the ^ ^ 

reS! Schemed />auW,kv V.W*eun»«W. 14 C " 
446 , , .rhich “ 

So eviction sulisequeiit to the pencil 
,.„t for arream of rent is b.onght ,s no 


«itiit for arreare o* , r 

Jicamt, Oopof .'af'” ' YffC 

Mansar Ah ' thdul hartm, iO C 


i'nn.ardf.' fh.fid bne.n,, lU O L I 187 
Hie rule of •.nspensum of the entire rent 
tion from a pari does not apph wliere tlie 
possession in the first instance by rea-on ” foP 

ol nature (urer nclion) and Hubseqiiciith, up' ^ 

malion.ol tin land the 1 .ndl„,.l selll.s ^ 

..-anfver /?<li t harm v d (r »b L MU ,t . 

afterli *h® ttuanm. tlie teiniit ,o 

sile set aside awl « at IiIktIi anil Ins been as ^ 

I iko ixfssession -wlitnesei Iw hkie, 

Chiutlhn Kiithna Chnn<lni,\}V L I ' ignce 
' A lessee cannot deny Ins lessors lit'*' 

If one of the tniMtoee Brants a 1 cate. Iho 

defend a auil by bim for arrears on tlie 
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he Is DOt conij>etent t<i huc ilimc, he\ha \ Maklxodin 
A2 \ in The renlMinj be reco\eretl b\ in as'i^mee 
thereof If inuni ithau \ Lakshmannn C JI I I Ihl 
18 Cl, (n)— To protect lessor ettih He cannot 
tl ereforo b\ encrnarlmieiit upon • tbcr lain! of Ins 
lessor cHim to hecomo Ins tenant in resj cct tliereto 
also Prohlnd v Kfiinrn th SI ( 102 \udciijar \ 

Vcajait 10 ( 820 or acquire an ea*-ement oi er such 
other hivl l/<nu Ch<ind>r \ Buf into 20 L 301 
Vdit \ Kaahi 14 V 185 but if he Im alon„ with 
others f ir a luimlici of sears nseil a plot of land 
as a thrashing flooi the couit naaj infer that the 
ri^:ht to such use was a part of the contract of tenancv 
Dalai \ Bha'tnu IGA 181 

10 Cl. (o). lilts pr< tides acaiQst active waste 
and misuser of tie propertv Aftinultnrnl lards are 
fioaernedbj locai or si>ecial \cts Turniiiff irable 
land into a man,,'o cron i« an act < f waste, Lnkshviana 
y llamelinndra 10 M 341 


20 Cl (p). —If a tenant puts up ft buildinc of a 
permanent character hut m t for acricuUnr d ] urpt sea 
the lessor can sue for possession on the tennmalion of 
tlie lease unless tlie lessee can show that the less ir ei- 
presslj or iinphedlj mailetl e tenure | ernnnent, Bent 
a AuudiJi 21 V 490 If the lease is on thefaceofit 
in perpituita or cintains w<iids of inlieritam,e, the 
lessor will be debaireil from obtaining j ossession 
at least without pa\ inc conipensaiiun or the teoant 

mar briii" Imnself within tlic principle of k ol of the 

Transhr of Prupertt \cth\ showinc that in erectiog 
tlie btiildinc or buildings he was aclme under an 
honest belief that he had i permanent right in the 
the land and that the fandlnnl knowing that jie(tJie te¬ 
nant) was acting under Mich belief stood by and allowed 
him to go on with the construction of the boildiDg 
Umail hinn fai^t/ti. 27 C 570 This was also the 
rule in I’amsden r Di/eon I,. R 1 Eng Ir, \yn. P9 
The fact that the Ics-^r and the lessee both khevecl 
that the latter had a larger interest m the Dronertv 

than he realK had provided the larger interest ^ nJt ^ 
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j®® peimaneiit tomnc^ will not entitle the lessee on the 
i09 termination of the tenincj to recmer compeiisa^'o^ w'' 
huildin s erected and improvements made by 
Jugendhan Dass y PiUoajee 22 B 1 o/ ' 

taqiri \ \Iukku S M LI 218 '\Iuch le^s can 
the lessee rec noi compensation on tlie terraioahof ° 
his temncv when it is onh Irom v ear to j ear, Shaiit 
Susein V Goiarditan Dnst 20 B 1 

See notes to s 51 

The danse does not provi lo for impiovemect 
eseept lermanent hiuldinAa made by tenants lt ‘S 
a er\ iloubiEul whether tenants can recover at aU to 
snch improTemenis if the holdiiu h not agucuIU'W* 
Ihe Tenancy Vets of van ms f aits of India proMj® 
comj ensation for iinprnements If the landlmdlas 
consented ti the iinpiovements he iiiaj have to pay 
for them see hunhamel \ \trai/rtiitn 12 M 
If he has the tenant lias the ruht to lemov e them pr®* 
aided the uile in cl (n) is mt birkea see 
I’armu V 1/ifhor« 12 II 223 note 

21 Cl. (q)«—iha landl >nl cannot sue to eject 
alien there is am oul>tandin». tcim it the date t>f 
buit ValimmnI » bfcy o/^tt > il I* f 
Ohilain Hutain 's Viili llus<Xin ti \ 271 


109. If the Jesaoi iransfeis the property 
_ ^ ,, leaded oi ana part thereof or 

t™!™'’'“'■> I'Jrl of his iiitDrest there- 
III iho Iransforeo in 
absence of a contract to tlio contrary, shall 
possess all tho riglita, ami if tho Ic-^sco so elects 
be subject to all tho Imbilitics of tlin lessor as 
to tho projicrty or pirt transferred so long as 
ho IS owner of i(, but th lossoi sliall iiof. by 
re iscm only of such transfer, ct aso to be subject 
to any of llin liabilities imposed upon lum by 
tho Icaso mill ss tho lossoo oketa to treat tho 
traiisferco as tlio person linhlo to linn 
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ProMded tint the innsferec i*? not entitled j®® 
to arreirs of rent (Ine before the trrnsfer and no 
that, if the loRsee not baling reason to belie\e 
that such transfer Ins been made |^a^s rent to 
the lessor the lessee shall not be liable to pav 
such rent orer again to the transferee 

The le«sor the transferee and the lessee 
may determine what proportion of fiie premium 
or rent reser\ed bj the lease is payable in us 
pect of tlie part so transferred and in case thej 
disagree, sucli determination mav be made by 
any Couri liaung jurisdiction to entertain a 
suit for the possession of the property leased 

1 Possess all the riehts, ej m recoaer 
rent But if the lease was for a preimuni wlncli was 
paid to tlie lessor the transferee cauiot rcccvcr rent 
for the peno! crusmI by such premium Souhere 
aeeonhiig to the temu of the lease (he lessee 
has bom fide ireiaid the rent Ijcfore tie transfer 
the transferee is bound b\ such paanioiit \and 
liMhore V titiror 30 V S"^ Sees 50 an I notes 

2 Llabllltlos—as l a ctaeinut for reneiial 
see I?a7Tiiuami a C/iihuhu -• il 449 

llO. Where llic lime limited ba n lease of 
. immoacable properta is ex 

Exclu on of a»^ i 

on Mh cti term com pressed as commeneiii;; from 

mcnccs a particular day in computing 

that time such daj shall be 
excluded \\ liere no day of coniraencement is 
named the tune so limited begins from the 
mahmg of the lease 

hero tho time so limited is a j ear, ora 
,, numberofvearB in the absence 

fortjear of an express agreement to the 

contran.the lease-shall last 
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during the whole annuereary of the day from 
which such time commences 


Where the time so limited is expressed to b& 
Q , . tenninahle before its expira 

mneiMse° tion and tlie lease omits tc 

mention at whose option it is 
so terminable the lessee and not tlie lessor 
shall havt siicli option 


Determ cation of 


111. A lease of iinmoiealile 
properly determines— 


(n) by eflliix of the time limited therebv 

(i) where such time is limited conditionally 
on the Inppemng of some eient—bj the hap¬ 
pening of such eaent 

(r) where the interest of the lessor in the 
property terminates on or Lis power to dispose 
of the same extends onij to tlie happening of 
any eaent- b\ the happeniiif^ of such o\ent 

(d) in case the intcrestn of the leasee and the 
lessor in the whole of the property become 
\ested at the same lime iii one j erson in the 
same right 

(e) hj express surrender that is to say i» 
rase the lessee alelcls up Inn interest under the 
lease to tlie lessor hj mutual agreement hclwten 
them 

(/) b) implied surrender 

(o) b} forfeiture tint is to saj (1) m case 
the lessee breaks an express condition which 
proMilcs tint OH brcicli thereof tlic lessor nla^ 
re-enter or tl c lease shall I eeoino soul or (-) 
m « ISO lh( lessee niioiillcrs Ins rhnrnctcr as 
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sucli by setting up n title in n third person or ® *** 
bj claiming title lu liimsell, and in either cise 
the lessor or liis transferee does some act ahou 
ing Ins intention to determine the leise • 

(h) on the espimtion of a notice to deter¬ 
mine the lease, or to quit, or of intention to 
quit, the property leased, dulj gi%on b\ one 
pirt} to the other 

lllusiratwn to Clause (/) 

A lessee accepts from liis lessor a nen lease 
of the propertj leased to take effect during the 
the coiUinuaiico of iho existing lease This ja 
an implied surrender of the former lease, and 
such lease determines thereupon 

1 Cl. (b).— \ leave whereby Ihe lesepp is einpnw 
ered to hold n as Imie as he pleaves is iletermined 
bi Ills death, 1 nman a Vnl i 4 D 424 

2 Cl,(c)—eg \ Mib lease lerminntes on the 
determination f the beail lea<e, 7 immopp i v ffnmn, 

21 D Jll Si a leave granted bj a mortgaRee 
ternnnatev <in redemption. Collector \ Smium, 8 
A L J 5>02 

3 Cl. (d).— Mirr/er The fnsi r» muvtbeifthe 

mterevl' of the lesM e ind the le«v«(r in the icholr of the 
prijeru Hence when an occupanci tenant takev 
an uvufruclnaia me rl.nr.e of tin raniiiidan right*!, 
iht re IV no iner^« r f r iJie intcrevt i f the lessor in the 
xclnle (f the j ri does not ae«l in him The 
teiiancv la ktit in alietanre durins the continuance 
of till inortga_i Anffw a Divan J4 \ 4S7 Tlie 
tf/of< of the two cstitev mu't aesi in one jx-i>on af 
Jfreeimi l»mc Hrnc« if the !pv«e< acquires part < f the 
re^0^vlon nt I no lime and |«rt at motlier time, there 
i' no iner^.(r at ana right iiiilil the la^t inentioneil 
nciiuivitun The Tivting niavt le in the eime rtjM 
T1 < pircln-^ by the zammdar of a jntere<t m 
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his zammtlan merges flie Mini, Promolho r Kah 
28 C 744 

Tiiere mn«t not be m mtennefliate estate beween 
the tuo 

T]ie owner of i pioperJj/innts a nioJ nifi''* ^ 
for life with remainder t> B and tl eu with B niort 
"ages the propert> to C \fferwards she eeUs i 
piopnetarv interest to V D piirel ases the interest 
of B subject to the m rt^^re ( rhtams a decree on 
his inortgngo agnmst \ B an<! D and in executioo 
theieof purchases boll the iroprietan interest of ' 
and the mokariri inlerest f B D haMiig faded tn 
redeem The mokann has iutr,.ed in tlie pioirietary 
interest m/at a <7rt»rtiii < 802 \ rfm! subject 

to a mokarati lease IS ] urcl ase<l li \ and is mart 
jja^ed by him to D \ ll en )nirelia«es tlie mokarari 
interest This becomes mer,.e<l in Ins proprietorship 
of the Chak Snrjo \ttmtn \ \nn(hl<i} 3a C 121” 
This esen apart fiom this »ecii n i!> 30 C p 807 
KiihenAult a l/nmfo* 5 C 10" P C 

If a palm mokaraii >r b a^e is for an aBncultiiral 
purpose It has lieen ai<t«c<l m -wine cases that s 
makes this section inapplicable In C 744 ths 
arfrument was repolleil as iberi was nr. direct proi'f 
of the pntiu heme f i agnruUnial piiq riises In 13 ^ 
l’I4, the /act was i nsileud to he immalernl 
merger ran take jIkc n the general j rmriples of 
justice equit\ ami giod o nseienee and iiulei endent!) 
ofs 111 

It seems lint if the pei>nn m uhom tie mo 
mtercNts haie vestrd tienia the le^~p^ mlerest as still 
BubRisiing tbere imII la no nurgii /i/r fi i o I 
19 (' "CO KC Pumotl V A lb 24 L p 7''0 Tliere 
must lx. direct ctidenee ff mch tiiatinent Ul/>' ^ 
30 (' p 807 

4 Cl, (o) -'-Wlirlliei a tranaactu n amounts to a 

mirren.ler ilei imlHrii |1 e inlcnli n of |h( 
cxiresHcl in w mU St/fAwtiis \mho, 11 B 201 
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^tekeUs ^ Uheribont' 10 Q 15 944, (rrimmrtn ^ 
Legge 8 B A (’ “124 for examples ^\h^t hxs to be 
seen IS T\liether the two parties baae agreed that the 
lease Rhall terimmte and the lanl pass back to the 
lessor or Ills absolute control 

V relinquishment IS not inoperatire because it is to 
take effect on a B ib'Cqutnt date 8/ici/7i Aiiliir v Hat- 
kunta, ]q ( \ CsO One of two co-tenants may 

relmqinsli Ins si are i& In fact ft reJinqinsIiment (f 
one of two joint tenants is valid as to bis share th 
follonm^ 8 V W ^ 31> 

j Cl. (f). —\MietUtr an impU«<l evitrender has 
taken place depends <m arhether there is an nitentiou 
to abai don on tlie part < f the lessee and tlie acceptance 
of that position ba ibeUssor \ccef tauce of a new 
lease implies surrender f the old ( rcieUn ' ^ 
li U 7 r X 319 but mere non-<>ccopaiion Bahjt t 
Bhika/i 811 IG4 or non fat ment of rent eaenforl2 
tears Obh */ ' 14 C 7ol Premtukit v 

Sxfthto 2 \ 'll" IS lot Burieinier Surrender of a 
part does nut imjh relinquisliiiient of the nliole 
Ilrtj/iilon V M rgan 21 Q D D 101 Holme \ 
Urunekill IQ H D 49' 

6 Cl. (g), 1 here must be an express condition 

I f fi rfeiture or ro-entia It net I not bo in ana particular 
form, but ii ust be b a wooled ► «learlj that the court 

can „atber ll e intention from the « nis i\ cc n litmn 
(f itditrt on bicach of the conduit iis of ihe 
least ent illcs tie les or t > re*enttr for non j aa raent of 
rent a 7anqae/i iriy ir 8 M I.. 7 238 

Tb< Ics'or must <lo some act to ehoav his intention 
(o ditennine (le fea«c tn account of breach of 
ctiibti n tr tloiiial of title ilourommtah v VuU 
III urn if 4 M I 7 3n I c»d it ir<ij« inn a Oundu, 
31 M 103 /I’Tiricfira /Ictori 2 j M ‘^e also 

Chcnjidi a frnihi 7 AI I T 410 Merilv not 
reiieaa It a lease acts r lin.. to a fx'tiinnt in a lease :s 
n t a f rfoitiin fo ns t a al s Uo the tenant from 
lial ibta tajaa rent, «b \ Krrice tenant is liable to 
5tn 
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tll. ejectment for denial of title, .InaJirfrinniji ^ 

3J C 339 Insdtiitioa of i suit /or ejectment irwen 
i*; withdraii n with libertt tohrmi; afresh suit detej 
mines the temnej Maakoar v Pudiyapuray^ly Gin* 
Ca 264 P<]</mnnnfcui/« e Utngn 8 11 L T 11/^ 
Allowmjj the tenant, after breach, to remain 

E os'cssion and treating him as tenant is Tvaner-^ 

[ L T 23S 

IVhere after denial of title, the le«'Or receives rei'* 
he cannot insist wjhio the forfeiture mcuried theiehi 
Farman\ Tosha I > C W N oS7. but not if accept 
ance is after the sun of rent due before the breac 
r'anirfer'in v Paromban C Jnd Ca J64 
does denial of title br one of eeierol joint lessees teriu' 
note the lease »6 settingup the tale of .i thtidpctsotii* 
denial Copal a Dltokfsirni 3 > C bO* In that ca^e il 

was held that where in a suit b\ some of several 

Itasors, the tenant sets Mp h«»ferfji he denies the Id" 
even of those who had not joinetl in the suit, oud I"® 
all the lessors must ace together to do somethmr!’ ^ 
indicate their intention to nsail tlieniselres of a h’t 
fetture, before the lessee <aii be ejected for s«fh 
forfeiture So in Fhrohiin \ Curscfji 11 B C41 
The rule is dilTercut as to ircspas^ts Uiulha ' /»"/' 
rC tl4, T/ar<rni/m r Varan I > C' 40 nntlal^a^*’ 
tenants wlien A7 iit* possession is not soiiclit, A'li’a'd ' 
A-|niri, 2 C W N 22') 

7. Re-entry- Ihcre must be an exj'rcs' ai'd 
clear eoi cnant for re-entn cm breach of a term of the 
lease, otherwiK die hrenth of the term will no! 
the lessor to lerininate die lease and re-enter, P 1^* ( 

^’o .n Artmpii/s A'aiffiin, SS A 406 .Vomm 
T. Kiipikmi. U C WKP, -IWrtU a Sdim. 2 A 
lor instance, a clause in n lease jirovulcd sgain'i 
alienation bj the lessee and did not jironde fiirci'^ulO’ 
lij thi-lessor on n breach of the covenant 'Ihele*^ 
.aheuitid the land leased, liul the lessor 
.to eject' }„„i, Utfdar /sihch a S.iim ifxii'r.'. “ 
-Varoj/un , j.S ]} f(0.. 
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' Timapi 7 n 2C* If i power of ro-entr\ is ® 

^iires-jU f^nen the c*»uit will enforce it rciiltotrya 
T Slitrrambhal 7 B 2i6 

Ifajx>«eraf re-eiitrj is^i\en on nonpajmcnt of 
the rent c(init\ rejtards the danse couferring <he 
power as jenal and will reliere aipiinst it T n^uraii 
X ItayiQdi/ii ingir 1> il l2o Mahomed ^Imecr v 
Peryag Dat 7 C 560 s 114 even thon^li the lease 
he jermanent Sidanitiya \ AiiWimm C \I loD 
haUy r J/eiimohiin 24 C 440 

See notes to as lO 12 

8 Repudiation of the lessor title. V 
tenant is estopped fnnu deinin., the title 11 his lessor 
It he does the lease is forfeiteil esen if it be u perma 
nent lease Aally Dagg a Von Uohini 24 C 440 

I i«/itni a Ualaji 12 B 352 Repudiation of the 

lease and tl e contract of teuanejr is sucli a c implete 
forfeiture < f tlie lease that the lessee is not oven 
«ntitle(i to notice umler s 100 The lessor ma> sue 
to eject him ns MX>n ae the repudiation takes place 
U naan Bi/um a \athit 17 \ 45 Gopabao v 
Ainftor 9 B »27 I entoj* r f.oltilimrtti LD B 
354 Snj/(iWi£ima > hnshna 0 C 5j The repudia 
(ion aahidi causes forfeiture is repudiation of the 
lessors rifihl to receive the rent at the drleoflhe 
lease If tlic le«-ee mereh plea«lsor sets nj a jerma 
Dent lease instead of n teni|>orarv lease alJegeil b% the 
lessor he dois not disclaim tlie latter h right to receive 
the rent and hence such an act will not cause forfeit 
tire Aalt \ri*hi:i v itolam My IJ C 24^ 15 
C 3, V \<igajpa, 12 M SIS 1 i(/ui v 

t)hondi 15 B 407 Abu Itikar r TVnAntamana 
IS B 1U7 hOiamnJ v raikwwta 17 M 219 
A I lea in a suit fir real that the plaintiff is not entitled 

II SUP nlone 13 n it disclaimer of title when the lea«e 

\\a« not graiitedlis him Uokham 9C W \ 

OJa liip Ipe&pp IS eiititle«l to a notice j nor to the 
detenninilion of the lease if the denial is in tlie suit 
Itself ILc cases cited m note« tO'v lOti 
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111 If “i lease is foifeited, the premium pan! is 

recoverable from the lessor, for it was the cor«iQ<’r 
ation foi the grant of the lease, and became exhausle 
on the ginnt of u, RaTOmaroii > Clnndau, 1“ m 
32 

Disclaimer of the lessor’s title after the iiiatitutidi 
of a suit for ejectment does not end tlie temncr 
Amhahat ^ Bhnn, 20 B 7d9t. PtfinAath i 
13 C OG, .1/rtdaran v Alfti, 15 "M 123. 

V Mamtaniddm, 28 C 135 Denial m another sm 
IS sufficient, Cltvnder v Shama, 10 C 41, At^amitild‘» 
^ 2S C 135 Denial m a suit 

the landloid to stio again for ejectment, Foijj ' 
Afl(rhndchn, 6 C W N. 575 And in such i 
the dofendanl cannot leh upon me feiianc}. olieik 
Mtaiilxtr \ 14 C 'V X 339, hlioti^ T 

Sadruddt. 34 G 922, Xtlmadhah v Anufito 2 t 
W X "55, Ramgati \ Pranhart, 3 0 L J 201 

llrf \cpwdiatiouisthal of title of the person 
the tenant iii Wheie A is the landlord of B ba attoru 
nein 01 payment of rent B may show tliat he 
inisf'ken, and maa deny A’k title, AVlit v Sitre>><‘id 
7 C M N Viilfteusan \ Jarltt, 12 C '> *' 

525 s lie E%nlenceAcl 

I lie lessee, howeici, is not preaented from sliowiiig 
that the title of Iiin lessor Ina tletennined pmcc 
date of the lease, eij, lliat the lessoi has sold h'^ 
interist to tlie Iessc4, 1 endii % Xtlkanlh, -- * 
42^ 

A forfeituie eauscsl under cl (t/) may be wai'pd 
1,\ the lessor, e<^. In ncceptance or tleniaml. An*''' 
Viit/i ho'Xidoo V lirouu, 14 G 170, ' 

^l.nkh 'JoBha. 12 G W N ,<587, of rent whuli In'" be¬ 
come due after the forfeiture, or by distress for s"'’' 
! rent, or by nm other act on the part of the 

I shon-inc an intention to trent the len«e ns Hub'i''tiaj.. 

provihil that the Ic9*sir is aware that the forfeit'’^ 
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^1 (ET) doei not If plj to leise pnotod before tlie ®f,*•* 
\ct Pnlm 01'13'11/a \ Itanji 8 M L I 110 Repiuh * 
aitoa b\ 1 co-slnrcr nbo IS not tbe iinm^er (loe>» not 
<‘a'i«e forfeiture of Oie niterisiR of tlie < tber to-sh^iers 
2m?»ic/i( V hoil il.ot 4 hid Ca 87.1 (M-td ) 


0 OI (h) Wlien a lease for n term coufiins 
an express coxemnt s„sinsi Mirren ler tins clausi does 


not 

C3‘ 


ipi ly 


foUn In 


l/o/tiot 


fmaiti V C L J 


112* forfeiture untie-flection Ill chuse 
, (g) IS iriivetl bj ncceptmee of 

ure rent wliicli lias become due 

since the forfeiture oi bt 
distress for bucU rent or by any other net on 
tlie pirt of the lessor ehoning an intention to 
treat the lease as sub<>istmi; 

Provided that the lessor is airare that the 
forfeiture lias been incurred 


Provide I also that, tv here rent is accepted 
after the institutiou n( a Mut to eject the lessee 
on the pround of forftiturc such acceptance 
IS not a waiver 


bee noic to Ll (j)oft. Ill 

Vcccj nuce of rent from tbe ItS'ee k assipnee after 
f rfeiltiri lias been inonrrel amounts to waiver Siraf 
<Ui \ Srdmyi ’0 D 439 \cceiUnee un ler p-n(e«t 
will int save Winer ZlirmparfT Ttie Q teen lo \ C 
113 filliwed ID Kah KrtKhna r Fasixl 9C ''43 
ovi n tbough the lei«o may provile otl erwi«*. t i»ir<i 
fi-if/i V Him r ) (S3)h>l UoiVoituhnT 

Pooke ijCll’t S«ente8t»K.lll 

\cc»ptineeof rent afier instiluuon of a suit for 
ejectment d'es not r>ivente aa waiter, ilaJioor v 
f'uJiyjpunnijd, C Ind Ca. 2G4 
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113. notice given under 

clause 00, IS Iran ed witU 

\\a c of not« express or implied consent ®' 

the person to whcin it !•' 
b aiiv act on the part of tlie person 
sh triDg ail intention to treat the lease is 
Bisting 


Ulutlrations 

(a) V the lessor gives B 

to juit tne properly leased be- 

B ten lers ■ and \ accepts rent which 
come due 111 respect of the propertr i 

espmli »n of the notice The notice is 

(b) \ the lessor gives D the lessee ' 

to quit the property leased The P 

and B leinatns in possession A S*'"* 

as lessee a second notice to quit i 


notice IS waived 

\.cceptince or <ten»aij I of rent lerrmc' * 
is^uiQ^ a fre&h nonce ore such acts 


114. Where a lease of immoveable 


K=l,=r.i.„..f„ >) I'-''' .letorm.ned 


Relief aga n.l for J #'nf rent 

fc lu e for non pay uro lor non payment * 
meniofreot and the lessor sues to j 

the lessee, if at the hearing of tlie sm' ‘ 

lessee pays or Icndere to tlie lessor the 
nrrear together with interest thereon ;l» 
full costa of the Buil or gives Riich secnritr as t 
Court thinhs sunicient for niahing aiwh 
ment withm fifteen davp the Court maj. hc 

of making a decree ' nt pus an ‘, 

rohoiinKtlie' ' it.ire 

thorcup 
lesspil i 
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Jt the Je««-eG fenifor* the nmotmt of the arreirs 
With nitti-c«t l)efore tlie institulicm of tlio suit for 
ejectment tlic lessor mil be sMlllotl with the costs 
of tlie suit ArMhimsimix \afaf etc 17 M 216 
The section nj plies exon where A right of re ontrj 
18 gixen for defnilt m the pijmenl of rent Meghlal v 
Hajkiinw 34 ( 13S 


The lower ‘o gmnl relief is l»t./o>e ilecree Sima 
hoU X Mahal Mya 10 ft 433 Imt see \agappa 
V lenfntrno 24 if 2G'> The exercise of the discre¬ 
tion dci <mis on xihclherthi feise nlloixeil x rexsomhJe 
1 eriod of grx( t Numt/iMux Tajiudciu 2'> il 3b9, 
\arayin\ Ilatultt li M L 1 210 

Hie section g-eies n ciiicit ofite/nent offheJsw 
even lu Cl es d furfeitun. n >i ^>v( ine<l bj it KolUani 
\ Lhi inn 8 II 1. 1 2«0 Whereu leiso prornlcd 
tint on defiuU in pixiuentof one jenr s rent it shill he 
}aid ixitli interest with the nixi xeirs rent ind if 
deliuU is mi U eren theu the jm'pertx bIiiU be 
surriii leied hcMtliiln rein fconi 1 be gruiled to the 
tenint lifirij/ux Bdf» Clnl Cn 43^ (Mid) 


115. Tlio surrender, express or implied 
of 1 leiRO of immoxeiblo pro 
htTrci of surren infix doei not nrejiidicc ni 
der and fork lure ' > i » ^ 

o> under lexses under leiso of llio pnxperlj o 

xii\ pirl thereof prcxiousl; 
grinted hx tlie lessee on terms nnd eondiiion 
BuhstinliiUj the Rime (cieept is regards ih' 
ninonnt of rent) is those of the originil leiso 
hut unless the surrender is tnide for the pur 
pose of oht lining 1 iicxv leise tho ruit pixahli 
hx.ind the contritti liindiug on the undi.r 
lessee shill ho rcspectixilx pixihle to nni 
enforce il'le h\ the lessor 


llio forfulun of rikIi x leise innuls 
such under lii«es except where such forfeit 
his been piocured by the lessor m fmid ol 


BS. 

ii4. 

tie 
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113, A notice given under 
, elaase(/i). Js lit of 


loqu't'" express or implied 

the person to v. horn it i^i 
bj any act on the part of the person 
showing an intention to treat the lease 


Slating 


(a) A, the lessor gives B the lessee 

to quit tlie piopertj leased The notice P 
B tenders and A accepts rent whic 
come due in respect of the propert' ® 
oTpiratiou of the notice The notice is 

(b) A tlie lessor gives B the 

to quit the property leased Hie -^(o H 

and n icmains in possession A g«' 
as lessee a second notice to quit 
notice is waived j. 

Acceptance or demand of rent leijiac 
usiim„ a fresh notice aie such acta 


114. Whore a lease of immoveable 


T, 1 f * .r«r 1'*'*' Uotormined h) 

Rci ef sga 1 «t for •' nf retu 

fe t re f r no* pay «rO lor lion paymeill 


and the lessor sues to 


nient of 

the lessee if -at jho hearing nf the „ 

lessee pays or fenders to the lessor tlio 
arrear together with interest thereon 
full costs of the snit or gives siu li sccunir 
Court thinks snllicient for inal me „ 

ment wifhiii fifteen dajs the Court naa} if' " ^ 
of making a decree for ojectment pass an or ^ 
relieving the lessee against tlie forfdtnro 
thereupon tho lessee slmll liol 1 the proj 
leased ns it tho forfcitun. had not «(cnrrtd 



tenant Ditla CIul (a 13H(\Iil; 

115. The surrender, express or j 

of n Itise of ililn ph/ 

LfTcCt of surren pertj tJoes not proiiulld III, 
der and forfe t ire * . » .1 ^ ' 

on Underleases Wiuler lense of the properly /„ 
an\ ptrt thereof prcMnnt-ly 
Rmntrd hy the lessee on terms and condition^ 
6ul)st'intnlly the Rame (except as regards l)u, 
amount of rent) tg llio&c of the original lease 
hot file surreiitJcr is mafic for the pur' 

pose of oht lining a new lease the nnt pajahle 
by, and the cnntra<ts binding on, the iinder- 
legseo sliall he respectiich pajahh to and 
enforceable bi ll/t '' 

riic forfcituri of tiiicU a h im nniinlH 
Buch underleases, except when aiub firf<iliirp 
Ins been procun.*! h\ the !e-~or in friu 1 <if tJi« 
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“j 5 imder lessees or lolief'i^inst the forfcit'ire i' 
116 grintecl tiniler section 114 

Except as regiards the amount of 
rent, t ti e lesv r is not Ixinnf In tie rent 
eerrefl ii tl e under leisp Other terms ‘ind eondiM ' 
f the Htfpi niMst he solistiiitnllx the “ante ts the e 
f t1 e oni.in'il le'isi 

116. If 1 lessee oi uiidei lessee of jiropertt 
1 C mnins >n possession thereot 
ove^*^ ' ° hiidng *ifter the iletci mimtlon of tlie 

leise cj'iiiled to tlie lessee 
an i the lessor or lus letrol representititc nceept* 
rent frotn tlio Icssce or under lessee or oihet 
Tvjse ossents to Ins <ontimimc in possession f|i® 
lease IS in the nhsenee of in acieenient to the 
contnry rcncttcd from venr to veil oi from 
month to month scconling to flie pul pose f t 
which the propeiij ts leo'ed ss specifien m 
section lOG 




(а) \ lets 0 house to H f->t fi\e\e'\rB 

un lerlots the lio««H to O si •» mnnilih leutof 
Rs 100 Tin file \« »rsexpu-e hut (’continues 
in possession of the houso an paxs the nnt t’ 
\ C fi lease IS nticwo 1 from m xntii to in^uth 

(б) \ lots a firm lx U for lit life of f’ ^ 
dies hut n rontiniics in p ssission with \ b 
assent n sit is isrcmwvcdfi nxrirloxeii 


1 \ Iciianl I 1 lim, n « w a t i ml I v r iff intieo 
IIh p <v «snn is ml that of n |ip>.jvi*srr He i' 
linMot)l tiinicsi ciii uiihml m j n ii t» I'' 

1 i« tfrt hut II if mill A/i; A i 

SifWfi I Uc ,>■1, I) \\ If I-’'! 
ti«f/.i n V fir A’l/fript X N'lr 
11 e Ini II nl max rlecl I > trrnt 


^\on(lhll ] 
U’a7* 

Si inrao -D 11 ^ 
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him as a tenant or Ti a tresi asser Shcoravi v Abdiil • 
G.NL-IIOo “8- 

2 His interest is not tnnsferalile or heritable but 

to continue in possession onl\ bo long as the lessor 
«loes not turn him out as a trespasser 31 M 163 
unless he chooses to keep him on as tenant llie 
i^presentatiae of ileceasetl tenant I) sulTerdnce must 
consent to bein^ kept on as tenant 1 idipciUe v 
Drtnimarju jl M 161 lienee where two of three 
tenants held oier the i ther having diet! Jus rej le- 
sentatives were in absence of giving of socb lonsint 
not liable il v Bflehamhers 9t ^^ \ 340 

f/oWiny or«r means continuance with consent ofb'th 
parties l‘atin\ Firehi 14 ( "96 

3 Conaontof lessor Ihe lessor Ins the 
oitKii of acceitiiii. tent from a tenant b) Biifferaiice 
Anti tumiiig him into a teinnl from veai tojear or 
month to ninth accotthog to the nature of the ongi 
ual tenanc} Bulyi ' Pamflutiitia 2" ll 201 The 

other terms of the Jea-e hold «oo<l oo far as thev are 
C( nsistciit with such a tenanev at will until a fresh 
arnnceimnt is c me to /Tiehenfol v xl (? 2 

C M >« Oo TroiluKtfa v b’f^f 32 C 123 Sa^tji 
V { tnu;» 3 B n O 2T Kulti \ Chimlin 2" 

M 020 S fish V Arti.m 7 Ind Ca -ai (Cal) 

The tenant cannot then lie ejecte I withnnt a nuiue 
to quit ( hjturi V Maf iinrf 7 (’ 7 It) 52 I I*” 

The <niM IS 111 the j irtr whoa-»seri8 a new tenanev 
Si;j(i(lv 9( B \ 40l> llrojohl! \ Bf(c/iam~ 

lers lb ’40 Whether the leswr did consent to 
accept him a*, tenant »s a question of fact nennn I 
of rent and continuance in j'o^«ossioa after such 
demand is evidence of a new lenanev DonjiU ^ 1/e- 
tcirthy ( 03) I Q D 7 6 

4 Cases TrodeJem v Sinf C 123 
(lidhiig over), WfifpuJJc v /)r«>nm'iro;u 31 il 
103 {representatires of tenant by Bufferance must 
consent to new tenancy) 
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117. None of the proMSions of tins chap 

118 Exempt on of lea tCF ‘ippfy *0 IcaSCS foF agncul 
es for agrieuitunl tuial purposes except in 8® 
purposes fnrasthe Local Goveinraent 

with the preMOHS sanction of the Governor 
General in CoonciJ rna) bt notification pub 
hshecl in tlie local olTicial Gazette declare all or 
an> of euch provisions to be so applicable lu 
the case of all or any of such leases together 
with or subject to those of the local law" (“ 
an}) for tiie time being mforce 

Such notification shall not take the effect 
until the espirj of ei\ month'* from the date o' 
Its publication 

Agricultural See \h Tuge'>a v Chum 
t} ambi 24 "M 421 Kmlnyenv \f lyan 17 M 0^ 

12 M I J 291 foi meaning of ti c term 
(tl pr leaser are subject to the | r \ i^ions of the ehirt^f 
eg a biiikhn, lea«e f ttigaijC/tnl lav ludooM^^ 
19 C 4^9 awmileost !> m f/, % ;fo|, 28 ( 744 

lease of a tank iiseil f r fisiun^ oh Malamndi ' 
M M 801 AeUaiin^ lea«e to brins 
tlic lind under rtlination is i ne f i nsricultunl 

luriose? Jnglieh \ Ltl Vohuii 7 Ind Ca ''Cl 
(Cal) 


CIIAPlca M 

Ol rXCIIASUIH 

ll8. When two persons mntunll} traii'’f8’’ 
, , , the ownership of one thing 

' for tlio ownership of nnotl cr 

neitlinr thing or 1 otli things 
1 oiug inonov rmlv, the transit tioii is calleti nf 
' exthange 
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A transfer of property in completion of an tt®. 
eTclniirre can be made only in manner proaided 
for the transfer of such propertj bj sale 

1 BeiniT money only, ic, if V transfers 
Ills propertj for nione\ «m1% it is not nii exchange, 
but if he docs it for saiue other properti, «ith or 
without the addition of some monej to equalise the 
t slues, It IS an exchance Samaralh Val % Ooiiiid, 

2o U C90 B.hn > Votiifi 3 N L R J38 So 
delirerv of i ( onrifee Blainp for anntlier is not a 
sale heiin Vot/i a Bmp 30 C 691 ^ii whether, 
if tr onet is the priiieipof hut not the »ofc eonsicleration 
* 3. wliere a house of the \alue of Rb 1 (XX) is trans- 
ferretl hir Rs 930 m cash mid a hicjcle (he tnns- 
actinii IS n 5 lie <ir an exchange 

Hie prn| ertiea gircn nmsl lie the eoim Icratiou 
for each other 'surrewler of the tenancx of one piece 
of land and faking «p the tenaiicj of nnotlier piece, 

IS not an exchange It aU-iil f/uMn r f7opn1 0 C N\ 

N 9(1* 

The transfer of pn jierties must he l>ctwcen fico 
persons le V and II inuxt exchance their properties 
Hence if A gi'es liis house to 11 and B gixes Ins house 
to (' nnd ( gives liis lu use to \ as parts of the some 
transaction tliere is no enhance between A nnd C, 

Pi n College \ * \1 ills p -|f> > 

1 Transfer dxsiiot include hregimg ones 
rights so as to incIoiU partition \ and It own a 
house X joiiillx nii<} R owns another hon>e \ If A 
and 11 j artitmii \ each foregoes Ins rights nrer the 
isuti n allottisl to the «llier there is not an exchange, 
f’i/nitiir«ei a \foh<\r(iknmr*M 2o C 210 But if \ 
all x\H 11 to haxe the whole of X and in lieu thereof, 
n,.i\esY !<’ \ iht re IS eirhance of \« tights orer 
X fir ^ a A'/<lsrin 9 ( \\ X 724 

Xliilnal release is not cxchan,? /hnmuhv L'ofimohi, 

It (’ \\ X’ 342 I’lrtitianof joint j n>|>env is not 
an cichan,.a' h«mar r Csrfyj Airawf, 3 IiicL-■ 

C'a 247 
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Its to 
121 


119. In tlie absence of a contracf to the 
contrary the party (lepriveil 

pSS':', szt •'«‘'""s ” 

ce ved in exciiange has received in eacliange, !>» 
reason of any defect in the 
title of the other part} is entitled at Ins option 
to compensation, or to the return of the thing 
transferred bj him 

1 The nshl to recover the pinpeilv aiises rii 
cv iction from a part onlj Sitbt tmanta v Samin'ilh'' 

21 AI 69 The whole transaction must he rcpuclialfl 
» « the person depnred must cive up tlie portion from 
which he has not been oiectci! and claim return of In’* 
piopertv He can letain that porti ii and chim 
the letum of a portion of his land erjuivalent to whnt 
he lias lost Vem r /’onn 'inbahi 0 M f * 
n? There ‘s nothing to ptcvenl am li j erson from 
clatininR compensation for ihe portion lost the othet 
side liavin;: the option of j avin^ it or retuniinff tU 
land received lij him lo cTch m^e 

2 Contract to ih© contrary — \n asref 
inent that in the events ronipmi'laied m this section 
onU a return Is to be made oi c>m| ensation is to be 
paid will be enfoneil e<j an agreement for pitnient 
of coiiipeusation onlv Sidiiamtnrn \ Sinmtnthi -1 
il 09 


120. Save 

Hisiiis and liahili 
lies of parlies 

wIiilIi ho wive*' 
fuibjccl to tlio II 
which he tnhes 


as otlicrnise provided in t!>'^ 
chapter nch partj lias tho 
ngilits and IB Bubjei t to the 
,,liabilities of a seller ns to that 
I and lias the rights, and it 
ibilitien of n buyer as to tliat 
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CII \PTER VII s 122 

Of Gifts 


122. ‘Gift ts the transfer of cert-iin 
, r-r A a 1 PTistinc moieible or immoie 
Gift define 1 i i ® . s i 

'ible propertj undo %omn- 
tari!\ and witliout consideration b\ one person 
tTlled the donor, to another called the donee, 
Tnil accepted h\ oi on behalf of the donee 

Suck acceptance must bo made during the 
lifetime of the donor, and 
to'b-'mlaV " while he is still capable of 

gIMIlg 


If the donee dies befoie acceptance, the gift 
IS ^OKl 

I Tpansfep. Transfer of possession does 
not speni to he es->ential l/onf*/i<jri \ Nonnid/i 4 \ 40 
linlmihmd\ LUn^tniu 1C \ ISC linnilai r Vniti 

II l)hirmod<^*y \i«l»rini 14 C 440 Dut 
then must Ih? pie*ent tiansfer of properti from t!ie 
iloinr 11 the donoe IlearlU>/\ \ttUahon J.. II, 10 
1 1 ] J3o \iiv act b\ nlnch the donor relinquishes 
llie Milijcct of the gift and m far as Ik can aests it in 
tlieiloiiei is piiCicicnl !•» j iS'^ ||i<> properta Vitnhhari 

\ \au»i<lh 4 \ W 


2 Hie i-ift mnstlieofn “certain existing: 
property*” A ‘•Ime m an uiidi\idcal liimln fanii- 
l\ j u I oti\ cannot Ik t-aiil to Iw* a cerlatn’ exisimi: 
I ni ert\ lleni«, ii raiiiint he the subject of a a-alul 
gift A(i/im /f""* lltUNIJ Seeper cmmu 
a 11 tin C/i III S H 4 S P C The rea-ons Bia 
two-f'hl In til** firvc I hce the eliaie t f o n i>.iri-cncr 
can wotrketl owl « nlv h\ means of 5 anuion « c , it 
cantii t Ih aMcrtaimnl tr ina ir trrtain mih< ut a 
jartiti n I" the i lace Hindu I.aw m-i-ts 

nis 11 till* ii<H'**«'iti if dcluerr «f po«^e..'Ir>n to com- 
itftcajsifi 1 lure IS nc» mean-, wbateier f rjnttinga 
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122. donee of such propertj in possession without a partition 
S 44 alIoi\8 a tiansfeiee of a co-owner to he put 
joint possession with the other coonners Uuttni^ 
section does not ahio^atc int rule of Hindu La* 
(See ft 2) Now n rale t f Hindu Law is that * 
that a transfeice even fir lalue of a coparcener 
acqiiiiea in a joint iamil) property is a right 
Jiave the property partitioned lie does not acquire 
a right of joint possession nitli the 
parceneifl, 1 ramfrainn I) s v Yamiimt 
H t 229 at p 231 D^idval « ease 3 C P ^ 
Hartley \tiratn v ItooiUr Perl ash IOC 020, > 
MartUa \ LilaChand CR 'll)# ,, 

The Mahomwlan Latv which is also nnaffectert £ 
s 44 declares the gift of a ornndivioed 1’^ 

perty toheiniali<l Anexceptun lioirevcr 
both sj stems of law its tliata^ift (fan 
share to a donee who is in joim j c s«eR«iiiii t'dh **'* 
donor IS valid,/tto/iim I iii/emon It) B 14C Shares 
m other undimleil projx rti lau he made the suujcc 
of fiiflB lor the gu iiitim of the share of any co-ownS'' 
18 certain iincl •* 44 jn mdes for deli\er\ of pmsebSiuu 

3 Acceptance.— 1 lieelTectiie a gift 
lie accepted hi the donee—mid that dimog tlu IiffdU'* 
of the donor and while lie !•» atill c i| able of 
and death of the <h net before iccepiance moult I'lf 
gift—or some one n lus lielnif e j hi the father oa 
behalf of his mm rs»n Didohn a hriehin 7 R 
.Joi'aram V Him \rifihn>, 27 11 ji 40 scj n ni'itf'*’'’’ 
Pamatiiiu y Van/ata H II 2I6 l/iorinv 71 "/"'“ 
20 B 23(3 Qii 'MieiJier a<«.i plance mav he 
from ohsciice of dl^•i<||t for a < nsidcrahle tm'® 
a 13 IQ I iiglisti law, hceper Lmdlej 1.1, in ' 

A Counties lik i Ionian »V /.’inr Plate <'«, 

Q R n p '>41 ItiseaiJenco from which iw 
junction wall other facts i«)8itMe aecejtniKe inaf 
bo inferred II, 

Acceptance inai he implied from ci nducf cj. ’J 
the doueo keopiug the ihioc civen, sec Hill y R «w"« 
1- R 8 Ch 8Sx 
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^^here a pift IS to \ for life an<I tlM^reifter to his 
son and the latter preilccews A without ex| rtxsij 
Or impliedU accepting lus guardi-in cannot maintain 
s suit in respect of It Srintrtta \ /Mii lui/f/inpjnm 
12M 411 

^^here there has been acceptance of a gilt regis¬ 
tration of the ileed after the death of the donor does 
not afleit its validitj llardei \ Ramlal il \ 319 
Ve2ndl isfior€ v Su/ytj 20 V 202 hhuthdu v 
C}l tmlrahliagahai 32 B 441 Khabototh r She kh 
Soleman 33 C ^84 

A gives a cheque on Ins bank to B hj waj of gift 
and <lies before the banker pa} «IJ If A had not fuiul^ 
enough in the bank to meet the cJieipie the gift is 
incomplete Siq pose that V had sufTicient funds 
Bealh ends the authoriiv of the bank to honour the 
cheque Hence if A die<l without leaving feufli uni 
time to present the ch« queoritsnon present at ion bef ire 
A h deatli was due to lie default As cstnle will nut 
be liihlc On the other haml if B|r(«oiitei the 
cheque btfure \h death and the bank wrongfully 
refused l h mour it \ a estate is liable to pa\ its 
nmoiiut t 1} hromletj \ Itruntou I R G hq 2” > 

4 Donee, le an nscertaimd or ascertamahle 
Ierson an! not thetwWic fV>l/aya v liamacxlnnhi 
13 M L T "04 

123. For the purpose of making a gift of 
immoreable properta, the trans 
Rrimist lie efTecled bv a re 
gisfcretl instrument signed by 
or on behalf of the donor, and attested by at 
least two witnes>es 

For the purpo'-e of making a gift of moveable 
proivcrtv, the transfer may be effected either 
bj a registered instrument signed as afores-aid 
or by delivery. ^ 


123 


122 Thf Trwsifp of I’RoiTKn Act. [ActlF 

Such delivery may be made tn the same 
as goods sold roty be deli\ ered 

1 General —It will be noticed tliat no 
titun 18 ne<eBsin in the case of a gift cf moveaWe 
jirojeitj A gift of stritWinn made bj a written 
(iinugisttred) direotion ^ivcn by die donor to lH’ 
tes ee requiring him to paj rent to the donee i 
had Aehar Ik \ VafAitmin »f 19 M L J 2jo 
^ift made in coutiaTendon of the section is invali 
\ladhairat ^ K laibai 31 U 2S7 la Velay 'P 
h Iml Cl Sh7 (Mad) it was held tlmt the atteMinS 
witnesses must base «ecn the donor sign Thi'’'" 
dnnbthiJ 

1 he legivtration niaj take ) lace after the death of 

the dtnioi if the gift Ins been otiierwise diilr w**'^*, 
Rhudt 6a \ {'I ainb hbtiqahai H 411 

Ki^ho)c ^ bimii Par^had 20 \ 392 Ver»y'/'‘'‘ 
T Angahi fl M 672 Vrrbnt \ I’ero^bai 5 H 

1 he donor ma\ reinrt the gift liefi re regi«tratioii 
and if he does iho docnmenl eantut be iegi'ter«t 
conipiilsoriU n« a.»ain<t him Ibtm mnihn \ fiOpoki, 
19 M 433 

2 Mahomedan Law —Tlie i>eclinn i« 
abimtdeliien of possession Ilenre unless the per«nn 
111 law of the | arlies lequircs deli\ er) < ( possession it 
IS not iicceasarj l \ il ihie n gift Hindu and Maho- 

inedan I.nwfl liotli rejniie lelueti of j < ssessioii for the 

nlilitj of n gift '' 12U |i Miles tint nothing m 

tliHchipier shall l»p deinieil to ofTerl nn\ ride of 
Jfah nipd tn I nw lltnce lUliien of josse'Sion I'l'd 
seisin uliich an ilie (sstntiilH f ii Milid gift unhr 
the Malioniedan Lim an tsvdiii ds p\en un ler tin 
Act, wliire the pariun are Malionieihiis Iir 
si incc. if liio tionnr IS not m j«-ishi,.sioii if tin I ro- 
{>ertj nt tlio fiinp of llio gift In Ins not the ei i“n 
nml rannnt gite seism and |•os^ps»^nn to tlic d’lire 
Ihe ^ifi is tberifon intalsl VoIiiiiikIiii ' l/'J"* 

hr,.hn, U n CW, (ll« |ro|.rt\ biing "« 
j^ssissi. n ,f n iiiirtga..«e whom llu (l(n'rh'* 
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filled to eject in execution of a decree licid ljy s t23 
liim), VojuZs/io V Mtikamad 11 D lir \leher Ih 
T T(i}udin 13 B 135 iamail % Ilttmjt 23 B GS2 
A formal entn or nctuil deliren of inissesMon is not 
necessan It is sulBcient if tlie donor and llie donee 
are botli present on the premi'«cs and an intention 
f>n the part of the donor to transfer the premi>-es has 
been noe^uiiocallj inanifeste<l Slmtkh Ibrahim v 
Shaikh Siilemaii 9 B 14C Tlie fact tint the liiis 
band rrlm made a gift of immovealde property has 
been collecting the rents e\cr Mnce the „ift is no 
evidence against the change of pcnsessioii for he 
tiould natnralh collect the rents etc, for hismfe 
If there is other evidence of change of pos«e««n)ji 
the gift vrill be supjiorietl Lmnibni \ H iprnbm 13 
D 3o2 A gift nn) under Maboniedan Lau be made 
lerballj, JnUcdunniis'i a ^ Jiul < a 3S 

fC'al) Only gifts without conMiUran n are bj 
e 129 evempteil from the operation of the Chapter, 
and not a hibaltleira'’ f<j a gift in lieu >-f ihwer, 

Ahlat ilt a Artrim, 13 C W \ 16*> 

3 Hindu Law—\sregaT<ls tlie rule < f Hindu 
Intv as t> delivery of posse-xion s )2i) provides 
that nothing 111 the chapter on gift'. Khali be deemed 
t alfcet ».ave as imnuleil bv e 123 anv rule of 
HickIu I.aiv ITie D inbis High ( uit loiistrues 
this to mean that thi rule t dih\<i\ f| K»e-.'ioii 
ha-< been abrogaiisl /xii /?a»d »i \ In Uim 
23 B 231 Jaitamin v flimknihna, D v>l 
The Allahabacl High ( ourt s devKi u tin i., m the 
Mine 0 nclusicn It ha> hell that lehaerv <f ilie 
decal of gift to the donee is KufTicieiit to pass 
the title t> -noli irojitty l> the donee without 
a~tnal joasc-'iin «f Midi pmperlv leiugtahen by 
tin dom'C lSilmikun{\ tlhijvinl>>» li. \ 

PihUrtn \ Pam Ilhiro^f S. \ I'huUIml 

\ lakh" 2) \ 3%s The I si mi i Hi_l lima 

al'iagrcos with tho lutiibss Hi_h C< nrt, /l?<iri7iJ 
Iljs \ Nutxnii fit* ItC 44tj I ut whru a IS 
ftll-gisl ti lino Ix-cn Ilia 1, Itf n tlecc nuu mi » 

5oa 
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the subject of the gift go far as he can, 
the donee IS saffieienl Uatifi/mi v ^auiunn 


tne tionee IS sameiem vmivnut v .. 

V gift suppoited by the donor, though tl'sputed ^ 
pers m who claims it adiersely to both donor am ^ 


s not nnahd for non delireryof actual po'S^'Siou 
Daa \I)tlhek \ Ktinhutya Lai 11 ^ 1 - 1 > 1 ^ 
An incorjiorcal right may be gifted bv 


Kuflicieut to pass the propeitv in a cho'e ' 

Subamma 7 il 23. klwrshadj' 
Peslo7iji 12 B 573 

124 A gift comprisin; 
Gift of existing and exjsting find future 

future property Htter 

125 A gift of A thing to tivo or mor 

donees of u horn one iloebiic 
Gift to seveiaJ of accept »t is loid ns to tu 
wlicm one do-$ not ,„,e,est ullicll lie would In'’ 

taken had Lc accepted 
If the _»ft IS'Old as t > one the ither t’’!'*’ 
wJiile Naiilir S»Mra»«, IC ( 977 fillitimg W" 
/iey\ Taytoiir, \nib 13'' 

Vccoriling t ► Hindu hu the niierest i f eieli d®’'* 
,hIii 9 self accinireil |> pcrlj hentilik b> Ins licir 
\’.iM ircdfi ' Lakfhintiinrn 2C B 103 unle-s '' 

da$, «& . P •f-l'' 

126 Tho donor and donee maj agree tbs' 

oil tire h-ippcning of any 
Wlicn S'ft m-»> be exciil "liicli does I'O 

depend on the "dl 
donor, a gift shall be pusj cm 
odorretoked, liiit a gilt, uliicli the j'ariu 
agree shall ho Yeiocablc "holh or i" 1',^’ , 
” nJiolM O' 


agree s 

tlie mere mil of the donor, is 
Ml part, ns the case im\ be 
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A gift may also be re^obed in any of the s.i 26 
cases (sa%e Trant ot failure of consuleralion) 
m ivhich, if it were a contract, it might be 
resemded 

Sale as aforesaid, a gift cannot be reioked 

Nothing contained in this section shall be 
deemed to affect the lights of transferees for 
consideration without notice* 

IllnsUations 

C«) A gues a ficldio B. reserving to himself, 
with B 8 assent, the right to lake back the 
field m case B and his descendants die before 
A. B dies without descendants m A’s lifetime 
A may take back the field 

(L) Agnes a hUi of rupees to B, Tcierving 
to luinsclf iMtU B's assent, the right to take 
bick at pleasure Rs 10,000 out of the Kkli. 

Tlie gift liolds gncKl as to Rs 90,000, but is 
told as to Rs lO.OOO, which continue to belong 
to A 

1 I'ndcr tlie niiufn Hw a c 'mi lete<l unct iitlilioinl 
gift c^lulot fic revoVisl litjaram r 2'? D 

nt, 'uul a gift hiitijci f I > a oomliit n in 13 be ie\ keil 
if the foivliiii 11 IS not fulGlIe<I. MnUilto \ /.’aifirno 
G N • N c nvhiii->n bwWqnint i> a toin|ltie 
gift cm be attichcil «nh at the tune il made and 
JK i ifli n\ inis, /.’Jm ^Iruj»^ iMa, 0 A 313 P (’ 
lin ».fmditti 111 f rc'iH moil must lie and n a 

iiiii'lK''i C'7,in ft grim that the dmee fhnuH do 
crrinu tliiii'T', ft condition of rewnHiou on n t <I lug 
MUli tliiiics cannot be imilieil Forlr^v l/ir L'li/io- 
nir / It M I V ISs artnre llie "Tint i-iiia ie 

I ific li lior of an o^'ice f r 1*« iinn- l-img fir 
the gmitoi. lid Is onl\ »«» ling he isrf nn- 
the diilii-1 f the o 2 iv, iS, Aiik*^ m T C/icnf*i,8M 
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V ^laiit f ^mmdari Iwl subject to t quit ” 
ten uita upon comliti u of their rei ilenu;; persnm ^ ^ 
Mc s ]in\ l>e lesnmed wlen such senicc'^ir'-, 

1 eiised uilh Samiui isi \ Sah r / iinwdar 
ir lie tenant ref ise-. to rciuler sucli sernees / 

loiL I V itamiitno 4 ( 07. liadhu 

Hi 2> I 93^ 4t 1. 941 tlie Court ol>er«^ 
ill distinction between a „niitfit eenices c 
public intnrc on 1 one for senices pinole or 
t tl e gionl )i IS well undeistcxxl In the f rinci ^ 
lie aim hi is nit eiititUd to resniue wbd^ , 
latte i CO e 11 mo\ 1 su when tl e 2'^ , , 

requ red oi when the grrntee I lu 

services (lefeiencc mule to 4 C 67 7 'I -6’5 
»<?/ ^ r^ofai m<ut 18 U 321 lamm mt 
Psmnisimj - il I \12S) \ distmctioa iM 
lietwtcii the t’lant of m estate *»>rcieiu I '' 
t ct nin eonice ml that of on oluce 
foniioiicr jI whose duties is remuaerote I i . 
use t ceitoin hnds In the former case ** . i j 
seem tint tl o zamindor is not onlinoril> , ,1 
lesuine even if the sersice is uit require I , | 
tniitee Is willing >n<l oble 1 perh rm tlieserr^C' 
mtle tlier cose hem n is wl. n the ofliee n'* 
mil ote I (reference moile l»13 M I V J3^ . 

•« ^ Id n L R 124 P ( ) Tveii m 


cose f an oflicc »hercfliton traut coniiji be rc 




nheie the stiMCCS me kIiII lequuc 


r/inuji s 1 iHid 12 II M) 

\s lepirls ievenue-| nm^ Jon 1 llie ” 

r tlio I/.OI 1 1 Ilevcnne \cts ns i lialjilit> 11 ri’ "“’P' 
niie-frt ^ onts control mei icil iliti 


j OlftmayalBo bo revoked, oto 
i- 11 t I 2^ I ontrart Act \\ hero n conipletisl P‘ 
s u[,!it tl he sd nsilo on the >,riiinil < f Hs Ip”- 


inr piiiol Ic troD'Octi n it iiinsi lie ] ror<sI il ot 
tint clioricltr nt the dote «f llic Rift 'u''. ; 

nn C'tfli''I lit lit of pf *s ‘s on rxprctinR bi< . 
c n(i<it< I li\ n iiinl«s n Rift« f 1 is riL.1 ts t > !''< I • 
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son I'niTidisig tini A -’lould lii\e notluu» t > do niih 
tl.e c St of lecoveim" j> )s essiou The donee 
pos-C" )n bj suit I lie c^nnot ii be set 

bi.caxi'C the tnn-'icti m Ins turned out ii pi )finbl(» 
to tbe donee <ianjt\ Jajit, 2 H' 10 . P ( 

> Save cannot be revoked, even 
en the (Vowu i-. the ^ranto*’,' •illtet ir \ Vijni kali no 
RP If (’ A ( 1 /»»c iHtaii 18 P. O'O 

127. IVhere i cift ts m the form of a 
On»ru-i''fi Rtnplo Uaiislei to tlie same 

* pet'on of seveial tlunc-’ ot 

wliJcJi one IS, RHcI the otlieis nic, not burdened 
b\ m fibliRation the dene< can tahe iiotliint; 
hv the pft unless ho arcepts it ftilly 

Where a gift is iti the form of tiro oi more, 
ficpariteaml indepemlent tiaiibfots to tli mmy 
por-on of Poieral things, the donee is at lib it^ 
to ntcept one of them and refuse the otheis, 
.ihJioiifi’h the lormei W i-vnefiCii) .i«d the 
httcr nncioiis 


A donee not competent to contrul and ac 
« opting propnti burdened b\ 
11 " •'“> oldigation ’ IS not botiiji) 

bv his aiLCptance But if 
ift<.- Ijoooimnc i.omp(.icni tosoutraci and hem},' 
.marc of the obligiiion, ht retains, the prop'Tt 
Ci\eji, he becomes so bound 


IJhistratiojt* 

(u) \ has sln-ia in X, a prosperous joint 
stock compaua and aUi ahare-, in V a joint 
stocl. cniupatu 111 didicultio- llcaw nlU are 
e\poctt.<l 111 rc>poi.t of the shares in A A pucs 
Ball hi-. '•lnrc> m joint-sto-k comranus B 
refuses to am’j^t the shales in Y He cannot 
lake the «har< - in X 
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(b) A having a lease lor a term of 
of a house at a rent which he and Ins represen- 
tatues are hound to pay during the term 
and whicli is more than the house can be let 
foi, dues to B the lease, and aUo, as a sepirat’ 
and independent transaction, a sum of money 
B refuses to accept the lease lie does not, 
by tins refusal, forfeit the moner* 

( / S'; 109 110, lodnu Succession Act Illii>t (4 
IS based on 'tioffill \ Bates, 3 Sm A Gift, 
and lUiist (b) on 17ar reu v IJ AK 1 

Incompetent donee.—Thotnjh he is n^t 
bound b\ lus icceptauce, the donor cannot reto*?'' 
gift winch bis been nccejUcdbi sucli person, tSiibrama* 
»ii!< V 'iitItaM shun 20 \I 14" 


128 


Subject to the provi&iouB of section 
127, If here a gift consists of 


the donor’s uliole properfr, 
the donee is pcisonallv liable for all the debt’ 
due bt the donor .ii llu time of tlio gift to the 
e'cteiii of fho iiroperty compuned tlierem 


129 Notlinit' III this cliaptcr rehfes to 
ffifts of inoveililo propert) 
coiitomplationof tk'Sth 
Muhimmidin Ijiw or sh dl be deemed to aiTtct 
ant rule of Ariilirnimadan Is'T, 
or, sate as protidcd by seitinn 123, atiy rule 
of Hindu or nmldhist liu 


See nitcs 2, 5 to- 121 TJio clnplcraMlns t' 
Hindus still Miilininmnlaiis i fst n* ii* jio ^ I'l iis ao 
not incfui«i«lcnt witli Ihoir jer-'n il Jaws 
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CIUPTER Mil 


Of Ir^nsffrs of Actios vBLr Clmms 


Tlie wl ole of this chi} ter was sul stitutetl for the 
origmal h\ Act II of 1900 


130 (1) The triusfer of in tctioinbl^ 
- cHim shill be effected onlj 

able”da^m** hv ihe cvecution o£ an in 

strument in uritinp sigited 
by tlie trinsferoi or Ins dul^ luthorued agent 
'tnd shill bo complete ond effectml ttpon th^ 
c’cecution o£ such inatrmncnt ind thereupoit 
all the rights ind remedies of the trmsferor 
whether bj wij of dimiges or otherwise sliiU 
vestm tho transferee whether such notice of 
the transfer is la liereiinftcr provided lie gneri 
or not 


Pro\i led that c^erv dealing with the debt 
or othenctionable claim bt the debtor oi otlief 
person frjin oi igainat whom the transferor 
would but for such instrument of transfer as 
afor*.<aid hi\o been entitle! to recover of 
cnfoivo such lebt or other ictioniblt. cKim 
shall (save where tho debtor or other jersnn 
IS a part\ to tin, tnnsfer or Uis rcccued ca 
prc&s notice thereof is henimfjer provide!) 
!)c valid as igaiiist such traiisler 

(2) The transferee of an actionable claim 
inav nixm tho ciecution of s icli instrument of 
traii'.fcr as afor<.>ai 1 s leorinstituU pro 
for tin. same in hi*, own namt. wiiho i ol 
the transfirors con ent to aach s iit or pro 
coedings and without mihing him a partv 
thereto 
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r^o ''bere sevenl person'! are seized of the fund-, a- 
to <a«ei<f trustee-, notice HIM®* t'* od cf them, 

>32 L>1e Aff Co T ianyfey 32 Ck D 46n, but notirf 
-iven t • 1 «Qle trustee i- sufficient to perfect the till* 
altlinugh ij lu- death or retirement no notice h ciren 
t hi-6uci.i-<r 7.1 re l\ aJordah. COO) 1 Ch lC-> 
U III I ^ Duacombe, (95) V I . p 303 

V notice liv a-Mipior to par to a-signee if he. tie 
n-si^'iioi does not par the debt liim-elf, is a cnod notice 
(• iida h rnhn • r ^opali Krithn i, 4 Ind Ca 42d 

\n .i-si^nee wh > ha^ {jiaen notice does not oh'3 J 

preference orer a prior a—i^nee who has not 
11 tiie I'lrrumifA \ Viilrtj 13 Dom L R 301^ 


131 Eterr notice of transfer of an action* 

able claita shall be lu nntioc. 
signed by the transferor or 
Ills agent dnl\ nuthorizcd 
tins behalf or. in case the transferor refn~«' 
to-ign b} liio traiisfciec or his ngcut, and shall 
state the naroe and aidixs- of the transferee 


Votl « to K 
w riiiiij -iptieij 


132 The Iransfent of an .attionable chini 
shall take it subject to all tlie 

fir'c\*’o''*ucf iwW- I'nbililics .md eijiutie-> to nhicU 
claim the transferor was sulijcct m 

re-pect thereof at the date 
of tlic transfer 
Illutlixittuiie 

(0 A transfers to C a del.t due to him hf 
ll, A heme then indchtetl toll Cams R for 
debt due In B to A In such suit 15 is entitled 
to set ofT the debt due by A to liitn, alihon-h 
C was unaw.are of h at llie date of such traii-fcr- 
(ii) .\ executed a bond in faiotirofR under 
rirctiinstanccH eiititlinc the forrier to ha\c it 
I'lnered up and cnncrlhtl R nssi^ps the 
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130 

to 

132 


^Miere several peisons ate seized of the funds as 
case of tnisteco, notice must be to all of them, 

Life 4ss Co V Langley 32 CL D 460, but noti e 
rjiven to a sole trustee is sufficient to perfect the titb 
althongli on Jus death or retiiement no notice is gn'f'' 
tojiis successor, In re Wadordale, (90) 1 Ch 
11 ard \ Duneomhe, (’93) A C , p 395 

V notice l)j assi{,nur to pay to assi|fuee if be, t! e 
assignor does not pay the debt hiinself, la a good noUcf 
Gopala Knahnn v Gopcda Krishna, 4 Ind Ci 420 
An assi;t'nee who Ins giren notice does not obtaa 

preference OAer a prior assi/foee who has not gi'®*' 
notice, Visianatk \ AMruj 13 Bom L E 590 


131. Every notice of tiansfer of an action’ 
boiiee to be m claim slinll he in iTritiiijr. 

writing signed Bigiicd by the tran^feroi of 
. his agent (Inly authorized m 

this belialf, or, in case the transferor refuse’ 
to sign, l)^ the transfeiee or his agent, and 
state tlie name and address of the transferee 


132 The transferee of an nttionable cI'hh' 
shall take it sulijcct to all 
Inbilitics .mil eriuities to wlnrit 
the transferor was subject la 
leipcct tliereof at tlio date 
of the transfer 
iUiistnilious 


,, W Air..;,.fc„ ,„Ca .Icl.t him in 

l!"”' ""'‘■'■'(•d toll. C«iio. Ilf"'- 
debt dm-by J| to A In such suit 15 is ciilitlc ■ 
to net o!T tlio debt due bj A to him, .nlihoiigh 
L was nimwareof hat thcdnloof fiiich trniHhr. 


(•i) A < xcciited n Iiniiil in fiionrofit und-’f 
< irciirii,fn,K.*x entitling the former to Invc 
' up nnd tnncclled It assigns tbf 
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ir 


\\ here sevenl peisons are seized of llie 
t ase <if tnistee-s notice must be to all of them, ' 
Uie Uf Co V /a«9%,32 CIi D 400. biitnot ' 
^i\en til a sole trustee IS sufficient to perfect the 
altlioiigli (in his death or retiicnient no notice i» Cj' 
tn Ins sticcessoi, 7i» re W adordale, (00) 1 Ch 
II (II I \ Ditneomhe, (US) \ C , p 305 

V notice hj avsiqnoi to pny to asaignee if be ^ 
asei^nni does not pa3 the debt Iitmself. is 
(lopo/a T f?op«fii A^rwfinrt, 4 Ind f-*'' ■*- 

\n'isaigaee who has gneii notice does not ohwJ 

pieference (rter a pii ir nssi«oet'who Ins not g 
iiotke 1 13 Uont L R 500 


131 Everj notice of tiansfcr of ati action* 

, able claim shall be m writiiic> 

•■B'.cd b; the ' 

lu9 agent dnl> ntitliori7cd 
this behalf, or in ense tho transferor n 
to sign b> tlio tiaiisfeiec or his agent, and shi 
state the name ami a bircss of tho transferee 


132 The transferee of an nctionahlo tl'’**” 
Bliall take it subject to all Ih 
fcn'i'ol'lulu Vu'dr babilitics ind ciiuilics to "hic ‘ 
ilniin ’’ the transferor was subject 

n‘•jiect iheieof at the diic 
of the transfer 
llintti altouii 

(i) A triii«rers toCa ilel.i due to liitn ]'? 
11, it brine then indebted loll C sties H 
debt ibii In JJ to \ In such Hint 15 is t nld'^, 
to set oIT the di bt duo b\ A to liiui, nlthout-'*' 
C w H unanarc of it at the date of siicli trin-k'’' 
t'l) \ • xcciiled a bond in faiourofU 
irnitnsfxuce< mtitling the fornur to lia'C 
I li\rrril up uid <nic(l!(d 15 ' 


the 
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bond to C for \alue and witboiit notice of sa 
such circumstances C cannot enforce the bond 
against \ 

The a« ipnee is hound l)\ all the tenns and condi 
tions of the debt e J by an order of the court j re\ i 
onslv 1 as«e<l relitinp to it, hnbhar/iya r Sruiira^i 10 
if L J 211, and all the ef|iiities existing between 
the debtor and the irmsferor at the date of the assign 
meat nhelher he had notice of them < r not Tooth 
V natlfU L R 4 Qi 242 Vinglti \ Dixon 

3 H L (. 702 , • H a right to set off lllust (i) 

for breach <t the coninct the benefit of which is 
assigned 1 oiiny ^ Aitelien 3 Fx D 127 to cancel 
the instninient I'si^ned for want of consideration 
Graham v Johmon I R 8 Dj 30 or fraud 

dnt/ini*ei(m «(c See ' Iofey 3 Lie O AJ 294 

unless the debtor on ciiquira by tl e transferee 
expresdt ailinits the gemiioeiiess and aahdita of tiie 
claim in re /it,r<ul« Ini Co 1* R 19 1 | llj 

The debtor h liahiliu <aniiot be incicased li\ an 
'tS'ifiiunent lolhuntf AewiaUl rte Cu (iil)2K 
11 Sll 

The a "ignee of a rent must all w the lessee a set 
off f r the amount due to biiu n tl e da e fflhe 
a= iguineiit on a niorl^agi ixecutei b\ the lessor m 
his faiour iitmtcU JJom \ \ul ro lom 30 M 2 3 

133. Vilicr*- the transferor of a debt 

wamntathe solienca of the 
the warniiU, 1,1 Ihe 
absenic of a contract to the 
contrary, applies only to ins solttnca at the 
time of the transfer, and is limited avhere the 
transfer is made for consideration to ibt amount 
or a able of such consideration 

134. \\ here a debt IS transRried for the 
M -tci-trtl.'eli purpose of securing .an eii-i- 

mg or fnlurc debt, tlie debt 
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izito tiai'sferied itreceneclbv tiie t'nisfpio^ 
137 recoieied l)\ the tiinsfeiee is npplic'ible bi»' 
m p^^ment oF the costs of sucli lecnien 
cnu U\ 1 !) oi tonsids sstisfictnii of the smoint 
fir the time bpiii£( secured )>3 tlie ti iiisFli ' 
the esulue if sin lielon^o to flit 
01 othei pcr-.o i entitled to lerene the ssme 
Ti e liol ler of s «1 ii-^e on a !el>t due f i In'* ‘1®^' [ 
l\i \ 1-^pi. ir tv toi lll^onlllo^n is s tnn 
' 1 f mile la i ai lr'iiiiero\n the debt fi 
t nil le 1 N lehl / » s t ny\ I <illioo 7 V f 4 1- 
135. Fieij issiijntt !)\ cudoisemsiit or 
mint o» Othd nilllli^' of T p)lJCV Of 
Ms in«J«r n r w mSllllC IIIMU UJCC 01 f ^ 
n v 1 > f > polici f msunnce 
' fire III h1i m the pronrrn i» 

tlie subject nisnied sh ill In ilisoluttl) nested 
St tiie dsio of till issuuinent alisll 
frstislenc'l iiid itstel m Ima sll light'’ of 
suit ss if the loiitrsil iouIum I in iho pob''' 
lis I been ms le wiili liimsi if 

130. ''I liid^^c li^il I I iciitioiior r 

I , , 5 - , tiutr tom ( t I wall 

cf -r. toss I i ( ml of Justice hu ill Inn, i r 
«i h Coifi III in III <1 Rtiniilsto fir, or 

J“’‘« ,^r « to I cne nn slnie <F 

r lutiresf m" un un midi cl urn siul no 
< yurt nf Tiistui sli dl cnfiiu a Ins uiststn' 

? it llio iiisisnco <r un iiih.u ihimiitg b\ 

I I tlir(»u.;!» him sin ulionslile ilsiin fo d sh 
\ 111 In him IS sforc'-ud 

137. Nothing in llu fuigoing 

of tins rlnjitn npl'bes m 
^ slocks i,liui« fi (lelieiilur "* 

i‘ c 1 I oriT instriumnls uliidi “tr 

f I ilir liiiK 1 ciiitr b\ h » or 



■'-] iiti Irw JH Prorrrn \ct I 

st.QU\ WQi, U \iK OT \» tWVSv WW k \ \.\\ 

“ut of title to "00 U 

alio I —the cxpiec ion imrcontile 
cumciit of title to ^oo k inclmlt^ t billot 
liii" In k. V 'iir It u \rehou< 5 P*ktt.\er ct ti 
ite nihriv receip wirrn t or onier for tl e 
'luer\ t f con 1 iml 1u^ other ilncui icni iis-e I 
the rhTnr\ <.ourxo f ba«ine'*'. w pro ftf 
0 I o e 1011 01 contr 1 of coo s < i intlionzinc 
\ > r inx, t oulhoiiJO either hs en lor t 

eni r l\ lelnert the |0« os'- i of tbt 
■v III ent 11 tr oi neeue c otl tl ercl ' 

‘pt ei ted 

\ !- r r\ Irr .Ice fie 
I oil t 1 


I’U 111 I* U 

I) '='1 Tt r 


It Mil c I L Uc \ i ? 

It tri wut nl c .cy lb 

LI Haul enton 1 e . I- r 

I TI e . I f 


Un If 
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hsdole QJ, ^jjg (3 o\ERNOR-GeNEE\L IN COUNCIL 


Number and jear 

Subject 

Extent of rspea' 

I\ of 184a 

Lease and lelense 

The whole 

XWl of i8£4 

Modes ofconvej mg 
land 

Sieetion 17 

Xr of 1833 

Mesne profits «nd 
improveraencs 

Section t, in the t tie 
the words’ ta 
mesne pron f* 
and , and in tl'« 
preambl'*’ to)mi 
cbe liabilny 
mesn-* profil! and 

XXV 11 of «86(> 

(n fiaii IruMccs ' 
Act 

Seetio'i 31 

IV of i8;i 

Punjab 1 aivs \<.i 

So far as it rel*!'* i' 

ef1806 

.\X of i3;5 

< rntral I r(\ Hires 
Lawn A t 

So fir as It relates t* 
HeiitrsI Kegil-ston* 

I of 1751 aiil \M< 
of i8o5 

.\VIIIof«J-6 

Oulh Lsus Art 

S3 fir IS ilreliles is 
firiisal Kecol"' " 
XVMofi'cr, 

Io'iS77 

Specific Itcfirf 

In rerlions 35 •nd 3 

I ti e wo <1< ‘ 
svfilinc ■ 
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(c) ReGI/LVTIO\S 


Sumter and jear 

Subject 

Extent of 1 


Bengal Regul^ 
ti<- I of 179% 

Cond tiona) sales 

The whole 


>«ngal Regula 
Hoi \V(l of 
1S06 

Redempt cn 

The wh le 

Rcgula* 

1 mbaj Reguh 

1 on \ of !«*? 

AckiiouUdgme n t 

of debts ■ Iter 

eat Alorti.ai.ecs 

1 S«ri on 15 





INDEX TO TRANSFER OF PROPERl\ ACT 


Accessions— I'acf 

Right of lessee to 387, SOo 

mottgigarto 229 210 

mortgagee to 2C0 

Account- 


Duty of mortgigco m possession IS to 203 203,297 
Actionable claim— 


1 Defined 
includes debt 

but not mortgage or picdgo debt 
bcncllct d interest in movcAbles 

2 Uosv transferred 
transfer is irrevocable 

notice of tmnsfer not essential for title 
protects trxnsfere© 
pas meat t\ itlioiit, good 
to bo III writing signed 

3 Traiisfon e can sue 
taWes mibjoct to equities 

4 TVarranfi 

5 Transfer of debt Ik v\-av of mortgage, 

api lieitioii of moiM \ n CH iveil 
\ssiKiimeiU of rights iimli r dobcies 
certain pt rsons cannot talo transfi m 
of actioiialilo claims 

elnpter doi*s not apph to negotlabk 
instnimoiits 


10 

10 

10 

4SL 

•132 

438 

433 


Agent— 

notice to t>b< n litndingon principal 1 ^ 

Ankupar mortgage 
Apportionment— 

ot pvicvs NS ben tVMistor civossn* f» ■ 

of mortgage dsl 1 see Morljujc is 

ofincone rents an 1 1 rs fits tt« 

of obligation 
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Attached to the earth— 

cleflnecl 

right of lessee to remote things 
Attestation— 

see Sale Mortgtge Lease Evehaiige Gift 
Buildingr 

when mortgagee may recover expenses of 
SCO lint toveeible properti/ $ (\iii) 

Buyer and Seller, see Sale 


PAGE 

9 

887,897 


2C8 


Charge— 

as distinguished from mortgage 
how created 

bj act of parties 
cases 

b\ operation of law 
re iiedy of ehargo bolder 
duty of mortgagor to pay public 
seller to pay 
buyer to paj 

Clog oil right of redemption see Mot tgage 
Co mortgagors— 

rights of inter se sco Vortgagi. 15 


161 

4(0 


179 
J)6 
Sj7 
S 7 
3 7 
3dS 
2S2 
166 
1C3 


Condltlons- 

on transfers which aro void, seo Ttaitsfcr of 
I’lopertij C 

on transfers which 01 Old transfer hoc Tmiis 
fer of Pinprity 7 

prod dent and siil sctpiont sco Transfer of 
Proprrt'j 0 

Conditional sale mortgage hy 

SIC Mortgige 2 1»0 1 0(i) 

Consolidation of mortgagis when permitted 22f, 221 
Constructive notice, see Aotici 
Contingent Interest— 

cannot be transfirnd neo 7niii*/tr of Pr>y 
prrt'J 2 (0 

M hat is «eo Tmns/rro/f’rojxrrly 0 
Contrlbutlor— 

see Uorlffigr 11 

right of. when part of property released from 
mortgago -Is 
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III 


Conveyancing- I’'cf 

SCO Stilr* Moil^jagc rcn*c Gift Ac 

tio mlilc Cffiim 
Co owne-s— 


Transfer liy ono of several 
to seieral 

by all apportionino&t of consideration 

Covenants of title- 

implied on transfi rs seciflle 'foifijfiCfe h 
FrcliaiiQe Irtioii il>lc cMin# 

Definitions— 

of Immoioiblo proport} 

Instrument 
Registorwl 
Attached to t(io earth 
\ctioiiblo <.Hiin 
Noti o 

Sale hoo Siifr 
Mortgago «< llortjjigc 
Leas SI c f ISC 
Et. JuDge s« c trcJirtii^r 
Gift nOO(»l/f 
Delivery of possession— 

ill LSsi of gifts 113 1-1 

t > Icssct 
ll) lo-ssoo 
b\ solkr 

Denial of lessors title, SCO Lm«e >» (3) 


111 

112 

115 


% 

0 

9 

0 

9 

9 


4S3 421 

388 291 
359 102 
ICl ICC 


Deposit of 

of title dccils mortg»s». br *00 Uorfgijr 

of tnerfgag raom t so« Sforfififfv 11 
Election doctrine 11 82 88 

Emblements— 

riglit to 125 

of Ic-.vv'to S'*8 JS!) 


English mortgage- 

ill fliiM 
rtm^ln-s 


177,197 

257 



IV 


INDB\ TO TBANSIPR OP PROPERTY ACT 


Equitable mortgage— 
sec Moitage 2 (v) 

Estoppel— 

against mortgagee 

Equitable see iMmopeabfc pjopcrty 3 


Exchange- 

defined 

right of party deprived of thing reccnod m 

exchange 

rights and liabilities of parties 
of money 

right of mortgagor to land received in 
mortgagee to land rocoived in 


4I‘» 

231 

:u 


Fixtures 

aoe Attnched to the inrfh 


Foreclosure sco 'lorfynjrc, C ||) 
Forrelture 

of lease see f rose 6 (g) 


Fraudulent Conveyance— 

1 Itiilo as to 

creditor svho is 
fiitiiro 

2 Iltilrs midor27 Plir C 4 

0 Riiics under 13 Eliz C 0 

(0 real transaction not defeated in spito 
of hilention to d« font cveciitinii 
i as* s to «imo « ff* 11 nnih r tlio Ait 
traiisA ror eoiild not tfripea* h 
(ii) of trinsiction (letn or nominal 
tranafi rio |i< Id f<>r tratisfi ror 
eases to s kii o effp* t m, f tbr* \c f 
(ill) rt a1 tnnsaetlnn poo<| i bough m) ole of 
d< Uor « I mj I rf \ tniisft rred 
(1\) innexeneo of tr-insfpfj, -)■, to fraud 
j roll< led him 

nsin to xanii « ff* ct under the \i t 
on«s of jtroof as to j. I f »Ub 
(\) fraiiilnlent |»wfirpnet of a credllor 
xnildiiot I" naoldi d at Hint of a 
hIi f,le < r* ilitor 

eases to sam« off* et innk r the Aet 


ID 

iSf 

jH 

13J 

IS3 

If'’ 

1-9 

1«9 



IsDii TO TrwsVFK or Piophit\ Act 


Fpauduleit Canveyansa—(co it t) 1»auv 


(m) unless trmsfrr < ompusetl nearly tho 
^^hoIo pmtH rt 3 iiid creditor know 
of tlio oinliaririssed cirtiimstaiices 
of tlio (lol)tor 

cases to same i fftet under the Act 
<rii I Indiri I of fr tiid pointed out 
(Mill Aliscncc of eoiisidentio i showed fraud 
4 Rule under section disonv«e I 

Intention to ilelay or defeat all the ere 
ditnrs 

lliwprneil 113 

prtferi monf one creilitor 
Tight of a smglo creditor «»a\ oid 
iic< d not he a jndgmt nt creditor 
transfoior to iinpcacli 
frtiidiiU nt inci nt inferrei) from effect 
of a traiisfi r iHjing to defraud a 
cr« dit< r 

and the transfer King fratiii 
tons or foi a t,i«>ssl> made 
qiiatc c insKleralion 
MlfSt mtr tM 

(I rcmamini; assets uisiiQici 
« nt to paj creditors 
onus of proof 

(ii) absirne or tjroxs iiiado- 
ijiiai i of consideration 
court tnaa then piasunie fraud 
Is tl e { n sitmi tion js to defraud 
all tin rn ditors or a singlt, 
creditor 

]{ii]< does not ap) Ii to moicahlo pro 
jn rta 

C proti i tion of transfirio fortaliiom good 
faith 

iiicaiiinff of go si faith 
fi rffeet of a fraudulent Innsfep 
7 \\ hat transfi rs art impoachal lo 


14? 

14? 


14a 

ita 

149 

I'd 

15S 

I a 


Clfi— 

i 


IV flilisl 

Traiisf* r of posst sslan m t 
! aisting c< rt im pnt|« rta 
\cct plaiioe, how made 
d in«s! t > IkS asecrttli e«l 


csst ntlal 


410 
419 
419 
419 471 

4n 



lSnF\ TO TRA^SFS1 OF PilOPCRTY ACT 


Gift—(coiitd ) 

2 Gift coMveynncing 

Mabomcdnn law a: 

session not affected 
Hindu law is to clclnery of possession ^ ^ 


plCE 

421 i” 

s, to delixcry of pos- , 


ibroga.tod 

DcliTery of possession meaning of 
Certain toi«1 gifts 

of existing ind future property, as to 
latter 

to soxenl donees of whom somo do not 
accept 

when gift rciohed 
Revocation of 
Onerous right otdonco 
Duty of unixcrsal donco 
Cflf-t of cliiptcr ill Hindu and JlaliC' ^ 


4 I 




4 0 
4"0 


13 14 15 501 


medm laws 

Gross negligence ■ 

as to title deeds 

Hindu law— 

Of gift how fir ilicctoit l>i Chapter Ml 45 
Transfer liy IJindii fitlior 
widow 

Higlits of Hindu »««n is regirds father s mort 
gage 

Hypothecation- 

words of 

III iisufriictuirj niortgago 

Idol— 

Transftrfo 

Immoveible property— 

1 lh.(ln<\l 

i s« Tn*ii»/<T of l‘r 0 | rrtj as to c onditions 
llniltitioiis (tL 
8 Tnnufi r c f— 

(0 1m t orwiii sutlionsod oiil) under cer 
tiJn < In iimst ine«-s to trsnsf r 
li w f ir I In 111 g 

fransftrti mist li\o gin ii ron«i 
it« rali< n l i<l< r> isc i xl |e rni|>li 
H s ai I irtfsl in g hmI f lith 
I y JIfn lu widow* 



iNDj-s TO Transfer of 1’ropcrt\ Act 


Immoveable property— (cowtil) Page 

father 03 

onus of proof in caso of 
niortgagcs 05 

when projiertj lias passed out 
of familv 03 

for antecedent dfbt 00 

liv trustee of endowed propcrtj 07 

(ii) when third ; erson enlitJo 1 to mainten 

anco out of the propertj 07 

A tharge must If created 09 

(ill) when third }KTson entitled to benefit 
of obligation arisingoiit of contract 
and annexed to ownership or to 
bcncllt of rcstnctiao co\enaDt 100 

(i\) bv ostonsiblo owner 102 

Purchaser must liaso paid considcr- 

atnn 102 

and a< tod in good faith 102 

and mad) roasonaUIo enquiries IU2 

tin r< must have tiocQ something 
to put him on cnijMira 103 

tisiiai course of business as regartls 
titU to lio eonsidered 103 

cfli'ct of f ichet 104 

c induct lOf 

nstcfisililc owner must have been in 
possession with true owners con 
s. lit 104 

.asL fmiiiorowmr 10} 

»«mi P with po'.so'.vora title IOj 

(a) lir pi rsnn tiaa mg aiitliorila to rivole 

jin M ms transf r J03 

Im) lia uuanihori'>id pi rson avho snbse- 
qienilv acqiiiris interest in jiro- 
t erta transf. rnsl 105 

(ii) 'liNt ts. Iransfir of more than 

w 1 at transferor ean alienate lOC 

that IS th« n must Ih' an iintriie 
n 1 rrsentatioii as to power to 
tMiisf, r IOC, 109 

thotransf ree U ing ignorant 
of fmt facts 107.103 

transf r el rtTersjonarr in¬ 
terest wl en enfareeal le IC7 



INDE\ TO TnANSPER Of PKOPFRtr ACT 


Lease—(coii(d) 

(ii) Rights ot lessee— 'll)? “9) 

to accessions “ 

to a\oid lease if prcniises „» 

‘"'j'"' t 

to make repairs on ilcfanlt „g 

toreeoTCr expenses 
to remove fixtures 3®'’ 

to emblements .gj 

to assign or iiiidcrlct .no 

habilitv for rent 38S 8^ 

(ill) D(it\ of b ssee— 

todisclosc matiriil fact unknown 
to lessor 

to keep aid restore property m ^ ^ 
good order . ‘gg 

to pav r« lit .nn 

avlicn p'*r»ia! CMCtion }ni 

to protect Icssoi s title ’■oT . 

not to commit waste OP misuse W * , 
not to I Mild ” 

compensation for bmldinK 1- 
to rcstoro possession to kssor on . 
termination of Icaso 
(n) Rights of |« SHOPS transfe ppt 
(r) CommeneeiiM lit I f t« rm of lease 

duration of li is« jj’ 

option to (orinii ale l« »st tJ'J 

'» JJcti rmmafion of I'aso 
(o) t j ofllna of time 
(M J c 1 apj iniigof <ntingrn(\ 
itr) ontirniiiiationof I hh >r n iiiti rest-int fnj 
(i/) t»> inergi r 40t 4^ 

(i) »>> » apn'•s Hiirrend'r 401 400 

If) hv Imj In d aiirn Mcb p 401 407 

(r/) Ivf rfiitiirc 101 40' 

1 r<Hi I) i>f e< ndlt on ghiiig rlglit 

ofre Ultra K'l 40s 

i1 I lal of K SHOP fl till » 404 l' 3 

liefori Hint 410 

wahiroff rf itnro 410 111 

r« lb f ncaliist f rf Hurt for iion-paj 

(1) irnol/f toqiilt ISi 


410 111 
r iion-paj 

40' 411 



iNDEt TO TPANSFEB Of PSOPPHTY ACT 


Le^se— {eonchi ) 
effoot 




of siirpcnder and forfc»turo 
jitlorlmsfs 4J3 

Tonanc} Irt sufftranco on holding 

over 4li 

mtoro of 4(1 

fresh tenancy mar l)c cpcatcd 414 415 
C. Fxemption of Jei«ie9 f>p j^ricultufil purposes 4<C 
7 Renewed right of niorlgigor to 
mortgagee to 

Lessee sec frose 
Lessor, see f < one 
Limited owner— 

Tran-sfor hj hoo/mmn nhlc Projicrfi; 5{l) 

Lis pendens— 

1 Jldle eriiiiiciato t 

IS asous for the 

2 Conditi int for application of 

(i) i ntcntiotis Hint or proceeding 
Ui) sNhitli must In m a state if active 
jimsi eirtioi 

j end* m \ Mi I I crio<l ofappeal 
morcgagi il cne xki 
consent decrei 
traiister after llnal deeri o 
rah applies t» <.x<.tHt(OH par 


2(50 


tJ5 

1*10 

1*20 

1*20 

157 


cl as« r 

(ill) Midi tiding m a court in I ritlsli 
lulu 

(n «liuh must la>t jurisdKtion m 
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Act Xo II or 18S1 
The Indian Trusts Act 

PiECfiiFD Tiir G G s Assent <is the Iotii 
J\M VI > 1882 

A(t to define an I amend the T an relating to 
p) natc J1 u$(’i and Tmstco 

\\ HI t I I I-, c\| 0 hent to tlofino incl Tinciul 
tlu livv icHlmff tn pn\ ito 
niui trnsucs Itishoic 
einpted as f>llo\v«‘ — 


CH\innn i 

Pi I itviiNvrv 



2 TiiL Indiw Tblsts Act 

put nf British Tnclii But nothing liereincon 
tninecl affects iho tales of Muhaininicliu Li" 

, ^ ^ to uaki oi the inntml rcn 

lions of the members of 
undn ulecl family determined bj anv cn’^'O' 
imi\ oi peisoinl Inu, or applies to public or 
pimtc religious oi charitable endoumeuts or 
to trusts to distiibuto prizes tahcn in wai amon? 
fliotaptois nnd nothing in the siconcl clnpl^‘ 
of tins Act applies to trusts crtaled heforo tlie 
esul <Iaj 

1 Saving Clause— Ins nn npplicabililj t> 
- I et l\ Jijilhni 11 Dorn I R 

2 Mahomedan law as to wakf.—1 ^ 
iii-ntiie nrt,i«i<ri<l <lte»l h not neo("'''ir' to erii 

I il f l\ R Mnlionmlm alllionpii if tlicre i*-1‘■'f' 
tl e R< ^ixtrition \ttuiU mb 

J Rollglous OI* charitable trusts — 

Jlie\ ii(t,uniellj lU H lui .,h I n 1 '''' 

III I ll 0 Clnril'iblol ml *ninoMi> t ( / jf/nvi/ii /• > " 
II ,! mill 13 M I T 1CI 

2 'I he St itnto **111 \( ts mentioned m the 
hHicdulf lurctnnnnctedhliiH 
#V'-«io cr 1 I llip «-11(111 inpiitioiie I 

tlio hii 1 Miiiilnle, bo to|iiil 
1 III the lorntoiHH to ulu U thn Act for th' 
1,10 lioiitg exten !>* 

'S Ir't’t ’ IS nn nldicition unni’tolto 

^ I till nniior-*lii|i nf proporli an 1 

cU niiHiiig out of n ( .ririd-iiio n* 

IM>« I III nil I n r« pto 1 b> tl"' 
r>iv -r or <1 oHrnl nil 1 n c(pl( ! b\ him fir the 
btn r,t ofan >tiii r or < f nnotln r nnd tlie niriicr 
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tlie person who icpo«i09 or declires the ton * 3 
fide«ite IS called the nutlior 
of tlio tiust the peison ^\hr) 
occepls the confidence is c^lled 
the tiustee tlie person foi 
ixliose benefit the confidence 
IS itccpted 19 cnlled the be 
Jlcfitl'^t^ the subject matter 
of the trust IS (ailed trust propertj or tiust- 
moiiet the beneficnl interest or interest 
of the benefu lan is his right ngiinst the trustee 
as owner of (lie trust piopertt ml the instru 
ment (if anj) bv uliich llio 
tru ”* * ° IS ilcchrcd 19 called tlic 

instiument of trust 


ben“hciarj 
iru t propertj 


a bicach of anj dntt impose! on a irusteo 
. ^ , , asRiuh b\ am lau foi tin 

b eic I of truit . ■ r hi 

time •(ciiig m 1 irce is called 
a * breach of irusi 

and 111 this \ct, nnlC'S there be ponielhmg 
lepiij^naiii in tiie Fubjeil or 
r<re > cr tonii \i rc^.iNicrt I means 

registered un Iir tbc l»u f r the rogi-tmn m of 
documents for the time lioing iii f in 

n person is hiid to ha\o iiotici of fact 
citliir when he a tiiallv knous 
" * *' that fut or uhen 1 ul f r 

wilful ab'tcnliQii fronini|nin or fcro«s ncgli 
gnici 1( voull ln\i known it or wl en m 
f rtnalion of tin fa i i> i,i\« n to i r 1 taim I 1 \ 
his acent under tin cinumstmM>^ mrntioiic 1 in 
the In ban (\'iitnci \it l''“J -e it u_2T ml 
, . , all tain.-ioi)'. ucl 1 cn in, 

in ViT\ i" tin 1 defii t 1 in the In ban 
t^oitract \ct. IsT.' 
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a breach of anj duty impose 1 on a trustee 
, . , , asMuh by an\ law for tin 

eic 0 trust I cing III firce is callo I 

a ‘ breach of trust 


and m tht^ \ct iinlc s there 1 e soinetliing 
. lepnci ant in the sul jecl or 
ster ic^ixtorc I means 

registered ui Urtleli" f r the rc„ trail ii of 
documents for the tim^ I oing in f m 

n } erson is sail to hase notic of fact 
cillu r yvlien 1 a lually knows 
" * '' that fi t or ul cn 1 ul ft 

wilful all tcntion froiimpnry or gross ncgli 
g nci Ic yiouH Iva\e known it or win in 
f rt lalion of tlu fa t iv t,i\ n to « r >1 lau oily 
his i^cnt Mild rtli tiiaui M u o«mcntionc I m 
tlie In ban itnct \ct l‘'”J c it ii -Ji an 1 
all <ain on-« u I lenin 
• \^jT\ an! deful in tic It liaa 

itracl \ct IsT. all be 
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Tiir Indias 'iPtSTs Act 

deemed to }n\e the meinnig^. jespecd'd' 
'Attributed to them bj tint Act 

1 Oblleration annexed to the owner¬ 

ship of property.—The iienou said to le tie 
tnistee must li'Axe the ounershiii ([ tlie propert'■ * 

obligati m must be ittachetl to sucli o« nerslup Obli 

ti uiiieiii^ 1 iiirofom or leg'll tie or some o"t’' 
mIuoh the hw KCOfiDtsesundoou enfoiet 'JJierehii R 
eiifnmrl 1]\ the principle m \ Pcnitni I" 

L ( n at <m tlit e-tiengthof tia tvoiili m the lietihi’ 

1 e distiii^mslietl Irons n tnist 

2 Arising* out of a confidence.—iw' 

di'tiji.iiishis I iiiist fiomolliO obligRtious Trlneh nri« 
out )[ lOuO'Kia and <]uis$ contrncts Coufile"''' 
If} sul 111 tlu tiostec 19 the chitf rtn«on for rufircin- 
di 111.Ill I) 11 le..al (H or moicneounteh fortlt 
! IT I r(<(i,ui\i ns cnforccihle nij obli."itioti ertu 
m1 all It IV uld 1 t in nm « i'( 

\ IS the tujKi <1 n |i peit\ tf mIucIi II t' " 
I sstssi II tiiiiil iirlRin iiu nies ►pint 1 3 liim on 
1 < 111! lino lie. 11 nid IT Uhen A oi plien f' 

« itl meiii n tutsf n\ <1 I is | isitit ii nml^ Relticn tn 

I'll ill mililiiiii n«r "liu^ I I issossK 11 ” n I’’n ' 
I iiiistit for \ fiikor \ 1/ h Uil ir Ah > •' 

1. P (’ 

Roposod In and accepted by the 
Owner him — Ih. » w nh in linti ino 
wtiK li'« trust im» nii'i «« 11 ulu ri \ irniMbf* ^ 

jr peili t 1 It Ml trust i« I (_ ulari \ tlie orir." 
<iTMir<f n irjiiti tmiis. If < f Jiis ntlin 

own I mill •!< 1 1 in s tint In I Ms it in tni't 
4 ft CRs* f < nl I 11 n I I III III ] nrrej icl I' *1 ** 

iTiirr I ' llip ir im (I c m < ti I is n 1 Rse < f S < ' 
tl nrf d'-clm I nn t n ri | u I } \ the < nji. r \s R" 

St nc' < f the Iitler eec I >f nh- \ /»ir lyo 1 ' 

> lu r <’ It iini I • n >1 d lirti lint the nliole ► it' 

I itfviii the fls imifti « tint the tni't'e’'' 

I I III M Its tc.,al out tr . 

llo* 4 i«t>-i < f f A r nf Ii li''i ri m f'e '‘J** 

tii -uwl ff< 1,1 jilirr fib., ill ii« nttnriusi I i •!'* 



1881 ] Tjir I\DiA\ TrrsTs Act 


owncr«5iip of propertv For instance s restrictive s 
covemnt runuin^ «itli land the bunlen of an easement 
or tlie dutr to oiler land for ^ile in tbe first mstuiee 
to certain persons (pre-emptors) is an obli^jatioti attach- 
0(1 to the nirncrship of land but there being no 
(luestioa of conlnlence between the parties n i trust 
arises 

Tlip vTonls of tills heading show tliat tnist as here 
ileCned is one created exprcssK b\ acts of parties 
« f crprcs* trusts as understood lu Lnglisli law Im* 
plied aud c instructive trusts are outside this delinition 
Tliei are dealt with sejnratch m the la^t chapter as 
obligations in the nature of trusts 

4 NotlOQ.—Sees 3 Iransferof Proi'crta Act 


CH\FTDU n 

Of T(tr CirsTioN <>t Triers 

4 A trust inav bo created for an,v ful 
, . , purpose I he piirivaso of a 

Uwr.l p.r, .. 

forbulilon b\ law or (l>) is of Ruch a nature ihai, 
if porniittcd, U would oefe « the proMsioiis i f 
am law or (c) is frauduhnt, or (rfj imohos'r 
implies iiijura to the pofscm or pi [xTlc i ' \ 
other or (cl the Court regards «t ns mo.. . 
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Illugtmtions. 


(o) A con\eyB pioperty to B in tiiist to apply 
the profits to the nurture of female foundlings to 
be trained up as prostitutes Tlio trust is soiJ 
(t) \ boqueallis propertj to B m trust to 
employ it in carrying on a smuggling busine'S, 
and out of the profits tlieicof, tosuppoit 
children The trust is aoid 

(e) A, wliile in insolvent ciicumstanccs, 
transfers property to B m trust for A during In-* 
bfo and after his death for B A m declared “tt 
insolvent Tlie trust for A is invalid as agiin^t 
his creditors 


See Nous tos 23 and e 21 Conliaii Act 
6 No trust 111 relation to immoveable pro* 

... pert) IS valid unless ilechrcd 

obie propisrt'y’"’*'*^ ^ noii tosiamciitary iiistni* 
ment m Mntiugtiignod liy the 
autlior of the trust or thn trusiei) and registered 
or by tho will of tho author ..f the trust or of 
tho trustee 


No tnist i: 

'Trvot of mo' 
al proporlj 

to the tnistne 


relaiDu to inovcalile prnperlv is 
' iliil tinh sH ilcclared as afore- 
sail or unit Hs tho ounerslui* 
of the propori_y is iransfernd 


'I hose rtil« s do not appl^ «l.Pro tliev u oiil I 
operate h i as to cITccluato n fraud 

1 Eiroctualoa fraud. —n0 wctDti <l‘<“ 

not nj 11\ ji mills rrrat* I f re iIuh Art < im" 
into 1 niti n ^ r nlirn its nf | In atiou wt iil i < fTd lu 
a ■ a Iriiii 1 hat tins | r> ris > inriii» lint if 

■ 1-n il).in{ i> tirriaee a I f'i«r fni.l ns le 
Ins irojrnr nt. J „„ ,r,TrtUcd fr'm da.ni; .e M 
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Jhi India*) litiSTs Act [JcJ 

I t I (eil> I tine I V j mini«5or} note was 

I i I the ac luU but tlit etulence as to declira 
ti I I list IS II siiflieieiit 

6 Subject to the provisions of sti tion J “i 
trust IS cientccl wlien 
" ^ *’* 'intlior of the trust indicatf^ 

II ill leason iblo tertnotv l)v anv words or aci* 
(a) 111 intention on his pirt to treito thorebr i 
tiiist ^b) tiic pinjiose of the trust (e) the bcnf‘* 
ei in and {rf) tlio Imst propertj and (unless ti e 
tiiisi is de( laicd In will or tlio nutlicr of M>'‘ 
trust IS luinsclf t> be the tiustee) transfers ll'tt 
tmst jnopeifj to the luistco 

lllntlraUmis 

(i) \ lie |ueal1iscertaii» piopertr to n ' liif 
inj, the fullest confiilcnco ili u he i\ ill dispo t f*' 
It f 1 llio benefit of C 1 Ins cit »tc« « trust 'f* 
far as reginis A niid 0 

(h) A b( ineatlis reri iin prnpertv to P “ ii^P* 
ing lie will toiitiimo it iii tin famth iln^ 
does not create i trust as llie lietirfii inr\ is not 
indicated Milii reasonnide t( rt unlv 

(c) A he jncatliH rcrtaiii jinipeitj to H re- 
qiiesciiig linn I* ilistnliute it nmoncst sn*l‘ 
ineiiilii rs of C B fumlv as II hIio ihl tliinh most 
dtstrviiig 1 Ills does not (icaio i trust for tlio 
beiipfii tarns lire not inlicatv I uitli ica«ona!)l' 
cert nnlv 

(d) \ lipqiiatlis crrtiin priporlj l<’ 1* 
dc«iring him 11 tlivide tho hiilk of it among h 
eliiMnn Ihis dies not rr» at' n trust for ll e 
trust prtijcrlv is not inlicati 1 wiili imlh > nt 
«< riainij 



\ 1 1 I ith^ i sh i)t in 1 xio k iti li I I ■ 
to n o i < II liti II || ]|( I \ H I I t-« Til i 1 

Jeci \ In ( ntii i» I ( III tfti m (I It i tni-t [ t 

As ere lit r, m 1 C 

1 I ) ni il PX) r >. 1 IIS m ■>< t I I { i v i I i 

ihecrnliti iis 111 I 1 \vi III tills Kttli n ir siti'li i 
J)‘iple V I r! inia I ,, 10 Hi II 

Y't III nil p (I eM|rcssiiH imp/i(m„ i ;i( 1 r 
net 1 be u e<1 ( tf \ Paje 

Trust pr j ert\ cm innsf* rre 1 efTeoh'eU 1\ n 
registere 1 leel / in'}/! in it/i i t jUfhnaOn IM I I 
227 All iiii| erfe< t ».i{t will n t be ti iiislite i im a 
trust M^nthir 4 hnf^ irhihir 10 II jii I J{ J ^ J 

2 Executory and executed Trusts— 

Tlie lirst (our c< n'lition* arc also iiniioseii tl o Cn_ 
lisli laM mil as totlie fifiii cxibti n it i sul 
tl at in trusta n( le^al est lies ilio iropertv nli till Iil 
transferred but m trusts <( ei|ui(ibjo estates tlure 
shoul I be a \alil ilecUrati in of tmst UcnOci \ 
J/uc/oy I'J Ileav 12 but when tlie <leois iis are am 
Ivspil ilipre lb not mucb iIiiTerenec lietneen (be tii 
Rustems of law The queslun arises in ilie ease f 
roUmtarj cmaejances, auil in aim st all tl e cases 
wliere tJie owner of a I^neficnl interest I is n t I v’ 
unequiaocal words acts or etomlnct devlaied bim elf 
to be the trustee or inlicaled that be clnime i n 
further interest m the proiertj the (.ouits I avt n t 
decided in favour of a trust See the cases cite I 
belou 

I!ut this section seems to exclu le aii a^rec 
ment for aalnable consideration that a trust shall I o 
created Such an agreement creates i trust under tho 
English law, thoiic;h the propertj has ii t liei ii trails 
(erred and is enh rceable ba tlio«« who are 11 im t il c 
consideration Tor instance mmami„e seitliii iits 
a coienaiit to settle future acqnireil is son t 

tiniea inscrteil the conileration fir tlie cneniut 
liein/j the inarrni'e Siicli a covenant creates n-1 it 
18 called an evccutoia trust an 1 can licenf me 1 bj mv 
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|ei> nwhoiapin^ to the conouleintion, eg, 

biu 1 ;\ite cliildien or tnistefs, but uot bv others 

Tei II ^ ]l idoeks 8 \ es lo(l Tutddale v 

ul T Q JJ 20) Hie 8imo obiect IS Fecureil Ju din 
< ( uiitix Ijv viifiie of s 24(c) Specific Relief Act wlufu 
tiuf \\pia a person nho is lienehcnllt tntilied unfi'’|‘ 
a II mn^e Kctflement oi a compromist of iloul tfil 
11 1 tw to Kpecihcall> enforce the terms of the 
It ent r ecmpiomise although lie was not a p^ttv 
r It 1 he tt ui'-'K turn will not be enforced as a trn I 

1 \niimlei La„^l^l^ Kw toliiiittcis nio not nllowed •’ 

eul tie cnenant 

V who had fom nituial hu,htpis an I n le^itimnte 
ti co\einnte'l with the sm to tnii-fer the sum'’* 
J{» >tHiOO to a inisiee for tlie benefit of tlief 
h'if.lt(rs and the son coieiiniiud to|av tlio fitlier* 
hits JIk sen pni I BOine of the hnt dn‘ 

liel rc the father | erfoimetl liiscoarmnt 11 e dai'P 
rcis were nut illowcd toenf iree the coaenHit In m ll’‘- 
IN .'OiKtll t „hj itr \ Muhitmr 2 Keo M f 
illi^iiinnto HiMets i ntld not Is fie Iicjib o^ 

I tier niid i\e»« i>>M'"esi< the eovinant, iin'l wcri 

iiiiu htinn^ers and ebero was no declatntion of trud 
1 lit inerth All ncreeineni Ininttn ilii ful ernti 1 ll' 
II to t It at( II tnist \ and II inui niui a | arinei' 
nhil Iw a dro'l whnii jmirnles lint the MtrMnn- 
laitner ^!u id<l im an nnnniu to i|,f ludnrffth 
hi < ivt I I irliier A dies Hih w 1 1 ih, ns the J r> o 
i 1 bo bciipliliid, ruin t iiifioc tin t iveiniit to | v 

till iiiiinil\ n^jinst n bnl ns iIk le" i] rt j rt ■> iHd'*e 

rf A wlni w IS |n\i (i the ti ii'i l« rnln i «lu ‘'J* 
ftif rte il and hitiii^ rtecnc'l iht iitmuili ns F'lrli 
ri| rrs'-iitTlirt eiie <nn litp a ns tli< 1» nrliiiif' 

UelUriH, MurrJff \ / for//, L'• Ch D i'fi .Sce/‘</ 

» I r. 10 Ila IbJ 

Iicciifrrj iriisis an nllowe I i 1 be rrented 11 will, 
or wl'ii llt< ntithor *f tin trust is nUn ilii iritstt 
I \e ul rr tnisi. nte enf<>r<«donl}iei;r tin i lhnt**l"j'’’ 
M_inUlhifnsd no whuli i u^hi i > U d n .liiiuuh'' 
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f II i‘’t 14 b,,,, 1 ^,, ()„ otlict 

li'iil 1 m u> \olui)tiin <o\piniU In « 0 ]UP\ iloo-* I * 
I I mist / Tr A Pli U'' 

P ' imO 111 (iiiHi for hw tlnu^hlois H iiuisis tins 
I'll ' loon 111 IP III hit own iniuip.lnt treats tin 
uli li i> III iiii^i f I hi^ iliiM^lilirn On I) s iKntli. 
tin f'lM i !•« I mil J iiiutd null fill! Is of lilt on n 111 '*' 
s illi It itl\ It < I til li liiiiiM If n iiusioi Its to till titn 
' 1 iDd ih \ t»irt» "» lien JJI 

1 Ppooatory trust .—1 lirro i? no iliHirnlt'’ 
"I*'"" I Is liki III iiiist fir \ tn In sell lla 

Ml r" 111 I Iiht |i it< Is to V neti’iiipi') " 
^'‘"ii f t” M»l^ Hu mil iiiu I) IS ill ir luiiisl' 

I'll viluu (hi iiuiIk I if n iriisi con\t\* CCTim' 
M |iii\ In \ ii 1 ni^ •Hill itmi. iIcFinii^ 

. minii. Ill tliii \ will i,| I Ji u fur lie 

111 111 til t M lit until r is a i ► , 'llifs 

« I Is IIP (m{lo\cl III wliii an mlliii j ret »l 

li'isls If till iM riU iisiil nil "l•l^lrll1ll^ iiiijinti'i' 

III I 111 iKAtiio of tint mull TK iiitnili II I) mill It 
iinsi law will t.ivp i‘irc .1 I It |) M ip,| iliiiillier 
I 11 lifiims iirw fttJfillnl IIm i<ii<lni,i ■ f tlip Ci nrl- 
h wi SI r I* iis.niiisi I xini Inn. ||, | i,,,,, „f | if, n n 

mists IfnithsHrliw iiU ns, | ih,i,. ^ tin unoir- 
luiiii nlKMit ilm liiist iroisrii r iho 1 .. tipfn larn s. 
ilip-nhjr, Is . r . Ujnis f H,, t„,.., ( 1,^,, „,]i „t 
iiif rn a iiii ro ilm i n a r rroMtiiint nil tlion < r i s* 

I rrssi >n of nisTi ns n tiusi Uttsxnri I in! \ h’l'J’ 

II ir 7 \j |> Cu I-*! 


('ml a I f 111 IS will II I , 

111 I I t nrisi IH IIM I ss OH I II 
II*. If |f> ii-n rimii win ihrr |]i 
11 ipi in f III 1 iix •lull 
ll>mitt>n III*.) J I I, ■j;o 


•«i n n inists Invo I" p'' 

h lins I I hi ( ii*triiist 11 
ti Is n rli ir mil nil n •' 
n fsr J.tnll,i, L J. m 


(i) /■ irri >»n»infMmf —Sa„tiiti(s llm milli r 

• f a trust I niu itl s hin | r Is tli, mi i i Its w ifr < e 
•‘Oil I .li*|Hw .f II 11 will.,,I,.si on. iiolniO*' ^ 
I- T* ii« <• / thn tf*sixl I M rlill III II I r IM f 1 1 w • 'C 
li ts i-s rli , I r nil. ii..s| *ii h «( il.riit ns*)ip<rl< 
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[Act 


ll 


I „e: Us iK.u uhea o» as a -^ecHnticB 

1 , r,,le.l tint 1 sl-tcment 

I ili-eut cUielinlJeis should on i 

I ici tlieii sU>es isiueMclence of-i tru t 

I il.MiiUcs Ptn>-!iLal\ bahya, 2 A p 

S,4 3 V l.,3. 1' U (lOOJ) 

'i t-itemt-nt tint on lo cerW” 

le<ln ml shall 'wlnni the "s'**' 2 A 41-*' 

ji \ \[\, kamul bmghy Lutuiratu’ , 

j Transfer of PfoPl^K-'nlfn “ lu”" 
dethmi bt rill ot tl.e nutlcel rf , ,„ .1 

Ibtvieretty m«'t ' „t bf 

,u..ttt 11 n mettn sac. c .1 » 

thopiiicrl} ulnuisof ll'« ,oi ertT 1 

c\ei>tlijnff in Ins jnss the 

thatuistec ^iUoyv led tp„u'^ 

dl^est liiinielf of 1"* inures* ib I I ^ j 

.rilh^a ""..sln ,, 

, nulcte. In B iMsdniPOllshec'iiiUidiMstUi^^'^ 
, r li r interest in the fniuh Iknis ' 7 .^ 1 ^ d’wsj 

c-ninut trsushr ^ m the hiiik UoU in the os 

J^ikctcich \ Mimning I Be G M A u I 
' 1,1. lontc-cc,., Ai' 
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ilirpctmn tn emj lo\ i piitictilnr peison ns iffent clffk 
nnna^er etc nt a valn\ cr>niini<.‘.ir>n eff" crent? * 
trust for that peisjn Sli m % f dirlrgit 5 Cl A 
129 Foster V I hlei/ 19 Cli D 'IS See nl' 
L^ii3'<tnconji \ Gotdon OB 2C6 

' Revocation of executed trust.— 

cTecited trust cantiot be revoLetl e»en though tii* 
henelicnues me volTuiteers Paul x /’ 20Cli U 
1 imsefjj V iSor<»fc;i 2 B II C ISO Ve Oo]nm x 0^ 

r>i8tec 8 C 86? when there IS n power toreMke 

®ee s 7fr 

S No trustee.—I tiust wih notfuj for ttant 
of a tnistee ns the couit ftMejw u m the per«pit 
p(,«sensioD ff the piopeii\ The section does rot 
mnke the n unio. < t a tnistee as a i ue qitn »if w 
IMft n Dudihr Btinb 187 /t \ Z^oiciiitij 
21 [iohson \ Flight 4 IV G I A S CU8 

0 Illusory trust is «ne wheie an instniinenl 
lu s me put < f II erenies n trust for ceitniii per«pn’ 
1 n class hut the wh le of «i shows that it ^as rot 
f< 1 the Ienefil of Riub jei us ,i diss A leu’s 
JargeU indebted r<me> Iks | ro^p,t\ to B to ps) 
ilcbts but Will out the coii«ei l i 11 wledge of I'U 
ereiiitots Tins is nieieJt (opiouuie the t mveiiieo*’^ 
of A, who may reaokeiiat nnr time befire B his 
acted under itoi the tieclitois Inve ncrjuieRccd m the 
arrancemeiit Hence B is n t necessarily a trusie® 
Ve 11 a CoiiM* 1 Siui 14 f'tirrirdv /ouler* 

<hile I Sirri 1, Icfon \ iroo//i/« 2 My A K 415 
Jhrt if cheo»«IUtfs arc ( nfie.. to the arrangement 
Mackninn \ .Vcicor# 1 bim \ S 68 ilontcjiore x 

Himcii 7 11 L C 241 ci the debtor Ins giim them 
iKtice of It and ibci ln\» done or forborne sometliin- 
to bIkux tlieir concuircnce jei Sir loho Leach it* 
Acifjix irm)d7afc jer I oidCranwortli in ' 

G J! L C 2J1 jur lord St Leonard' i'* 
Fi llv Doito)iihmotf, 1 Dm A ^Vnr 227, n irii*t 
arises See b 78 
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ma) crnt.. 7 \ trust tm\ be crcTit ll - 

(a) bj e\crj person competent t> contrut 
atul 

((>) widi the |irnuis..ioii ofipniicjfn! Ciw! 
Court of jnmini juxsdictiiin 1»> or on btlnlf 

1 iimiNr 

but snbjc( t 111 each cose to llic low for the 
time beiiic m fon t os lo the circiinist intes 'iiul 
extent in iiul to whith the lutlior of tlictiiist 
'“'tj <iisp -‘L of the trust piopeitj 

I Cl (a).—''ee*‘ lo C ntrict \ct 

S But, etc — Ve *-8 3 11 Tnnsfoi of 
ftipertj Xi tju \Mietlu I / inchi Ics s c( 1 j on 
tioii bee Lolehi'Mer \ / oir on I \ iiid It i'C 

8 I ho subject nnttcr of n trust mxist be 
prop rtj tiansfonble lo the 
tsubject of iroif i>ClKficnrj 

It must not be i mcrel> heueficial intertst 
under a subsisting tiiist 

1 Transferable.—\uy jiojertN uluch is 

Irm-^fenble iin> b» nmJo llie subject f i tnist '^ee 
s b rran'fpi >f I’r ij enj \rt ns to tnnsferable j lo- 
1 ert\ \ Hill 111 fntJiei cnniiot I } uiJl tnnsfer nnccs- 
tril proj erty iii r liis s n //art I il v liairnttit 

son Sol 

2 To the beneficiary.—If law prohibits a 
1 ei'soii fiom tikin" certain kind'> of property trust 
o[ sueli piojern canu t be execute \ m hi3 faaour 
lorinstnnci n < ntu) any r cirioriUOii may bo so 
1 robibitP 1 

3 No. of beneficial Interest under a 
trust—XMij tins at>Hjlule except! m should have 
bieii mule is not clear 
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inc l^PIv^ Iii-'Tn Act 

9 E\en p“i-on c-iinileof 
^Who m-ii bebcnc iioWins piopeitj itn\ ' e 
l)eneficm\ 

\ pi*opose<l beneficinx nnounce 

inteiesl undei tlio trn«c 
Dshn-rbihene <ji%chunei aiklre-.setl to 

^ trustee oi in eitiinp «p 

notice of the trust t chun inconsistent there 
\Mtll 

Person-tl>es not inclmle lo-ununte ohjecu 
111 0 tninbs 01 nninnl like horses etc Uis' . 

itvile tie ecoi e tithe \tt no I iet,5teine‘l > , 
Tnlui usLiid nmeiit \ct l‘'04 n 1 tlie Clnntihie 
EiulotMiient Act 18”0 

10 C\er) person cipahleoX lioliling 
pertj mtv beitiiistee 

Wlonuybeii* „i,eio thy ii not iti\oh es the 
exercise < t (hstii tion lio c''” 
not eTecnte it unle&a he is t nupetent to coiiti hI 
\o one IS boiiiul to lecept t 
ho one bound to ac trust 
i.epi trust 

A trust IS occepfeil l)\ nnj woicls orbctsof 
\i: niceoriust tinsttc iiulicntiMg 

, c pinceo reason »1>h certninlj sucli 

ccptsiicc 

Tnsteid of ncceptiu" i tuist tlio inteiuled 

I>, ,,,eror,™„ ■’,7'*!,™] 

nble periotl clisclniiu it 
Biicli (lisclTimcr slinll picvcnt the tiiist property 
fimn ^cstins m Imn 

A tlisclTimci hr one of twoor moioro tiiislc'’ 
•tests the trust propeit\ in the other oi others 
niul nnkes Imn or them solo trustee oi trustee 
from the ilHe of the creation of the trust 


1831T 


Till Im I\\ 1 I l'*T' \CT 


’1 


(«) \ tcmin propertN In IJ ind 

C, Ins pxp( ninrv -jc tniMr«‘s f>rl) li niul (’ 
proAO \s «ill 1 his Is in Hi ircoplitu< 

of thp Trill fl in 1 O lioW the jirnjKrt\ in 

trust for D 

(b) \ tnnsfrrs pprtTin j>rn|>prf\ to H in 
trust to hpll It nnd to pis, out of tlio piocop Is 
<]e))fs f{ (c<pts tho trust m<I nells tlio 
)iropert\ fir is M;jnnls It i trust of the 
prorcejs is t rented for \ 8 cicdilors 

('■) V iKquentlis 1 Kkh of rupcos to 15 up nj 
cortnin fjusf^ nd nppoinis liiin ins eveciifoi 
TJ BCters tlio HI li from the gencnl nssots nnd 
npproprntps it to the fc|)ecific puipnso lliisi5 
itceptnnte of the tnwt 

J DifiOlalmer—A Iwiefirnn rni lie n 
trustee i/Iiilb I \ Al hiUii }> ft > u L II 0 i 
U! eii ,i ti isUr Ins HOP iciej trd h» cnni: i !is. 
clniru 1 fell unct* mtinut the »nncttou uf the 
Conn The lisrlnm er rmwt he uilliui n leis n 
nlJe ii HP Jiniin^ re.nnl to tl e nrcun sinnces of tlie 
I irlicuhr PT*P see })oc\ II nn 10 M iC '>22 
It must pjtpud 11 tl e wli Is f il p tnsi Port d a 
tint canit lie Ii il mu I if the li riuii* c 
«e| teil / 01 1 ail I riiUerloit ( %) 1 Ch ‘2S 

Dischiimr 11 T\ be Is ilced orbs siis < ll er v nt- 
in„ or 1 ) ni I I i f m ulli or bj toi duct Birch II s 
Ail’ Il 40 ( Il D 4JG ii< nsistent svith ncccptniice 
eg 1 \ j lire! s lu" s | art of the e®tnio froii a j ers n 
»i u() (11 clip psfstp c< hW sest fnh bs discHinipr of 
till. irii«t blm/s I Ijf 1 Ms & Is I'JJ ^ei nU 
f 0) / 11 b (ll 1) 

2 No one Is bound trust.—'^Dbelliu 

/ itiiijou s I eit 1 Wli sV. I 

Acceptance—msjrbebj svortl-. or acts m- 
dicsun^ nccei Innee with rcasonnblp certsmtv \ct3 
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of the intalee trluch lia\e been hell fo arac’'*“* 
'icceptauee aie taking oat probate of trill ci^‘' ^ 
the trust Uic/fowt Fuller Jac 19S execiitiP" 
settlemeut rlirtcted tobe ereoutetl ht the trust 
utent Uiic/eriefj -v Glasee 1 Cr A I’li lof 
cisiu^ nets of tiommun eg advertising for 
cilhu^ iijon tentnts to par rents Beuea ^ ^ i 

L R j Et 76 receiriBj, lent from tenant 
he IS al o tie tenmt s a^eur Lotigig! '>> ^ 

1 ^ es Sen W1 ether acts include 

conduct e g tllowin" a suit concerniog the 
piopeitj- 11 be brought in Ins name lord \lo it;*’'' 

C }ngi7t 1" \c3 ) or lie iiust popertj ’’ . 

lealt trull in I is nrnie Jan rr Fteirfoi * , 

C C C d 0 In Eugljsli latv 8 ich Cl n luct IS 

tne of icceptance ste il o H «<- ' 11 ’ J A “* 

403 

CHAPTER III 

Tills ^>VIYE.*> Vst) 

11 The trustee i& bound to fulfil the P''*" 
po-.© of tho trnst ind to 
diiections of the iittl'Prt' 
(he trust gnen the 
Its creation except as modified lij the 
of all the beneficial ICS beinq competent to 
tract 

A\ here the 1 eneficiarv is mcomj etc*’^ 
ccmtiact hi3 con<«ent niav foi the piirpost”^ 
this section, be pi\en bt a principal Cnil 
of original jurisdiction 

^sothing in (Ins section sliall be ilcenic'* 
requirt a tnisfce to obe\ any direction 
do so would be iiiipiuiicabic illegal orn”'“ 
festli injurious to the leneficiarics 

Erpfaui/iou —Unless a lontran iiitci'l'^'* 
1 e expressed, the purpo e of a tru-’t foi * ‘® 
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pi} incnl of ilc'jls''Inll be <lccnic«l to l)i‘ (<«) to ““g* 
p3V onh ilir* debts of tlic siilfior of tlip trust 
^sistini; siul recn\t‘rxblc st tiiodsti i f the in''tru* 
inent of trust m when Ktieli nislninjont is a 
"ill, at the dale of Ills deith, ind (6) in the 
<rase of debts not bearing itilcrcsi to imke sntli 
paunenl vviiboul mierest 

(o) A a trustee is fiimplj authnn/ed to 
sell certain land !>> public auction Ho cannot 
sell the Un<l bv pritato coniiact 

(b) A a trnsteo of certain land for \, 
anil Z IS aiithon/ed to hcll the land to JJ for a 
spei ified snm \ ^ and Z beint; competent 
to conti let consent that A mat sell tlip land to 
C for a Iet>s sum A ina) sell the land accord- 
jiifih 

<c) \ a trustee for n and her children, is 
directed bj the antlior of tho tinst to lentl on 
B s request, trust propertj to U’s husband 0, on 
the sccuiitj of his )>oiid C becomes insoUent 
and n requests \ to make the loan ma^ 
refuse to jua) c if 

Failure to perfoim the «lut\ iiii) o^eil 1j\ the rci ii >n 
IS breach of tni-'t *> 3 

{l >)—If C bail m t liec me iiiMilvent V cmiM 
ba\e niaile the aiUaiioe to him oulj with tlic prciioHS 
ccii-entctn /’cifrmfun Du.*,‘iMadd 03 

12. Atrustee is hound to acquaint himself 
as soon ns possdile, with the 
ciicumstauces of 
triutVcitrust projiertj, to obtain 
where necessary, a transfer of 
the trust pioptrlj to liim'-clf, and (subject to the 
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pro\ isions of the instrument of trust) to get m 
tru-st mone3s invested on insufficient or liazar 
dons ‘?ecurit} 

lUushvtioiis 

’’a) The tnist pioperfi is a debt ontstnnd 
ing oil person'll security The instrument of 
trust gnes the tinstec no discretionar) poucr 
toleaii the (kbt so outstanding The trustee'' 
cliJti IS to recoiei the debt witliout unt ecessarj 
del'll 

(t) I he truBt propci ty is raones m t) e 
Inuds o' one of luo co trustees ^o discretion- 
u\ pouei IS given bj liie instrument of trust 

riie otliei CO tiustee must not alloir the forniei 
to i^tim the money for a longer pencil than the 
ciicuinstancps of t!ie case leqmre 

1 Acquaint himself with the nature 

of trust property re ns to «lnt u consists of 

] w itisimcsud the iiu umbrames eiistnig upon tf 
^ mistoe ouaht ol-o to hoi into tin imsttlocnraentstaii 
i ipeis I) ti*CPiliin nh It IK imi» tj peai'imin? theiii 
' f iiKUdilii'iiices snd oil ei i llectin^ the iru t 

j r Kekew icli I »> IJoUtnct. \ / / i/i/ i » (li D, T 
601 If T benefieisrv hs'* creote I iii im luiibra uci ca 
Ilia inteicst and the tiust {npeiaslou it a Inislce 
atIio iMthout Irxikiii^ int j the iijiis ps%8 the hencf 
enn, 1-, Inh’e 11 moke fcixxl the out of his 

mill picket, lb lie is m t liahk f ii mere i,nonnoi 
of iiiafirnl ficls if ho ciuld not line discmercl 
them from the imteinN it liis disjosil, I oii4« ' 
Clou I L R ISTf] C^l s,ec 2 j ennets tint a IrusK’i 
!•. not Inblc for Ihe acts and defitilts nt Jm | rede- 
ces>or, but that docs not lij>liteti the dull imj n ed hi 
this hcctioii III a ceitiiii nhctlicr the i rcdecfS'>r 
ln« by Ins sol or definit comnuited a biesch of 
tru'i, snd if iiiiu-si >n tii ki ascerinm Ins cutseil I s 
to the •'■nie flu lMi-.tec la Inble. Hurrci i Olhef’i 
b7 T ‘JJ) •' 
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- HazardouB occurtty, e Q jir^ ns t 

Ml' s-e Hint r, iii tr! Je Kv'l,,, ^ 

Ho Ui IJ |Ie^^ j: 

s iliuBt. (b) —'«>lull III/c«rj* i \tr’K s 
Ch I) 5-11 

13, A trn<5ic« is fo unjiiliui oiid 

t!* fpncl nil cucli suits uul 
in/1 (sniijpt I tc» tlio proMsioiis cjf llio 

peitj * instmiiienl of trust} to 

Midi other steps 'll} iDirnul 
li< inp hid to tilt ii'iiuio mill ninounf nr '01110 of 
the tutst pr ipert\ lu i' lie nasomhlj requisite 
for the preservation of the trust pioneit' nii'l tlic 
'isserlioi) or prote< lion of llit lillt tliejoto 
Ilbittraiion 

TJio trust prnjein js jtnmoienhJo proi«il\ 
iTliitli has Ijcen gniii to the mithor of the tiiiat 
hi an unrcpistereJ instiuiiicnt Subject to tlie 
piO'isions of tlie Imhan Kcgisfntion Act, JS?" 
the tiustce h ilutv is to cmi^o the instuimeni to 
be registoied 

\ tni-tee «liaulil n t -ill « tie triwl jiroieil' 
to tail jiitf) ilecm ; it tic n 1 I lu f/otrld 3 J ( h 
]) 40S \\h(rol)j jiiesii n mi) cthei ic'i-i f rej 

flinulil lie npioil iirl lictneiii luc iiu ui i utj « 
le sli old Till' t > t1 e cciiit fcrdiipcti ii'- unli-.s 
non rej TIP " ( rks f I'ljlme ns ui lease} old jrojeiU, 

ictehr IG Ch D 723 

14. The trustee must not, for himself 

oj another, bet up or .ud mn 
I * Ker'e^ta trust pioptrl' nd 

b!.ieiiiar> Mrse to the interest of the 

houeficinr' 

So lielcl 111 \rir^i>ur' Z'f «rer«, ”0 npTi IGl, Srj- 
^c„> 17C W X 741 (V C) A 

tm>teo must 1‘lime the vnli lit' of his 1 eneTicnne s 
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title Baddoi‘< \ Purjk 2b Beir 407 If lie knows or 
Ik nesth believes that -^ume one el-e lias a better title 
lie ught not t> b-ive acceited the tnist, oi if 
kn nlcilge comes snlisequeAtlt lie elionW apply 
imilei s 4G f( 1 leave to renounce see^cfilev Dir'» 
oB M i.G 2o8 

15. A trustee h bound to deal with die 
trust piopeit) as carefulH 
fmmTrustee^^'^''^^ ^ oicltiiatj prudence 

would deal with such props' 
t\ lilt were his own ar>d jn the absence of'' 
contiact to the contiaij, a trustee so deding *» 
not responsible lot the lo»s destiuction, oi 
deterioration o£ the trust piopeitj 
lllustiations 

in) A linng m Calcutta, is ft tiustee for 
B liMiig in Bombay A lemita trust funds to 
B by bills drawn bj a person of itndonlited 
crerfit m fa%onr of the trustee as such, and P' 1 ' 
able at Bombay J he bills aie chshonouicd 
\ IS not bound to make gi I the loss 

^/i) A, I trustee of leaseliol 1 piopertj directs 
the tenant to paj the lents on cc nint of the 
trust to a banker B then lu ciedit Ihe rents 
are accordingly paid to {} -ind V kaies the 
money with B onij till wanted Before the 
monej is drawn out, Tl becomes insohent A, 

hai ing had no reason to belieie tint B was m 

insolvent circumstanLes, is jiot bound to mal'C 
good the loos 

(e) A, a trustee of two debts for B, lelcascs 
ono, and coinjxiiinds the othci, lu good faith, 
and reasonahK believing tint it is for B’s lU” 
teicst tO|dq SC) V IS not bound to make good 
nnj loss caused thticbv to B 


IB's!] Jjtj IvrMN Jn'r! \(.r 


(d) \, n inistw »)irrclrcl lo fpJJ j)jp trii«t ® 

propert\ )>\ tucttnii nils t)i< RTtne, litil <1 <h s 

not advi rti« ilie enlo nml ollierwise fails in 
Teas iiiable ililiteino in iiuitiiit; (nnipititnn 
\ la boumi Ui imkc Roml ilic lo->s t itisetl tlieribj 
to the benefician 

(e) A a tnistcc for 11 in oTocution of his 
trust, sells the trust |iiopert> but from uant of 
due dili^feiuo oil his part fails to rcLonc part of 
the pureln'C nmne\ \ is bound to make good 
the loss therein ciURtd lo I» 

(/) \ n trustee for If of a poln% of mstir 
ante Ins fuiuls m hind i ir pa\inent of the pre 
inuinis \ ncglee ts i ► pai the piemiutns an I 
thepnli<\ IS conecqiu nth forfeited A is hound 
to jnal e goo ! the loss to If 

(/) A bcipieithh lertam moiiejs to B niul 
Castrusteis and luthoiizcs them to conLiiuie 
trust monies upon the personal secnrite of a 
certain Inin in vehicli A liad himself ineested 
them dies and a change tal es place in the 
firm 15 and C mi st not permit the monee s to 
remain upon the poison il securits of the new 
fun 

(h) A a tiustee for B allows the trust to 
he eaeeuted solcU b\ liis co trustee f C mis 
applies the trust properU A is persomlh 
answerable for the loss resulting to 15 

1 The text —‘'olitld in SiHiqht a Caiiiil 9 
\ C 1 / ncc > s ; X 2 \\ n A. 1 TmMpeN ire 
not insiin r> /ii r«f 0" L 1 9J As to cire m 

iinkiii^ in\(stnients sees 20 

J (f)—I el I in / b c 1 Vors/eif^ 3 P 

^\ ms tsl S<e also /««Jiue v lligjniiou “s De 
G II A. G *>27 (pasment of Icgacr, believcil on 



28 


Tnr Indian Tri-STa Act U 

iei« iiihlc -,rfTindH to Ije clnr^wl on land to 
M <1 tiile tc } uuht-ei of the land) 

Ilh^t (rl) <50 held in 0 »d ^ \ocl 5 ilacld 410 
jN IS to snles 

7 / M (f) —A tnistee is not 5 1 und to insure iinlf" 

:t]Ui«l tf do s 1 \ Hn 1 ut if fitncU ore a\ adabie 

1 e I list not illoTv in existing ptliei to hp«e 

^ Degree of care. —If i mtstee illon's rent-' 
1 1 ill in iiieais which lonid hi\e been collectfd !r 
1L i \<. I else f |)i leidiluence he will he Inble w 
ml. . <l the loss 2<;6'. \ (ttip.’iihr, 1 Mnclcl 2 Jl 
He sli uld realise d.hts with all possible sjeed ‘ 

V fs 1 i\ (.1 OJ and eien sue h 1 then reco\ei 5 ' 

I o< id»ii is ( h D 110 mile«s 1 e h H 1 w ell grctiniuO 

Ijeln I tint 1 xiil n. old not he fn the henehtoftlic 

htuili u 11 IPs ih t 1 } when idehtor is too insolvent I 

] ij iiix tiling lu excentu n < 1 aj\ .Utieo tint mubt j** 
j isseil iigiinst him of. mse ilbut foi •iicheuit tl e 
li.lit w 111 1 become linii hiiiel the tiiistee must suf 
S w In n tl e effect ot ile_«l utioii wnilil luxe Iff' 
t uiin (lie bencfician «i. leix in I to seiioiish n 
he itliir beiietKimis listhllieti) the first 1 ei«s 
tie d.hloi to the tsj ue tl e H us f Ixirris liid * 

] ut til. hlime on the iiiistet 1 . i.liuinnc tosn? 
U .rl \ U 2II 1 ( 7M It tl 1 111 beenotUr 
bnielionius ivl 0 w iil I n t hue b.tn liUcied In '1" 
acii III the decisKji w nil I im Uen i tlieiwise e 
17 A trustee is net h ibh f i tln-ft. 1 mist pinjeit' 
if 111 1 IS liltcn rriK. iiible , in f ,„s \ [ ciaa 
2-10 c> on though ill. thief I ehi-> niivervant iflicwi' 
jii-tiliid 111 deputing lb. oil t. Iv ifiu]iit\ to si cli 
sennit Johiatiy J dm i (Oj)l(l, 7) 

16 . AMiero lie fmst i& cidfcil for tlio 
C-inersis 1 of c of scxenl pcrsoin O' 

risli ibis 11. j Lrt/ sutctssion, 111(1 tlio trust pro 
JX1I3 IS of (I \n«tiitg intiirc 

or ifiitnioxir rcttr^omix interest, the friislec 

’s lioiiiifl, iiiilc‘s 111 intention to the contrirj 
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JO 

r)3% tnferrcf} Irrfin tin infirm £‘i)t of tnixl 
tf> tointrt tlir ] r« pert\ into pio] f‘rt\ of t j cr 
JiniKiii mil miiniiii itil\ profitnhit t h'lncttr. 
lUnf'ititions 

fo) A 1 c<|UC3tli'%to 11 all 1nspi<»i«?jt\ in tni^i 
for C dnnnj. liis life an I on lii*! ilcilli fc r 1) 
nnd on 1) h Until for I As pio| ti iv consisis of 
fiirec lciv(}i III lioii'is md tlicic 1 :^ nnlliinf; m 
V s will to kIh \\ ih»i lie iniomltU tin liiu-ts 
to be (njo\cU ill «j>rcie U slioulU ‘•dl i) ( 
houses iinl iiuest tl e pioctcds m nccoiUTtue 
nitb pcetinn JO 

(h) A imiuciths i) B Ins three leoseholU 
houses III ( ihntts an I nil the furnitiue tl crtin 
tti trust for r diinnt his hf^ nii J rn his U<nth 
for D nncl mi D s denth fori Here nii intcn 
tion tint file lionses nnU furnitnio shniilU be 
e^Jo^etl m specie npj)ci»-» clenrij and B uliould 
not sell tlicm 

1 Hip oeition lej r diK«-s the rule in ll>ir \ 

Iord D ft’to th 2 \s «lie illu-fiati i' 

slioi\ leapcl ol Is are I w I enirs < f i wasting intiire, 
so are h DC a n iiiiiea 7i/tt» \ (it I R Is Crj 
1-J «fc It I a *i» V» 1 1 lit >• are 

mine'' 

2 Contrary Intention «p ti enjov tl e pru- 

) ertj in «[ pcip jer Hac-.aIIa\ I / in \ 

Iriine s ( li It { Hi ti toposnono conrer'inn 
'Hie hiinlen lies oil the j irta wlioas erS such inlemi n 
jer JaniP'- R J m ih A «li cteiioii _«\en to retain 
in\ part <f tlie } n pern if ner lol ; roperJi will 
encuee tlie trustee in i« t < n\enin„ ( r ij \ 613/ rx 

I'iLli 1) 71 il>i «l|oiothesaU (loirllrr (0 1 
JCIi On <r I li«ercti n • «eU ‘ iiiuch an 1 suih 

J art a« tl e im tee imclit tl ink fit, i*«. ^euell I I e 
illq s(i nr wlieneaep in Ills «li>^retion le maj 
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ss 16 think fit MiUer\ 1/ L R !3 Eq 203. or a 

to =!ell at 1 particular time Aleocfe v Shper 2ily 
A K 607 

Illunt (i) So held in Beauforj 1 Sm A GiS 20 

17. Where there me more beneficianf* 
fruitee to be iin than one, the trustee is bounJ 
to be impartial, and must not 
execute the tru*5t for the atli intage of one at tlio 
expense of another 

here the trustee has a chscietioinij power, 
notiiiug in this section shall be deemed to 
authorize the Court to control the eiercise 
leasouabK anil in good faith of such discretion 
lUiislratioH 

^ a trustee for B. C. and D is empoTvered 
to choose bctiveen several specifled modes of 
investing the trust property A in good ^aith 
chooses nno of these modes 1 lie Court wd* 
not inteifere altliough tlic rostilt of the choir® 
may be to \ary the relatue lights of B, C, 
and D 

1 Discretion.— The rule in s 1C i^, a corollarv 
fn the more f,encral ride in the first paragrapli of 
seftion That pan IS subject to the pioper exeroi=r 
of a discietion conleired on the linslee Tvhich is the 
rule in the wcond para^iapli ami ivaatlie nilinsi'i 
Giiihaiiie\ O JA C 300 A power to sell all or any 
part of tlie e*tale in the absolute dii-rrelioii of ihe 
trustee ne,.atnes the jnnn /««, dnn of selling 
wasting or res erMOnar^ jroporta fnrtlimth PtlcaiTi’. 

(OG) 2 Cli ]oq 

2 Impartial.— The applunlion of the rule 
arises nniiilv wlterc pro|ertj is tnnsferied m tni't 
f >r more ilinn one I ernon III anrrcs-iK n I </ n tru't 

f^'r A r r life, niul after bis death for 11 nml his lieir“ 
The duty of tli'' iriisiee is not to lipnefit eitlier \ or R 
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the of t1i« other !orinstnn-p, if he pif * 

eha'-cs a 1 roi-eriv winch\iehli n lirge prc'cni profil. 
hut IS in^'Cciire n-. nt» in\eMmcni he will henefit \ the 
life-lemnt nt the expen-e of 11, the renmnrlpnnnii. 
Iiihijx hifieh'ilfj r He O M Xfi 101 \ ttnPKig 

projerty is of another in-tance A woiiM enjoy 
the Wcpfilof l))P mine, hnl the property will continue 
in iletcriorale as the inmt is heiiig workeil 

Siipj>osf flist the trusj prop* rl\ consists of slniCS 
in a ennij an\ Tlie otilinarx ilivi<len<ls are of com-e 
* income ani to the tenant for life Ihit 
ere not nccrssnnlj vo If thei are paid as mere 
CTtra (Imdends the\ are income Imt if thc\ aie 
peidaspaitif the capital thev bIiouW he refaine<l 
h\ the trustee lioxteh 2") < h H p Cit Similarlyi 
wheie 8 till nut of iis rc'Cne fund errifesne" 
capital ami alhtsu c/rof»s nmnng the shaielinlderB 
the sliarP8 so allotted in re«pe«tof the trust projierft 
aie capital and not mcome Sproide \ f'oncJie ^l2 
App (’a "S'l 

‘simdar^j if a tnistei sanes \he inaeMments and 
realises more than what was guen for the securities 
tlie excess icaii«ed i« capital and not income Part 
of a trnst'PiopctU consists of .a moitgai^i* hj coii- 
thtirri) fiili' The tn/^/ee forcojAses t)e morlgaC^ 
fiT Hs 2000 He sells the propertv so accjnired for 
Tls T OnO ”I1ieextia Os I tlflt) 13 to lx toiisulered 
ns caiiital and not as. imoroe tc be eniinul 1a the 
tenant fni life The leaeon is that if the secmities 
liad depreciated m 'aliie, the capital would hate 
viilTered 

\,riin. siipjiosc that scennties aie gnen in trust 
for \ B and C, in equal shares the share of each to 
aest when ho allain~2J \ attains 21 firvt Is the 
tru'tee to cue a thucl if the projerta l>A’ It is 
jo-silile tiiat the seeuntics mas depreiiate in value 
and if the ini'tee ^ivr« \ hi- full slmn II and C 
when tliev an in a jxivition to reeenc thpir shares 
«dl p t k-v than \ The mle seems to J,e eettfed 
0<*ii 
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17 tint if Tvlien tlie trustee pits A, lie re{iin« n I'’ 
hands assets, niacli fairly taluetl are sufRcieit•» 
meet sliaies which aie not pieseiitly payable p 
wdl be exouenled thon^,!! owing to a fall 
taliieoftlic scrnrities the assets are instilTIcient ’ 
t u r. anil C jn fill] Doirsett \ Cflhn. (1S92) Ujl 
210 per fiimllej LI in Htnitt fi" L 1 1 _ 
TFij W m 45 Cli D >49 Fenvicl v ClarU 4 De u 
F I 24U 

\ tenant foi life IS eutitleil to the whole uicemS' 
f me line beano„ propwu but if the property 
ting-nature nml tin ugh there is no express ponef 
t I stj f ue cou\er»ii.u it cannot fm ‘•r me rea mi 
ihei t ke {lace »l once he n entitled only to s cb 
uiteiest as wouhlbe pnxluced it the j i ipertt "<i® 
actiullv sold dill the | looeeils imebted m f'”* 
••eciutieb The le-st IV ]>irt of the capital to 
the ii inaindeinnn 01 uieiviouer is entitled Bieir'* 

^ XthU ihj L R 2 Cl) ”ol ainlcasea theie cited 

llie lustniineDt of trust mat houeser, piou^® 
that until coineimm ihe ii cone is to le enjo ed 
It 13 111 winch civi the ten ut f i life will le entid*' 
to till wluileof It nniil the inpju Ins been s’l’ 
Ste Viflei i V L R 13 E, >Q A ].(jwer to 
i o«t] one i.oi>\erMon I lav oi iua\ n t! nethiviesi'h 
f.ce Lroicn \ Oelltlh/ L R 2 Ch “ol fe/ieWon TI 
(’ll T) W Thomni 31 } j 0 |, 483 'Ihe quesu ^ 
Is one of lonslnictii II If the lutenlirn w as lint d e 
tenant for life shonl i eu| > tl e inrome in ej ec'®- 
iheu it must he >,nen effect t 

If Ihe propeils is nc t income heaim„ mil caniot 
Ip veld jmrnediateh with a<haiitn^,H "or fir po"’® 
time e ij a polict of life insuraiiee or a reMivicn 
II h" » ("IT G27 when it is s dd or falls into 
I •'t.sessinii nil a| iHirti inmiiit is imliiiitpl m I^ 

( licftirfu! I n must tike | lace helweeii caj ital 

im 1 miome f'oolenmfh, ('ll) 3 ( h 'iST If di« 
tnifii I r >) < rt\ isnreiersion aiicl falls into possegvi ti 
in«< 1110 nil I lll{■ln] an tlius a'li riaiiieil Siijl 
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tliat tlie j roj orlv Wli mtn j rw-pssion irn icirs nfiei 1"? 

tlie cnnimonrtiiiPiit nf the tni-t Hf ilie l<stit th 
<leatf] a]i(l !>■ tlipii at lli* *10001* CilruHtt 

llie nresciit a iliu of tin-, ai tho ralp nf Sitrcoiit 
compound interi't at the elite nf the tc-l itor « doitli 
llie present Mine is ciiitil aiuJ the tlifTerencc 
hetueen Hs .UfHK) ind tlw piiseiit lahiD ii ineoino 
toahicli llic tciniit for hfi is entitled /.’< I'nrl of 
^ litBterfxflil :iJ ( h I* 1)1“ 

SiiiilarK, si|l> e tint the trust piopi rt\ is the 
III irt^a^ee iiit«rest of the testitnr m i coal mini he 
l>ciii^ in possession After woikmjj the rollien 
fsn f ir ten Mirs iftip the tcsutor a ifeatii ff» 3(i00u 
has ntcuniulateii in the hui«N nf the tiii«tee IJie 
pre«uUvtliie ol Om Biini at the testators death is 
tilt capital iinl the siujlus iht imonit Ih Ciodten, 

7i ijiie \ Fox. 1 t^h -il- 

Simnchfu jirofits As ah ml the outl ijs and ea« 

I enscs the me ime hears current eiieiises eg oidi 
inr\ epnirh cle Costs < f le^d pincee<hiiff« nlTectin^ 
the win lo mieiost is n charge on the corpus or capital 
101 1 /hough \ /’onlett, 10 Beav lo5 bo if ant 
otlier eapcn«o is inctirre*! which Wne&ts the wliole 
estate, that expense is a chufte on the capital 
The interest on the eapeii't is pavable out of tlie 
income Ihi i int came up for direct decision lu 
On literlong \ Oufhlerlony II \lidd lliO where 
Rome niniet was Iwrrowetl with the sanction of 
tlie Couit fir tlic improvement of the trust estate 
It was held tint as between the life-tenants and the 
remani<l"Muan, tlic former were eotilled to liate 
the sums CXI ended on the improteraents cLarped on 
tlic corpus ihcj keeping down the iiilcrp*t Calls 
I n slnres in companies are jaMhleoii f tin rptir, 
an I n t out rf the inc>me, lull \ Vcor/ious , L II 

in Lci GO 

So if nn iiicunibmnci exists the jmfertt, flie 
1 rinci] al i-uiu due is j anhle out of thi cor/nr nuj 
til iiiterisi out of the income, VorthaH \ li icdir. 
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to 2(7 ~ ^ Norton \ JohnstoiH iiO Cli D 

W liere tl e eliir/je is m the form of to aimoitr tnf 
Hticr IS valueil and tlie temnt for life coi tnb 'lf’ 
tl 1 nonnt eqml to interest on tlie sail alton B |i«'' 
V lAtJey 1 Ih 42-' Arrears of lufeiest wl c 

ai fined piior to the eomnnj into operation of t 
instrument of tnist aie a charge on tlie cor} • 
I e,^l ^ 11 itfwsoi 1 \e» 91 

18. Where the trust js created for the 

I isteetoprexe t benefit of seteral pcisons in 

■I 'e SMCccssfon md ovo o! then' 

is in poase'ssion of the trust propertv » 
rommits nr tineateiis to commit nnj net "I"®' 
IS (lesfructite or perinanenilj injurious llieretn 
tlietiusleo IS bound total© measures to 
tent such art 

11 IS IS a cniolh)} t > the i ule in s 13 

19 . xV tnisteo is bound («) to keep clejit 
\ oun s • 1 lud acemate accounts of tl 

to 1 on liiiHtpiop Hy and (i) ''^‘'1 

icasonalilo limes at the u | i st of tlio benefc* 
ar\ to fniuisli him with full m 1 accurate infer 
ination as to the amount and state of the trust 
piopcrtj 

Cl. (a) —S>hel 1 lu S/rtr 9 ft i Di3 lool 2 0 S 

21 

Cl, (b).—So hel I in Till f ( J2) 1 ( li 85 

20. ^^hcre tho tiust propoita consists of 
I raiment of luonej, aiiil cinnot bt tr 

’ plied uuino hatch nr at 'll 

rarh date to fho purposes of the trust tic 
tnistpo IS liopdl (subject to nnj diici tioii con 
tainol in tho instriiineiit of trustj to iincst tlio 
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raonpv oil tlio f>n wuip 8Cc«ritn><5 tiuI on no *20 
otler^ — 

(a) In promi s r\ not s tlobenturLt stock 
or oilier socuiiticsof the Goicrmncnt of Iiuln 
or of the 1 niied Kii loin of Greit nrinin tiuI 
Irehnd 

(b) m bonds debpiituros on 1 oiimutics 
clnrged b\ the Iinpiri'il I’nrlinmci I on the 
reienucs of Indii 

(c) in Bto< k or dcbeniurts of oi slnies m 

r Ollier Companies tlu lutcu st «here 
on shall line lieen cnaniitcc I In the bccretorv 
of State for India in tmncil 

(d) in ilcbentiiixs oi other seciiiitips for 
more\ issue i under the mlbonij of aiij Act 
of a Legislature established in Hriiish India 
hjoron 1 ehalf of am municipal bod\ port 
trust or cii) improiement trust in anj Presi 
clencv ton i nr m Rangoon lown or l>y or on 
behalf of the trustees of the port of Ivarachi 

(e) on a fir&t mortgage of immoveable pro 
peilj situ itc in Rntisb India piov ide I that the 
propertj is not a Icise hold f i i term of vears 
ii d that the value of the pi ipertv exceeds b\ 
one third or if consisting of buil lings exceeds 
b\ one-half the mortgage inoiiej or 

(f) on nnj otlvci sccuntj expressly autho 
Tire I bv the iiistinment of trust or by am rule 
nlucli the High C irt raaj from turn, lo time 
prescribe iii this behalf 

Piovide 1 that nlitre there is a ] eison com 
petent to cmlract and entitle I in possession 
to receive the income of the trust prapcrlv for 
his life or for am greater estate no investment 
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on .'IU3 secimty mentioned or referred to in 
clauses (d), (t) and (/) shall be made without 
his consent in niitmg 

litn the inKlrument confers discnt'on m tj* 
m liter of io\e'ilinent the hettei opinion is that t >« 
disoreti n la Iimit<‘(i to a selection from amongst tic 
se< in Hies anthoriseil hv law Ttelhelv Ahnihom L n 

17 I q 2 i Tinstees may infest 18 authorised by tw 
instunnent ot trust but no fmthei iOg, where tlie 

intimity IS to ^ive an interest to 1 firm of p^rtnei'S 

the I >au ought i> t to be coutiuue<l after the constituti D 
f the hrm has been changed TiieJei ( fif) I 1- 
s "heie the aufUontj is to letim shires jd a con 
3in\ neir siiires must not bo taken Buelnill\ Vorris 
D2 f 1 ^62 

Omission to iniesi loiKea the trustee chirgeable 
TTitli inteiest and if the inoneT be lost he win b® 
liable to make il gocxl 1/oyf« v V , 2 U A JIj • 

Tl a lule at least as to in(esttri7 on mortiij^* 

18 that the inteiest of all the successive owners lu't' 

be equalh c< usnited Lindlev I J observed in 
TrWiy X I ir.,p) 53 Ch I) dtp Sjo 

caie must be taken not to I si^litifthe fact that 
the bu8ine«s of the tiustee an i tl« inihiness which the 
ordinary t riidenl man IS supiosed to be 
for liimself is flic business of maesting monej for tl? 
benefit of leisons who aii ti enjoj it at =oi| c 
future time, and n >t for the sole benefit of tl <• 
per-nii entitled to the pitsmt income Tlie dn'' 
of a trustee la not to take such care onh as a 
prudent man would take i| be Ind only liiniself 
to consider , the diitv rather is to take such care n* an 
ordibary piiiiltiil man would take it iio were mindcil 
to iiinko an investment for the benefit of otlier t eoj Id 

for whom lie fell inotully boun ! to pioviilc This i'* 
the kind of business the oidmary pniilent man la 
sii| I osed to bo ru"n;.«l in an 1 vinlcss this is b irne m 
iminl ihi St indani of a tnistCt’B duty will lie fived I «’ 
low, lower tliaii It has ever 311 been fired, an 1 I'wer 
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PTltinlv ihiii tlie ol IjorrK or llu' I' >'rl t ii- 

ea\fiirc<l t. Iix It III \ Oiinl ^ \l | 

‘I • fir-t niiiljr»4i- «ie 1 ormi—.ihli \ 

riistce sIkhiM ti'il j<>m \miIi ntlu rs iit imkiiii.''i jnmt 
nti on a ni 1 ho trust fuml >i|ioti] 1 si | K all 

le UK ne\ rp<|mn'<1 (•>r a inorla or slioiilil imt at 
11 he used f ir tint ] nri> >^0 , foi bs joiiin), a lliinl 
frs )i) in a jornt hnn tlic tnistet j ots it ' >it of lii« 
ower 1) jcali'e the Feciiiitv wluii lie thinks it (X| eJi 
nt to do Ml 111 the inti rrst of the lK.iielici ines 
Janet. 3" ( h D bGO 

I I I/u fill i» not aulh(>n<c<l to tntcat ti 

»’l other fccKi iliiS Huhss exi'rtssU ein|<)weie<l to d i 
•• l>) t!ie uvtiiiir < f the iro*t Hr iiHtaiue, ni tlie 
h'tnce of such authoniv lit * annot a<Uaiice trust 
loiiea oil personal struniv ln>«e*cr imuii iii credit 
1C horioiM r inav bt Vy/rt \ Oyc 1 M G 421 
r on a pledge of moacable pro|>ert\ rrliatcaer maa he 
le excess of its aalue oatr liie loan oi inaest in pur* 
basing sliaies in onlui ira liniitoi trading companies 
r in hitaing st< cks ut deliemuies uf comt tuies the 
nteiest aah( u 111 i3 not giiaranueal ba the Sicretarv 
f Stan, for In<ha in (’ouncs! Kor can lie Iniiiic'i 
rust monea in trading or Rpectilano i 

W here the Trust \ci doe-, n it «ppla, trustees shall 
aaist in Uoieinineni sicuiiiics in India ss ' md 
•2, rrustee s and Moitgigee IS \<t iSotj 

21. Xothing in section tJO shall appla to 
ai rtcaRe of laud niaestments made before this 
Iledged to f.overn Atl < Oincs mtO forCO, Or sh ill 
^XWoils-i Ito ikemed to picclude an in 

acbiment on .i mortgage of 
innioaeable properta nlieadj pledgtdns Mtim 
u- osit iM t.oa *' anailauito tinder tlie 

ruiii-ut ^avmss Land Improacincnt \ct, 1871, 
3>iik ,,r in cast the trust iiionea^ 

docs not cMced ilirtc thousand nipceee, a 
dep )sit thereof m a Gorernment Saaings I? ink 



38 


The Indus Trisis Acr [Aef 

22. AVhere a trustee directed to sell ivitli 
Siie by trustee >111 specified time exteu * 

d re ted toseii u th such time tliG burden 0 
inspe led time proMiig ns between himselt 

and tlio beneficiarj that the Kttei i3 not pre- 
jnhced bj the extension lies upon the triisU® 
unless the extension has been authorized hy *1 
piincipal Cnil Court of original jurisdiction 

lllusti ation 

A bequeaths propeityto B directing h"'’’ 
with ill convenient speed and within fi'e 
to sell It and apply llie proceeds foi the bee®'' 
of C In the exercise of reasonable discretion 
B postpones tlie sile for six yeais The^nie 
18 not tneielij rendered invalid but C allegi”? 
that he has been injured by the postprnemeiu 
institutes a su't against B to obtain compen^ 
tion Tn such suit the burden of proving tlia 
C has not been iiijuie 1 hes on B 

See notes to s 3S 

23. Where tlio trustee cotnimfs a breach 

Labi y for of trust lic IS liable to iiiako 
brei of t U'st good the loss winch the trust 

Iiiopcrtj or the beneficiirv I as tlicrebi sustain 
ed unless the beneficiary lias In fraud induce 1 
tho trustee to commit the breacli nr the bene 
ficiarj being eomjjctent to contract lias liimscB 
witliruit coercioh or undue influoneo having f ecu 
broiiglit to hear on him concurred in the bre tth 
or subscquenllv acquiesced tlicicin with full 
know lodge of (he facts of the onso and of h*'* 
rights as against the trustee 

A trustee committing n breach of trust is not 
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Inbic to j)'x\ jntertSt except in the follow 
CXSCs — 

(<i) where he Jixs wtuxlU necened j:it“re-.t 

(b) where the brentli consists in unrc'ison 
able dehj in jnemg trust moiuc to the heuefi 
ciarc 

(c) wlierc liie tiustec ought to liaxe receiceil 
Interest hut Ins not lone so 

(d) where he ime be furlr presumed to haie 
recened interest 

He IS liable in case Ui} ii account foi tlie 
interestactnall\ recened an<l in cases (b) (c) 
and (d) to account foi simple interest at the 
rate oi eix per cent per annum unless liie 
Court otherwise thrects 

(e) M liere the breach consists m failure to 
incest trust monce and to accumulate tlie in 
terest or diMdciuU thereon ho is liable to ac 
count for compound interest (with Inlfjearlj 
rests) at the same rate 

(/) WJiere the bicich consists m the eni 
plocnieiit of tru^t piop rij or tlie proceeds 
llieicot in tialo or business ho is liable to 
account at ihe ption of the iiciiohciaic eitlier 
for coinpomi I interest (with lulfeailj lests) 
at the same lafc oi /or the iietl {irifus made be 
Midi cmplo\ iweiil 

IllustuHions 

(a) \ a tr istpc improperlc leaves trust 
propcrlv outstanding \nd it is c niv), pientlj 
Io'5t He IS liable to make goo I the propert} 
lost lint he IS not liable to pac iiitcre'.t thereon 

^.6) \ be puathsa house to 71 in trust to sell 
It and paa ilic proceeilj. to C I) neglects to 
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sell the house foi a fjreit le«iftth of time 
h\ ilie house IS deteriomted and its market 
price falls D is answerable to C for the lo s 

(e) A trustee IS gmlty of uuieason ihle dela^ 
in inaesting iinst monej in accortlnnce "itli 
section 20 oi in pacing it to the bpne(iciar% 
The trustee is liable to paj interest thereon fot 
the period of the delaa 

(d) The dntj of the trustee is to invest 
tiiist money in anv of the secnrities menfione I 
in section 10 clause a h e or d instead of 
doing he letains liie money m his hands He 
IS liable at the option of the bciicficiir} tots 
cliaiged either with the amount of the piincipal 
monej and inteiest or with the amount of sucli 
securities as he might 1 ave jxnclmsed with tli0 
tinst monej when the inveMment shoiilil have 
been made and the iiileimecliale dividends and 
interest therton 

(c) Ihe ineitnimeni f fiu-.t diiects the triia 
tec to invent mist moi \ ci I ei n anv ot such 
seouiities oi on moilgage of i uuoiealile pro 
pcilj The trustee d os iieitlui JIo is liable 
foi the principal momj and intciest 

(f) riio instrument of tnist directs tlie 
trustee to invest trust monev in anv of such 
pccnrittes and to accumulate the dividends 
tlicicon llio trnstee disregards tlie direction 
lie is liable nt tho option of the bcncficiarv 
to bo charged eilliei with the amount of (he 
principal money and com|iound interest or with 
tlic am vunt of 8uili soruiities as ho might liaic 
purchased with the trust money when tho m 
vestment should have been made together uitli 
the ainonnt iif the ncKiiimiilatinii which would 
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Ijare arj'icri /rum n proitcr tiitestnurit of tho ® 23 
intermedntc iliMdciuls 

(j"! The propcilj is invested in niip of ihc 
Securities incntionpd in seitioii 30 cluiee n, h 
d 'Iho trustee «-ell- 6iich •'Cciinti for some 
purpose not 'inthon/od hx ttu lerins of the ms 
trumeni of trust He is Inhk it the option 
of the henefienrj eitlici lo repi ice tliesecuntj 
'Tilh tile intermeditte dixidcnds and interest 
thereon or lo ncconnl for the proceeds of the 
fitle witfi inteicst thereon 

(h) llio trust propcrlx consists of hnd 
Hie trustee sells tiio land lo a purclnser for a 
Considerstif u \\ itlioiu notice of the trust The 
trustee is lishle it the option of the liciieficni j 
to purelnso ottier Imd of cQual xshio to ho 
fiettled upon the like trust oi to he clnrged 
tvuh till, proceeds of the sale nith interest 

1 Interest.— Ilie niessnre of hahihft cxce] t 
m the cs'es mentioneil id clauses (i) to {/) is tlie 
solinl amount of tlie lo>'> iridtoiit oitercAt see I '• \ 

Alford 4 DeG il ct 0 soJ 

2 Cl.(a). S )u.nio»ft, fforl \ Ti/fu 
SJ Desx JSJ \ yi V I osier II il 1 Us 

■' Cl. (b) —bee illu-t (c) [ irrhy ( JJj 1 (,1> 

C7i !>tafford\ Fillou _>3\es .ISO 

4 Cl. (c).— OnU simj le inter? i nt rit percent 
i« clnrijOThle Fins ififfer fi )ni lusliUi Ini ttIucIi 
nllni-. iiitere t siiii] le or (Om|Oun<| which i ii'jht to 
hue I cell receiieil lUreliv (9)) 1 Ch 6~4 I ft 
i ilfonJ If the InHtce in I mietic enJN m n ^'f»x| 
iniestiiiont f 1 s first morlBii.e on hn I J'l'iii, s 
lii^^her ritc < f iiitorevt il su t» p ». le nil! Inie to ^ 
j intf:c>-t St tie mort^^^c rite lint hem,, tie 
iiieisuri of ilinnce« f r the lo^-. peeJoiK* i Forall, 

I'ltcai 39-’ 
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23 


I Cl. (d). ~Ij q jjgn lie employ’s trust moneys 

to fiiither his OTTO pen»ooil ad^niiti'e, 1 G t Alfori 
C Cl. (e).—bee illiist (f) 

7 Cl. (f). —See ^ FoxtiU 15 Beir 39- 

rinj 1(>\ merit of tmst monej jii a solicitor’s business is 
not w ithiii tills chnse foi frequentlj -i solicitor recedes 
uf iiiteiest 'll all llie nte of iuteie«t T\illbesii 
pel cent ^'ithout Inlf^eirly rests Itnnhclx Garrif^ 
1- If ) Lh ilere neglect to withdraTV /unl> 

tlre'idi cmbaiketi b\ the autitor of the trust in the 
tuistee s trade is not suflicient to brin.; tlie else TMlh* 
111 this (has? Tyses A»tfcr, L R 7 If L “518 

8 Lioss to the estate oi to the Lenefienrj is tl e 
mcnsuic of damages llie illuotintions in i<oiiUare — 

^ in Shepherd \ Mouls 4 H ^ 


(f) See ilso /t‘o&msei) t If, 1 DeG 
& 0 20') Durelntj (99) 1 ( |, 674 
lUitet (j) 

Illual (/») 

0 Breach of trust, - a trustee is bnuntl to 
nnke IS ressoaable s lm,»m la the intereBts of the 
beiulitniy ibcireunisfnice will jremit and if the 
bai^sm IS prirno faeie imiUKident the fact ihit 
be ilnught it prudent oi acted im<Ki le;,nUihicc 
IS ill) defence to s smt fm brencli of trust Subraman m 
T lfaic3ir<iT> 32 M l')(l \ >t> »,! Truetcc^ Co, eU. 
T f.aientiriuineeCo (U.) \ ( pi?; Hut h" 
tmI not presume iJlegnlilT nlieii the fscN eonnectfcl 
n itl. the iniisiction are eqinIK ronsist, nt tt itli legalUu 
nirejur^/,asuctc,Co X lOehent 20 Q R D “537 
It Mill lo presumed that a deri«cc nlm isnlsoim 

rscculor IS nctiiii; in arc .dance Tvuh Ins dutj vhcli 

tu hUls tijJi Icgncies piojertrclnrficd Iiv the "iH 

rriQ. Ifc-ieic-. lUlleioon, 

1 '1^1 - v-h uob 

here n trustee 'i.hances more mf nev on a niorl- 
fcue tliiiii K l*n (e) aullioriscs the in\rstment is bid 
n The will uihir Jk. renlised 
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(rtf».fn 6e c/iar„c<r ni(h (/u aronf «?p/icieim as 23 
or 1 e TTill lie m n t» ntlue iIip entin Mini 
see^Salni.u -li ( 1, IJ 'I Fr / \ 2a ( li D 

Till'. I-, ninfh more mi if die in iip> oti^,lii not 
lo liavo 1 pen n<lnmt*I n tlie morl^a^c < j of 
lea^el.dd W.lker '9 I I ( h "SC Silm^n tlie 

trustee lia\in^ i1r f) ti n of taking overlie ^eLunt^ 
lief re Isilinon 

^^hcr( tliere mii'.l leal s>* ni realisali n njart 
frtni anj lir'-ach <f iru'-l and eurli lircach fintlier 
•Ip] rcciates the laliie the mea urt «f daiinges is tl e 
fiirtl er do] ret ntion and nit the difference bt tween 
the nomiml laliie an I the ainoniit a< t iall> uali ed 
firtMii*iopoii(jh \ U I tcom/e f'e Co I 1 Ch 1)91 

^Mler(. a tni'teo paasinonex axith tl t c^ux-ent if a 
henefClara tie latter rann t challeiuc the aalilit> 
of the art in onler 11«harge the trustee I nh ’■hn a 
VnneherW nr IJ lloin L It ► Thewiti n a| | liea 
11 trustcoH a? defined in « ^ and ndmmisiiatorK dint 
necessanla fall in that dihintion ^rtU%hn a Vinii/i«'- 
sli iir \2 Itom I R d 

10 Where beneficiary has conoupred, 
etc , In breach of trust. Ele cannot chaise 
tlietmstro Si liel I m/iiicca i>tol a II Ve® U9 He 
imi«t I e < i nif otent to contiact mi held in f mfinrood 
a biUphvu ( Mcr 717 eidin cases < f acquiescence 
lnii«t Inae lil full km a\)cd/^c < f tl e fai ts and fins 
rulits against the trustee so lull in < irmtf 11 ( li 
1) 1 and no i n lue influence must haav been bi ii„ht 
to bear on linn m bel I m B n! a \ iifricfirt 1 bch 
A I "f 220 In rnghnd igii rince if the bcnefi* 

< lara is n > ground f r eharp,iiig the ini tee athere 
he (the bcneficiarj) 1 as Jiad the licnefit of the breach 
( f trust unless la rej laces such I enefit Cnehfou a C 
(97) 2 Ch 

24 V trustee aalio is liable for a loss 
octasioncd b\ a breach of 
t^troVive^ »'io"v m respect of one portion 

of the trust-propertj, cannot 
Rct off against liis habilita a fpin winch Ila^ 
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icciucd to nnotliM portion of the ti list properl\ 

tlir ii^ii anothei md distinct breicli of Ims* 


lield in Tri^c«\ Gresham 2 Drcir 2)S Bines'- 

St tl 4 liiiss J9j There must be tMO distinct bread 

fi tiist m resj ect of different 1X51 tions of t! e 

n a l;j escli of t list consists of i«ei enl items soi 2 

of \\1 li j induce ,,1111 md tlie other losses the tniste' 
mn set off the <ne sgsmst the other tnisie' 
iniists nioue\ im s imiit^«e im| loj erlr Re renb c 
lie 111 nci b^ sde an I mrcsts tlic proceeds m o' 

( u lusc of Goieniincut sec iiities which subseoueit 

1' list in iilue ihc^ii dus nale may be set d 

1 I n I theloss ansm^ o It of the impioper inKtsi"* 
line tiiient PhtiJier \ Green 33 Beat 426 See 
T JS X r L n • ff L 318 I n & Ch 330 
25 Where 'i tiustee encceeds another 
In. IN not -IS such liable foi 

L' O' ‘'of’"** O' 

f uit picdetessois 


Ro must luxe c )ni| he I with the proM ions 


ol 


26 Subject to the ptoviaions of sections 13 
. and K» one tiustro is not,a’ 

tru"lecfd'}?ulT"'' ''"‘I' for -I 'J^eicll Oi 

trust coinuiitted lij his co 

trustee , 


I’loxided that, in tiie ili-,encc of an exp...* 
declarition to the tontrarx m the instiument of 
trust a tiustee is bo li-ble — 

(n) W'^lieie he has delixercd tuist pioperti 
to Ills <0 trustee mtliout sccinf: to its piopt^' 
apjiluatioii 


(h) nhore lie allows Ins co trusti e to rccctxe 

trust property and fids to niako due ciiqu r\ 
na to the co trustci s dtahiigs lliercuith, ni" 


1881 ] liif Im UN \ci 


lUoirs Jitin to rctnin it lonRor tinn tiic circtim- 
stTnces of the cts-* rcTsomljU require 

(c) wliore lie becomes inire of i liicnch of 
trust comjnJtiMl or lutenleil b\ bis lo trustee 
ind citlu r'iLtu cl\ concc'iU it or does not witli 
•n a letsonalilo time, tike proper steps to pro 
tect the boiieficnrj s interest 

V cotiustee who joins in signing s receipt 
for trust propeitj sn 1 p'-oies 
for ten o '' til'll lie Ins not receiiecl tlio 

Rsme IS not msnenbJe bj 
reason of sueli sunsinre onia for ]o*s or mis 
application of llio pi >pcri\ • j his cn trustee 
Hit slxtliott 

A In picatlis certain piopertj to 11 incl C 
and directs them to sell it and nnc&t the pro 
ceeds for tlie benefit of D Rand C accordiitglj 
sell llip piopcrij ail I the puiohase inonej is 
receiied 1)N H and letained m Ins hands Cpajs 
no attention to the matter for two jeais and 
then calls on 15 to make the inxcstment R is 
unable to do so bctoines insolvent and tlio 
puicliase mor ev i» lost C inaj be compelled to 
make good the amount 

I Subject to 16 If as t flefen bn„ tit/e to 
anl presenn „ trust |r jerlv and takiiiR leasonable 
rare < f it If the art of a lefanct co tnisfee is uijuru ns 

I ll e title to the j r ) irtv « r to tlie j roj eru itself 
c f] if he does not defcii 1 o suit conceniiii" it or docs 

II t as t It iitlc t > It if n I e slinal) or if I ■ all n > 
lie J roi erty l» In miH or f rfeiie 1 or t fdl ml > 
d a\ ai 1 sirh Kilo f rfeit ir or 1e av v\as av il 
all IV the f r 1 or « T ie» f I lae I J -.eni p or if Ju 
d cs not lake rcas. nalle«. ire ol the p j'ertj as aii 
( nlman \ ni ieul man v«mM of hi-, own j n pertv all 
truitees are Inhle, aul n ne if d cm laii escape 
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Act 11 


Inbilih bT attiibaUng tb^ rcswlt to the ict ordefsuU 
of a co-tnisiee. •iee Voh Ahnud % Ifodnqncs, 7 
L R 691 

2 Is not as such liable co-trustee 

—So held in Z)ou.3on V ClatJe 18 V’es 254 

3 As such I e if lie lies not 1 luieelf 

in 11 connn ed It a bleach c f tuist, or piTticipa 
in it-5 

4 Express declaration to the con 

trary.—3be jhM ninirnt f iiii''t may niilte 
iie'ponsible foi bienclus ol bj Tm 

111 the ca«es contemplnUtl in clmses (n) (&) J« 

S11 eld 111 the leading else c f H ilKins \ IlogO " 

116 


0 Cl. (a) — “n held /«>» Loul Westbury 
T1 ilkina V IIoijQ 

6 Cl. (b) —s hell IV. IoriH^e'^thnrj in 
S?e also II i/nnc » i } > 1 J 11 330 Tho>’’r 

sii\ Fniek 22 Hell 111 


7 Cl. (O).-S IkM ,a 1.01(1 ^^estbnry " 

Wilktna^ lloijj 1/.//..-7 » Po/soH 34 

L H 70S 

8 Last para.— Meu j (inn^ in si„aiin!:n '* 
ceil t dots not reixb i anon ie<« nn .. mi-iee Inbl? ' ” 
this docs not protect 1 111 from the t nse(|uenee‘i of ^ 
(b) or of roJInsjon an lmnlin„ oiei Iri.vt loon^' ® 
i Htnistee v ifli reisonible (inda for lielic'It'S ‘ j 
Ml |ettm« tbit ibe tiurlet w nil t mniit a bread''' 

i r J Old \\ e*.!! iii-j an It i/lcmi v If tn? 

receiMn« trustee niisip| liesiaust nione\o before hi’ 
trustei s rill be reaM ainbl^ cx| tcteil to nnke ciif]iiii'“ 
or before be la-n. lelnintd it longer linn llio circ'H" 
stances of the cns< rensombh miuiri llif) mil net I‘ 
Ksponsibh In Ollier rasoa ibci nould be Uiioit'* 
trnsfee assists «i emblet n eo-tiusfee to tcceiie i"Oi 
olheriMsc tlnn lij inenh si^'nin.; ii ion ipt lie i^ In"'’ 
I^'l/orlv f'aaeoyuf ll\ts 3I'> sinl (o be nnd'i'’ ' 
cd hwin T/iom/foii ^ Ftu k 22 lint 310 
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27 W’licrc rf> trustees jointU ronunlt a ® 
S««tsl iiabitt f tnist era here niic 

CO triKte-,** ‘ ‘ of ilicin, 1>5 his ne;*leet, emhles 

tin other to commit ahreitli 
of trust, eadi 13 liable to tli** heneficiarj for the 
tdjole of (lie loss occa-'iOfie<J 1» such hreaeh 
Hut, as belwcen ilie trustees theinsches, if 
Con’rihutir, one be le-'SfiUlUj than another 

•’«i»ecoTO*^eratweV refund the Joss, 

the former nnj compel the 
latter or lus representstne to the c'ltent of 
the assets he bad receded, to make tiood such 
Joss, and if all ho equally KiuUt, aiij one or 
more of tlio trustees who has had to refund the 
loss niaj com pel the otUeis to contribute 

N'othing in tins «ectJoij sbal) be deemed to 
authorize a trustee uho has been ffuiU\ of fraud 
to institute a suit to tompel roiiinbntioii 

1 First para.—SolicM in ir»f«o» V J/oorr 1 
lb i\, K 12< I ijsi. \ AinijJom 1 < oil i^4 \o»ri» L If 
4 ( li 2®0 Itid icliere oneof iIk tn 6»/ hts jic^het enahh i 
lltf Ollier lor unmit a I’mrh 1 »r«/tt i« ttir «^ame fls the 
decision in ('rticpc) \ w tuhti tis 1 I W hero ft 
tnntce cofiitiiic-' i t'<« u li tnr-f a» I j u s tl c co>.tv 
01 lilies <if n siihi »n 1 •>! a^eut (sis it im^tee ui ilt< 

< idimrv collide of I »siiie«- the fact thai iho pavee 
know the n oiie\ 1 lieirM-t-p j ett\ w ill not render 
him Inhli* Id refund it unless he is .-iIsd | rorerl I > 
ha\ Ind notice at the time of pajnuiit lint tin, 
trustee had Keen ^iiU\ if a breach nf trustsud, as 
uoiil I 1 ie< hide linn tr >m »e«ortin_ to the tni'l e'taii 
f >r j n Hunt of«lists I) dues jh i *»«nlui^ I in I Utu 
411 ('ll 11 370 or t h»\e I iiietl IQ the hnacli f 
Uaist or in a fraud tij i n tin t'l iti j 

K decree against nil the trustees mu he enforcfrl 
a'niD't nuv 1 lie of tlnm, C<Mc;cr T S( nrfiim, 1 H x 
U ihmi. I r A Ph 
1911 
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-- 2. Contribution.— Wheie the jnjmp trustee 

^ li I i l)ieii le<!i„inli\ linnnnotlier the hller !•> liable to 
iifiiiiil lotlii roiiiier if all lie equilh fimlty 
liistilie'ti 11 loj iitURite shaie tif the lo*** 
h I'' i U'l t eitntiibnU eqinllv , hut if the i)n 3 ii>rt 
t(i !iis Ijcon nioie jjwiltv than the ntlieis he ciiino 
Mie 1 II eontiihulion oi lefiinil sie i 

413 Itnganly fframloj 1 V A B 
rnh-\ Uickhllmiit 33Ilca^ 40f) foclhntv 
2*. r I C'li 607 11 m riuh^iuilc 13 thus st'iteil 1“ 

llnhniv Hughra 1! Cli f) 190 relief tc ft c' tin'tee 

(lj\ \\n\ of )n(leii)nir\ r refnntl) lifts onb 
planted -icainst atinsiec nh >1 'is|iinise![..ottht I'pftf" 
of the hicftrh ritinst or between wlioni and In* 
tmsieo there bis i xisteil a icHli m iiliich will ju'bv 
the C( III r 111 tieitin^ bon ns soleh Inbli for tlie bfeifh 
<f tills! ''(Ilf a iiu'iee is the icmfi<iential tn'' 
ieri h lieit ir) of the< Imsiees nml thu hue 
niitrt 1 n bitml < I Inixi mi Ins ndviet le must l ey 
till mI It loss loelloil \ Ifcilli/ 2’ T T (h ^ ' 
tiiil S' lift tiii'ltOKbnve uti\tl\ | nitii i] fttcil t” 
lifuh fl ini*i mil I iM at done so niereh 
e iisi |iieiioi of sia li i It i< t (I'Hihl ( 0'') - ^ “ 

0 \ tiu«iee eillc I <i| a i h n ilie iiliolft 

nil the ^loiind f Inn Imia^ laiiliii I l>\ ft lirctch 
ol iiiHt must 1)0 sl «i to I nvo s 111 cliieil fls ih® 
direct, nnil nntjnrabntil result if iIib hrencli n'ha^ 
lie Ins been pnlli lliual < hiUiniu )rili v ClioiiihT^’ 
(96) 1 C!i G''» In i ii„l m I c »iit ihiitioii m'’' L'’ 
onleitd in the nrtion in nlmli tin Inlnlili for I re C» 
of trust IS cscnlibsbcii, I'liealm ni \ 2 imlil, ( 97) 2 f ** 
S2'i 

5 Saving-In case of fraud -See nl'*'^ 
IMim \ Jlufluy tl ( |i 1) 3)0 //t i / i nouU {OV 
2 Cli J'O, t A 1 U ilaon Cr A 1 li 

28 When niij licnofimrt s interest hf* 

••I'lilfii if f*onH« Msted III motlierpcr* 

tiii't-s I'iini; iviifi son and the fnistci- 
Uy llOlltl' of tllP lestlUp. 

*- jina ordcliit IS tnist-iirojK. r*' 


18S1 ] iiir Indus Irt^T-' \ct 4n 

to the person who would ln%e been oiitillcil 
thereto in the nsbencc of such NC-.tin;; the 
trustee is not liable for tlie propertv so jnul or 
delnered 

So held m \ Sjlenhaii 2 nr> C C "'ll 

heehe v UaiUe 2\ S.<. C C 91 

It IS the ltit\ oI a trustee to tike care t\i it 1 e j avs 
t'' tl e ri„l t 111 s II loistake howc\ er / om » f / (f fnn 1 
hein^ no ex( isi Unites 3> Fn^ W Jl IJl 
' Llacheell JPden 302 The exception h tl at i r 
'ilellw thisseitioii See al‘o UiHiam« i tl 1” 
til I) 437 

29 \\ lion the hciiofn urj s interest is for 

, felted or awirtied ha legal 

uUo* {JeneU srs's adjudication to Goacmment 
interest % ! r the trustee is bouii 1 to hold 

mj*t * tru«t properta to the e\ 

tent of Stull interest for the 
benefit of sucli person in such manner as tiie 
Goaernment tnaj direct in tins behalf 

30 Subject to the proaisions of iho instru 

ment of trust md of sections 23 
tr "ters'" "' ' ^ 'nistoes slnlllorPs 

pecUaelj eharj^eable oiih hr 
such mone\s stocks funds and securities as 
tliej respc tncl> actiialh rccene anil slnll not 
be answeriiblo the one f>r the otlier of them 
nor foi am hanker broker or other person in 
ulio c hands anv inist propetta maa ho placed 
nor fir the iiisufficiencx or deficienra of am 
stocks funds or socuntiC'. nor othcruiec for 
inaoliiinrj lo'-scs 

Tic lru«lep fbodl laao acicj with onliinn care 
ni ch > •'111,, tl e 11 iker bn kt r < r other person to 1 aie 
o i t hIj ' f die tni t pmpem t r s "0 will n t j n tect 
1 111 /y<i/hmir/iaii 1 V ^wrirtmt 29 p J'O 
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2. Contribution.—Wheio the injmg tnhte? 

liulbecu lesb^inlt\ Uian nnotlier tlie latter is Jnble to 
lefuiiil totlie firmer if ail nre equally ffiiilly. 
ii-,tfilieai »| lopnitUDite slinie oftlie lo's aicltfoof 
11I ii(i t) eoDtiibute equillt , but if the paymS 
tee hIs been more ^ult> tlnn the otheis he cinn’t 
^ le t I conti billion or refunil see I'obimon \ ^ 

( 96) J C!i 41> / tnff<ti71 \ Braiiiloj IV X B H* 
Tiifesi MickUlhtcul 33 Be-ia 409 [oelh'iHT 
2 1 L I Ph Q97 Tlie Fn„1i«U rule is thus stated m 
/‘n/iiii \ Hujhea 31 Cb D 190 "relief to a c’ ti i'’^* 
Hn m\ of imlemniii >r refund) has onb been 

ffiintp I acamst atinsteenhohasiiHiiselffcotthebinent 

of the breach nf trust or Iietween ivhnniandlii 
liusice there Ins existed a lehtioii which will 
tlie c lilt intieitm^bim as soHv Jnlile for tlie breidi 
Ilf tiusf V, ll ^ inistee is the coufidetitial adii*?'' 
(ci? si'licitor) of tliec trustees anti the\ hare (om 
mute i a btiach of iiiisi on Ins ndsice lie must 
ll e will le Joss foclhait\ Jhtlh/ 2' I T Ch 

unless ileei iiiisteeslnre aotncli partuipated 
bleach of tiii«i and la\e mt thme so merel' J"* 
e msequenec of sue) lUiee //eo/\ fr^fdd (9 '')bb 
2'0 \ tiustce calle«l m u r> l« ir tlie uhole 1*“'* 

cm the 'jround f Ins baain^ btiufiie) b\ n Iireacb 
ot tuist must I© si Mill to Imve s | melited ''i0 
direct and not mcidi ntal result of tlie breach, >ud< = 
lie has beenHiidts of fitud Chillmiirorih \ Ch a’”^ 
(90) 1 Cli Os > III Ln^linl <<iu ilnitiiin ma' 1^ 
ordered in flie action in nlu, 1, the Ii ibilitt fni lie eb 
oHriist IS e'tablislieil, Prieatm m ^ 7iurfU, ( O') 2 bh 


3 Savins' In case of fraud.— See abi’ 

l!ah,n \ IlHjh.s J1 < 1, n 3Kl lUa^^ ro,d1 ( •') 

L’ Ch 3'0, r, \ 11 Cr A I'li > 

28. V hen nnj Ireneficinra s interest I'P 


\ I ii.iiiii, ,{ collie's Mstctl III anotlier per* 
'iMi-ff iM3 ni. wiiti- fcoii and the tnistct not 


y i^n-nriVjInsiii" iiotict of tJie \e«lu’F 
pass or (UJu( rs trust projH f*' 



29 the i»cnefuinr\ « uitere-.t is f r 

fciU'l or nwnrJecl li\ leinl 
ndjudicntioii lo Oo\prnnunt 
intere** i f r i(ie tnistoe IS bonn i n 1 oil 

^ C I tmst propertr to tlip t\ 

tent of siuh interest fir ili«, 
benefit of such person in siicli in'innor is ilie 
Goiemment direct in this beh'ilf 


30 ‘Subject to the pro\i«ions of tlio nistru 
ment of trust ind of sections 23 

iruiters"*^ 20 irwstpps slnll bt res 

pectnel^ tli»r-,eihK oiil\ f r 
fiucli tnoness stovl^s fmuU iml sccuutus i-, 
tliej respc lucU sctinlh rcccne sn i sluill not 
be nnsweriblp the oik fir tlio other of lliem 
nor foi sn\ Iniikcr bioktr orolluritrs o in 
wliosi. Int ils mi tins! pnijicrti nn\ bojiHiei) 
nor for the iiisufluienes or «J<.tnietu\ f sii\. 
Kto(k« funds tir snnntHs n r illiiruise fV' 
iinolninri losses / 

1 he trustee sli n 11 Inn n I «1 wiih < r liiisir so, 

III clio-i iii„ ll e I inker bn Ver « r tl« r | ers. u / J ue <" 
eiisto.l> f the lr i t |roi.ertj or*. 0 ivill/.fp l,V< 
Inn htihmiehoiil ’ r,rfai Jlp 1*(| 
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CH4PTER IV 

Of the Rigiits and Powcrs oi rut^TCES 
31. A tmstee is entitled to ln%e tnl"5 


E,sl„.o„il=j„d po-ses5ion the ?' 

trnst and all tlie doctinienia 
of title (if iny) lelating 6olel> to the tru't 
piopert} 

32. E^ery tmstee may leirabuise lnwself 

or pay oi discharge out of tl'® 

bl:rS^,™.’°ors uMtpfopeti). 

pen«es pioperly incnirecl m or auo i 

the eTecnfioii of the trust or 


tile lealisatjon pieserntion or benefit of th® 
imst pioptrt) or the protection or support of 


the benefuiar\ 

It lie pays sucli expenses out of Ins oi'H 
pocket lie has a first thngo upon the tn st 
piopei t) fur such expenses and iiiteiest tlicieoii 
blit such tlnige (unless tiu expenses liaxe he®'J 
ineuiied uuh the sii ctini of a principal Ci'h 
Court of original juiisdicti >nj -iliall be enforced 
oiiU by proliibitiiig inj disposition of tlie trii't 
piopeilj ujthout picMous jnynient of such 
peiisps and inlciest 

If the tiustpiopptj fill tlip trustee IS en 
titled to recotcr fiom the huicficiarv persoiiilb 
on uliosc behalf hp acted and at uliosc request 
cxpics>cd or implied he made tlie ]iajineiit 
the iimount of such expenses 

Where a trustee lias, by mistikc nmle 
otei-pijinent In tlic benefici 
' I irrn^c'u? rclInI^nr^o the 

o\er pajine t trust piopcity Ollt of tlic bCIlC 

ficmiyH iniripst If •''*‘1' 
interest fii], (]to tiusteo is Piilillcd to reco'Cr. 
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from Jlje beiicricuri jwr^oinll^ the ntnoant of 
such fixer pixmeiit 

1 May reimburse trust property. 
—So hel I 111 / or/ o/ U »i cl clsca 5 ) Cli 1 ) ibS 

J Expenses properly incurred—UJe 
tliennx p rticnlartTj ense is* t llif>d scriptioiuiei tn Is 
oil the circ inistancc''of tl e Cl e / cUiii\ tli uc ler 
4 K 1 J 4 iS PaM lent t calls on si nc** James \ 
^loj L 11 G H I 3^s 0 sts f *1 In iiiisintioji uit 
9 Cii 31b es| en es of n^I h cirnin^ a 
abiiine-.^ uihjectif ll e Im t Docsex ( oyton ( Jl; 
AG 190 rt m tiuces ( tsimpixperlj me irrc 1 iwll 
not I e all 


33 \ person olJier iJnn i trustee iiljo 

has pained on advantage fiom 
fron* * a breach of truat must intlcm 

bre" I) ?t Vt * nifj the trustee to the extent 
of the anioniit actual)^ received 
bj such pel son under the broach and where he 
IS a lieneficiarj tlie irnstec has a cliarge on his 
interest for such amount 

NotUinp m tins section shall bo deemed to 
entitle a trustee to bcindcmnifiel wholns in 
ccimniitting the breach of trust been gulitv of 
fra id 

34 \iiy trustee im\ uithout lustiinuip 

R ( 10 n ph to ^ appiv by petition to a 

C or°op'no I pnncipil Civ ll Court of ongi 
ma genet of ml Jill i«silictioii for Its Opinion 
trstporirij nclvicc or direction or anv 

pnseiit qneslioiis itspecling (he management 
or admimsliatinti of lie trust pioporlx other 
than piPblions of detail difiicultv or imporlance 
not propel in the opinion of the Court for 
siimimn disposal 

V rojn of such petition shall be served ujxm 
and the liearing thereof ma\ be attende I bv. 



52 


Tub Indian Trdsis Act [Ad II 


such of the persons mterested m the application 
as the court tiiinks fit 

The trustee stating in good faith the facts 
in such petition, and acting upon the opinion 
adiice or direction given by the Court, sliall be 
leemed so far asiegards his oivn responsihilit' 
to hixe dischaiged his duties as such trustee m 
the subject mattei of the application 

The costs of every applKStion undei this 
section shall be in the discretion of the Court 
to which It IS made 


3 43 Trustees anil llortaa^ees Powers 
allow* an application to the Hight Cmit in siuiuff 
cases bee Jnre DctelonISM 443 n't 

the applicition ol ihis section Ilia aclvantaq:e« f* 
tlie section aie open only to trustee* who have aceett 
eel TrimhtiKv Narayan 33 B 420 No appeil hf’ 
fiom the ){inion expres«ed by the Coiut *& 

36 When the duties of a tiustee, fts buc!* 
_ , aie completed, he is entite^ 

' ‘ ■'> I'lve tlie iccounls of t'" 
administi ition of tlio trusl 
propeity examined and aeirled and uhero 
nothing IS due to the beiioficiiry uudet the 
to an acknowledgment m writing to tint elTet-t 
trustee is not i utitled to aiy luoro formal 
ment of release eq a rcgistoiotl iiistriiineiit, thin 
an acknowledgment in writing Chadtoiek v Ileatlej 
> Coll 137 

36. In addition to the powers expressly 
Loufeired by this Act, and hr 


General a tlio itj 


the instrument of trust 


and 


subject to the rostrictions (d 

nn\) contained m such instrument, and to the 

provisions of section 17, n trustee may do .iH 
acts uhitli .iro reasonable .and proper for the 
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renli7^tion prntottmH or benefit of tlio trust 3“\o 
properri hkI for the protection or support of o 38 
henefician wlio is not competent to contnet 
Txcept with tlie jwntiission of i pniicipol 
Ciiil Court of orif'iml jurisdiction no trustee 
shill lease tni-f pmpcrtj for s term etceednij; 
tivent\-onc ^eir-, from the date of executin" the 
1101 n itliout rcseri inR the liest \e iil> rent 
tint can lie re isonablj obtained 

hp] 1 111 an\ liriylt\ \ottli 2 1*11 2 ’H UarlT 
b (iM J H L < 7)4 SiMOM \ s/inc U 'es ''•s 
lurtoi 14 \e-* "lOI \ lease exce hn^ 

21 jea h IS not Mil hnt is ilv i ihble at tie 
m tan e f the benet larv hah} If thi n v li it 
<Jiehim IJ M I J " " 

SV, Whore the trustee is cinpoirerel to 

1 o««r ,0 .ell . ®=i! ■>") '™’‘ ho imy 

t t H t t. ii r i>v 11 tlie same Mibjecl to puor 
fu" * '*'■ cUirges or not and titlier 

{P a e Pont a tOitCtliei Or 111 lots ba ptililic 

auction 01 pruate tontracl and either atone 
time 01 at set cril items unless the instrument 
of trust otherwise directs 


38. '/lie triisui makinj^ ins such sale 
ma\ inseit suth rei nihlo 
Vower to ell «» sliiMjlatioiis Cither as to mlo 
ton nr evidence of tiilp or other 

aviso in anv condit oil of sale 
or contrvet for sile as he thinks ia and mav 
al«o buv in the projicrtj or anv part tliPieof at 
anv sale bv auction and 
a d'i«^eU ie>«ciml or \ar\ inv loniract . 

for sale an I le sell the j>ro-'^ 
1 rt\ so bouci t III or as to which the lontratt is 
so re'Liudcd without bemc rc^iwnsible to the 
btneliciarv for anv loss oceaMonc I therebv 
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Where a txostee is directed to sell trust pi'O" 
peity, oi to invest tiust nieiier 
lime r.iio«ed for m the purchase of propertv, 
sealing trust pio he mij exeicisp a leasoiiaWe 
discietion as to the tune of 
ellecling the ‘sale or pnicln^e 

llhittrattotis 

(n) \ hequeaths piopeitj to B, directing 
him to sell it with all conienient speed, and par 
the proceeds to C I his does not render an nn 
mednte sale impeiatne 

(6) \ betjueaths pioperf\ to B, dnectinff hui' 
to sdl It at such time and in such innnnei n» 
III slnll think fit and invest the piocecds for 
fh( liencfit of C 'I his does not autlionre Ik 
between him and C to postpone the sale to an 
iinlefmite period 

39, Foi the pm iK>«e of completing any anch 
1 ower to corns tiiisiee sinll ha\e 

ower ocornej to cotiVev 01 otlierwjsc 

dispose of the piopcrta sold m Mich nnniier as 

ma) bo net tvsaia 

T rii'ico' «»<• f)e|iientl\ .iccii-eil of breaclie'et 
lnist 111 oniiDi oti >n w ih- iIpn 1 im-t-I rtij erl\ 'JJiC’*" 
iliit\ i' I’ *<11 !<• tile I oM a<l\ Un-. (lutr i' 

iKil cninpaiilih with j imii^ n ith llip nwnei‘> of a'lj®‘ 

cent or rontmni o- pin|eiiirs in n‘.'tie of llio "liole 

tngetliei tiiilevNstiH i < c nisp wc uMbe rlenrb to tliC 
aiUintiige of ilip iienihcniie-- sei f'ooiwj i 
J (!i D ^ 0 J For iti\ II m in Ur. utle of tlip iieidi- 
Imirs Iln^ nmi the wlnlo rontnrt or ptih'C tf'*’ 
\eti.|.ir>. to nil t^ieu-iio ]iti_~ituti An insnnre »f 

Mirli i Slit biiii^ l>eiie(>oin 1 i the estate ii " I pn i 
inijtiu sold I;\ itself luinlil nc t fpirb the fsime fri p 
ns nlipii joined trilli s» me nthi r j rnporiv A’'?. " 
li >u'o lx 1 111,' to *1 tnisi I roferti V jrartlpu nil I a 


ISSl] liiF Isi.ivN lii'-T'' Acr. oZ 

forept)art I)el()ii„'to M)ric oni Tin two if N)kl 

together, tire likch u fetch mon for tlio Imii'-e than 41,® 
if the lioii-e i-N fsol i 1)^ u-^lf Ju mch cives tni'tieb 

ju'tified 111 juium^ with other- lu salts of |iru 
rerties 

40. A trustee maj, at Lis discretion, call 

kouer IQ vari .» trust-propciU iiuested 

ifstmt-nis ■* Jiiam seciinO, am! ijnest llie 
same 011 nns uf the securities 
mentioned or referred to in section 20, and 
from time to time larj an\ mcL inseatments for 
oiliPra of the same natmo 

Protided that, where there is .a person com¬ 
petent to contract ami entitled at tlie tune to 
receue the income of the iruai-propertj for his 
life, or for aiij gicater estate, no such change 
of imcstmeiit sliall b«. made uiihoiu lus consent 
III urituig 

41 . licre an> piopeii^ is held b} a trustee 

iw\er to -1 ii ^ ninior, such 

i.rorm) 0° mufori, trustee may. at lus discretion, 

Ke , far then mam. paj jo the guardians (,if any; 
cetunce biuh ininoi, or otheruise 

appK, for or tounrda hi- niainlomme or educa¬ 
tion or adianccineiit in life or the ren-onable 
expenses of lus leligious norship marriage, or 
funenl tlic ulioleoiain pait of the income to 
mIucIi he tinj lie entitled 11 respect of such 
properlj , and such trus'ee shall accumulate all 
the resitiiieof such income by way of compound 
interest, be iinestin,; the same and the risuliiug 
income thereof from time to time in anj of the 
securities mentioned or refcir».d to in section 
20, for tlie benefit of the person who shall 
nltiin uc Iv become entitled to the ])royerty from 
which such accumulations line arisen • Pro\ idtd 
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tlmf sucli trustee raiy it inj time if lie tlunks 
lit ippl} the whole oi iiiy pirt of sncli iccuni 
lilions ns if the same were part of the mcons 
lusiii^ in the then curient year 

U here the income of the ti list propert) 
iiisiiiTcient foi the iniiioi s miintemnce or 
e liK itioii or nh incement in life oi the leason 
nble expenses of his leligious worship inarins 
oi funenl the tiustee imj with the peiniis'>oii 
of i piiiicipil Civil Couit of original 
tton but not olheiwise ipp!\ the whole or fl''' 
put of such piopertj foi or towiido sucli 
inamteunnco cfliicition idvuicement ot c' 
ptnaes 

Nothing ill this seition shill he cleitieeHo 
ilTect the i rovision of anj lonl livv for the ti>'® 
being in force lelitmg to the ] ersons mu { I’O’ 
pertj of minors 

42 . \in irustcts or tiustee inij gire “i 
leveipt in wilting foi ^0 
ct pts* *'* ^ mdiev ^o<u^ltlCs or otht'' 

moveihlo pojeilv ]11^ahl 
tiinsfcnhlc oi lehieiihte to ilu m oi 111111117 
reison nr in iheexenise of ui} trust 01 po'rci’ 
anti in the absence of frv I sucli icccipt si 
disclnigo the i>Lis)n |i}iiig trineferrmc 
<itliv» ring tlio Rime thciefi un, mul fimn sciiuP 
to the ipplicition theiei f 01 being iccoinilil 
for inj lo-<s or misvpphriti > i tlipuof 

I «.-r to com 1 wo nr more f 

JO I't ttc ^ itting togetliei imj, if 1' ' 

IS tlipv think fit — 

(1) fleet pt inj com])ositK>n or my t'Ocnrit) 
f r aiij <loht or for nii\ iimperlj cliimod 

(tj) allou mij time for pivment of in\ debt 
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(.f) compromise componni) alntulon siilimU 
^0 'irbitntion or ntheinisc settle inj debt, 
account (Hun, oi thing wlmte\ei reloling to 
tlie trust niul 

(d) for oiu of those purposes, enter into, 
gue execute ond do such sgreements 
instiumeiits of composition or irringcment 
releises tiuI other things ss to them seem 
expedient unhout being responsible for sn} 
loss occssioned 1>\ siij net or thing so done by 
them 111 g( od futli 

I he pemers conferred hy this section on two or 
more trustees -icting logetliei msj be exercised 
hj <1 snh scling tmstce uhen bs the in«tru 
ment of trust (t! any ), n sole trustee is sntborized 
toe^eciito tiie trusts siid powers thereof 

llus section applies only if md as fii ns n 
coutrari intenuoa is not expressed in tlie ms 
trnmeut of tru^t (if mj), mid shall 1 me effect 
subject lo tho teriUH at til'll instrument and to 
the pioMsions theicni a iuaiu»'d 

I his section applies only t > trusts created 
after this act conics into fouc 

He] nsh ct I lu 8 21 Fuqli h liu lee \ct 
44-. When an niitlionty to deal witli the 
l cr several ti list propcity IS gnen lo 

tru^t ei 1 ulom sc'cral trustees and one of 

one d .cU i s or tliciii disclaims or dies the 

^ autlioriti ma\ ho oxerciecd h\ 

tlie continuing trustee- unle-s fioin thettrnis 
of the m-truiucnl of trust it is apparent that 
tlie authonla is to le exercised In a number 
in excess of the number of the remaining 
trustees 
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tint such trustee may at any time, if he tliinks 
iit, .Tpply the uliole or any part of sucli accurou* 
htioiis as if the same weie part of the inco®6 
.Disijig in the then curient year 

Wliere the income of the trust property 
insufficient foi the minor’s tnaintenaac® 
ediuation or idvantement in life, or the leasoi' 
ahle < Tpenses of his lehgious norship, marinS'^ 

oi funeial the tinstee may, with the peimis*^ 

of rt principal Civil Court of original jiiri»d>'- 
tion, Imt not otlieiwise, apply tlie whole m 
pait of such pioperty for or towaid** sac 
inainteiniico, education, advancement, or e 
pciises 

Nothinp in this section shall be clemcecl« 
affect tlie provision of any local Hw for the ti 
being in force lelalmg to the persons and pte" 
2 ierty of minors 

42# An> irnsicts or tnistpe may ® 

icicipt III nijtmg ioi an) 
dima"' monev ve< unties, or otl'®' 

moveable piopprtv p-ijiy 
tiansfprable oi deliveiablc to them oi him ''f 
reason, or in Ibe cxercist' of any trust oi 
and. Ill the absence of fraud such receipt sh'' 
discliaign tbo |>crsoii |i«yiiig transrerrii'g. 
dcim ring the same tlicierioni, and from scc'”^ 
to tlie application theicof, or being accoiintsbl'' 
for any loss or mis^ippheation thetxof 

43. run orinorc tiii<lcr| 
Iiwer to coni . . , ,t anil 

loiini. ivc .acting togethei inay, ii 

as they thinlv fit,— 

(u) accept any com|fOst(ioti or any pcc»r**y 
for any <icbt or for any piojicrty claimed , 

(h) allo" ttijy time for jmyinent of any d*^ht, 
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{e) compromise compound, alnmlon, nulimit 
'irliitntion <ir otlieiniRe ‘^cltlc nn^ delu, 
account, cliim, or thing wlinte^er reHtiiig to 
tlie trust 'Hid 

(d) for -inj of those purposes, enter into, 
gtte, execute, and do such agreements, 
instruments of comjiosition or arruigoment, 
relei«es, and otlier things as to them seem 
expedient unhoul htmg resi>onsible for nnj 
loss oecisioneil h\ anj Kloi thing bo done hj 
tliem ui good faith 

riie powers conferred h\ this section on two or 
more trustees atltng togetlici maj hooxticiscd 
a sole acting tiustct when bj the instrii- 
inent of trust (if anj), a sole trustee isautlion/i d 
to execute tlie tiusts and powers thereof 

lilts section applies onlj if and as fu ns n 
coiitrarv intemion is not expressed in tlie iiis 
trnmeiu of trust (if luj), and shall lia\i effnt 
Subject to the lerme of ih It instiuiui.nt and to 
tlie proMSions tlieiem emu inn d 

lilts section xpplies nnlj to trusts i leaitd 
after this tel onncs into foKe 

Itej niibii id in 8 2l liiiMei Vet IRD” 

44. When an nulhoiiU to deal with the 
lo\cr 1 tI trust prOJXMtJ IS gum to 

trut-T. I *n'liom ‘><*\cral trustees, and one of 
(lie (Ji.eh Ills or them disclaims or dies, 1},$ 
.uithonlx mat be exerci'-cd by 
tlie (ontimmig trusties unlc'-s, fiom tlioterm\ 
of the iif-tritiiimi ol trust, it is np|wrtiit tbs 
ilie autJjnriti is to Ih» exirciseil b\ a numb^ 
111 exiess of the miinher of the rcmaimn 
tru-'liis 
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45 to 
47 


45. Wliere a decree has been made in 
busieiiaio of e\ecution of a 

trustee*',''pow'°r^ by trust, the trustee must not et- 
ercise aiiy of Ins powers except 
in conformitj with 8“oIi 
dtciec 01 iTiUi tlio snuction of theCointhj 
whicii the decree his been made, or, where an 
appeal against the decree is pending, of 
Appellate Couit 

So hfUi iQ MiitJielsoii ^ Pifei, 8 Sim 61 


CHAPTER V 

Ol niE DlSVIJlLlTIES OF Trlstees 
46. A tuisteo who lias accepted the trust 
cannot afteiivanfa renounce it 
■ eiiouu'le Ilfier ’ac* ©XCOpt (a) With the 

■.epuii 81011 of a piincipal Civil Couit 

of oiigmai jurisdiction, or (fy. 
if the lieneficnrj is cotniietent to i ontiact, with 
hi-, i onscrit, or (c) by \iriue of special power la 
the instrument ol dust 


47. V trustee cannot delegate his office d 
Tni t e iiiHotdc «»>'of his duties, oitbei to a 
CO tiu'.tee Ol lo a stranger, 
unless f«) tho instnunentof 

tru-,t so provides, or (t) the delegntion is in tlic 
regular course of Inisiuess, ot (e) tho dologatiou 
IS necessiry, or id) the bciieficnr^, honig com- 
potent to coiitiact, cou>unts to tho d' legation 
neplanation —The nppomtmcnt of an at* 
toruey or proxj to do nu act merely ministerial, 
aiul iiivoUmg no iii(lo|)ciideiit discnlion, is not 
adeloguioii withing the ineiuing of this i-ectioii. 
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JllNKtretttOHf 

(n) V bcquentlis rerl'iin ptopcrtN to H and 
C on certain tni«5t« to l«o executed Jij them or 
the snrM\or of them or tlie assigns of such 
survivor IJ dies C maj bequeath the trust- 
property to n and E upon the trusts of A’s will 
(b) A IS a tiustee of certain propertj with 
power to sell the same \ inaj emploj an 
•auctioneer to effect the sale. 

(e) V bequeaths to R fift\ houses let at 
Taonthly rents in trust to collect the rents, and 
pay them to C R maj omploj a proper person 
to collect those rents 

Thi» Is an illnstmliou <f die nnxim 
Wnpotcil deltQ If bees 190 (.oiitiut \ci in ^ ol I 
<t the ‘ene- 

\ tm«tee cannot cieite 1 trust of projertt held 
in tru t b\ liiin 12 0 C C 

Hut m all cs»es of perini"dile <tclegati< n two facts 
miKt he kei t in iiiitid " ihsl im-iee-' we icspon 
Slide for the ch >ice of aceiu- st>*l tint tliet -hould 
Dot trust moiiej'* r ncgomble securities to 

rennin in the hind- of i^ent' ft r an imrea'omhle 
length of Him 

\ tni«tce I- lonnil u> (xerc>-« «li trciion in lUc 
cIkicc Ilf ^„cnt^ Init so loiiR as he eekets | erpniis 
irrierb tiinlifird he cann tie held resjKjiisifjk f>r 
llieir intelli^enLC or hoi>e..l\ j er Arf •'irir/i / iti re 
U rod Attifreir;* t ll eofi 4iCh D 074 lor insfime 
ce/njJ3 Jru'tees are tie-irons Iti inve-t ninnrv jji CPriait) 
inunicii'll petunue- smleni|lft a-torkl n Li r to I vi\ 
ihe stock f r them On his fil-e rej ro iiitnii' n tlu 
tlie stock In 1 !etn lurtJnel dies j it hiui ii 
iiiis.'ti I rt t mfe- die ui» uni JJm irw mi 

Inhle fir the I >— f r n t »t ing ►!--kl r 1 cr i 
-eUe-the\ In ! i • enqlor »*iie bkdk 1 jur- j 
hiMiiach son n 1 roper iier-oa 1 uc^di 4'e\ 


are 
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re‘-pon-)i1)le/orbi'.dishonestr Sf eight r (7aHn^9^rP 
Cl 1 Vgnu t)u%teeR desire to aihance nioue^ 
the fir--t moitj^a^p of a piopert\ ^aturallr t!iev fn 
sa.,e a solicitor to itixpstigate the title of the rnorttras 
or Ihe solicitoi either nejjligenllj or coHus"^!' 
does 11 t m ike a proper enijuirj and report'^ the title 
as j,o id I he moue\ is idTanceil and n part of d is 
lost tlir nigh a defect m the mortgagor s title The 
ti iivtee Is lint responsible for llie loss 

\Mieie trustees efii[Iot in auctioneer to sed 
lij[prt\ the\ mat pioperh niitliori'e him to recei*'^ 
tlie price hut mast n c allow him to retain it ^ 
an uiiieasonahle time H i/in n a I’ateiion (IDW) 
V| j Ca 270 Smdarh a tioetee is lustifled m 
1 siimi. iiiotiea in a bank or in givin^ money to a 
erf i investment lihti$on\ \«n-ton 11 Ha tlO I>U‘ 
if tiie inonev should have been invested deposit fo^ ® 
length of time is against the dull iini'osed b> 1'® 
trust and wlieie monex isguen for mrestment t * 
trustee oiijit to emjuire about the imestriient Hh® 
is not up t) ins dull in either ease and the bank fad 
tlie trustee is resjionsible f > the loss Challen \ Shij*" 
pain 4 Ht j»j 

48. When there are more trustees than one. 

all must join in the cxecittion 
trust ex( ept njiero the 

instrument of trust othenrise 

pro\ ides 

So held III /wfcer S A IhtcKo 11 Ch D 121 
Jhe oiilli rif\ tinleHs the matrumeiit othenvi'C 
I roxidc* IS giron to all the iiusices as one j efson 
llttice Ihev must all net togeihrr Salen nntl j iirelifl'* 
e$ eliould he tonih iii their joint lumps Moiicie 
must ho dc] osited iii ifie names of all tlic trustees »“ 
that < lie I r till III e mn u aullidrnn it n itlmut the knoir 
Usli.e ( r liie ntiieror rthf m Iwu stmeiils ol mil I 
111 th( inmesifall en that < ne of tlieiu nin\ not renl'^ 
ill. Ill t ir Ins o« fi lieiiefit, trirtn x ' nhhe S I h If >''' 
Mortgages laiHt alsr. be tiken m llieir joint iianua- 
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\ii uiculenlnl je» ilt of nile f join! ncti i il it 
>t jreienti a tni'Ut fi-< in mHiiij. r in In 

^"n ir<firt\ ti tlip lni«l or fi in IniMn„ it I iiumU 
lor either «'i\ I e will nj peir I tli is •.cll r nn I | ur 
oliav.er or mriri„ii,t)r mil iiioitj,i„it wliuli is n t 
I<-niuilleb\ law ^ticInejY ^ticell 1 M! ACr S 
^11 truMees ini st jfui m Ou receijt (f m iiei fi 
tliat (ne < f them <1 ps not tet ai I misaj j r prnti it 
lif Flo err ii I 1/ ftojo/toM I uard 2 ll D J 2 
But jf In !» JipresF it\ t Msiees entrust iht leeeij t (f 
niQiie\ t one of tllcmseUe^ all of thim ln\e I s "ii 
the recei) t f r t! e sake of c* jif »rmit\ S 20 sh ws 
tint in pu ll a nse menK e in^ thi receijt f r 
tl e mWp f c 1 f 1 iit\ I It ll e iIm n n rereii 
lii« trust e« rts| i sil le f the I s ot the >nonej 
receivel 

48. \\herc n ilistrctiomij power conferred 
, , ^ Oil a trustee is not exercised 

i o'^"rj°P we? *rcnsonaliU md in Rood f nth, 
SMcli power mij be conlroll 
I 1 b\ a iinnupal Civil Court of ouginal juris 
diction 

ui < ishoTut V r 2 \ f 3110 
50. In the absence of express direction to 
the contrarv contanied in the 
cMrceTor c"r* instrument of trust or of a 
contract to the contrarj enter 
ed lilt > witli 1) e bencfician or the Court at the 
tunc of accepting the trust a trustee has no 
light to reinnnciation foi his tiouble skill and 
lo'>s of time in executing his trust 

Nothing in this section applies to an\ otTirnl 
1 rii^tee \dniinistr itor General i’ul lie Curator, 
I i person hoi ling a certificate of a Imimstration 
«;jlenn); ^MTO.j V / If JWh A T. Ayhfe 
' l/iirri'/ 2 \ll "i? ''lento I Deai 334 
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\ solioitoi trnstee nlien actin'! for himself an! * 
cotiustee :n Court te inn litigition or proceeding 
m ( ourt. may lie allowed the tisital costs, C'radoA '■ 
Piper 1 M G 604 

51. A tiustee may not use or deni with the 

trust-property for li.s om 
tiae tnisi property pront, or for anv other pt» 
for his own profit pose unconnected with the 
trust 

Sn held iQ Tl ehh v I^ailof ShafCethiiri/, 7 Ves I'"’ 
''o acting renders him Inble to remo^•^l. Aj?"’’"' 
nnUv Kaintnt 11 C L J 461 

52. No trustee w liose duly it is to sell trud 
rr.u.cto,..i.„, property sntl 1,0 ngenl cni 

Ills agent may not plovcdoj sucJi trustee for Hie 

puipose of the sale, i«''y 
directly 01 iiulirectl;t, buy tlie 
same or any intciest therein on his own nccoinit 
01 ns agent for a third person 
^ So held m For 1 2 \Vh i T faerj.fj 

Ve« b2i 

53 . No trustee, nud no person uhn )C’ 

Ini.tec miy i.ot I'^coiitK <enved to be a trii^-tee. 
bii> t'f.cfioiflry 8 in tm' Without the pcrmi''Sio'' 
te.st Muhoui per- of .1 pniuipal Civil Couit of 
origiii.nl jurisdiction, biiv of 
become mni tgagee or lessee of the trust-propert' 
oi im jnit thereof, .ninl suth permission shall 
not bo given unless the proposed purchi''’< 

innrtg.nge, or lease is manifestly for the ailva”* 
fngo of the bencfiLiary 

\nd no trustee, whose dulj it is to bin or tf 

IriHce tor pur- "’j'aiii a mortgage or leisc of 

chase partipiilar property for tli*’ 

beneficiary may btiv it nr anv' 
part tlicrcof, or obtain i inorlgago or lease of d 
or any part tboreof, for liimsclf 
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1 IJjo vriion tvohJs a morl/n^r? in farojir nl 
rereon before lie Ikt met. n iniMee <*f the j n)i>ert\ b* 
In the (iee<l of tni-^t itself ns *( coiulitioii <if the trust 66 
Ijy the eetthir, Anhilbai \ Alxhilln, 31 

54 A trustee or co tiiistec whose (lut\ it is 
^ to inxesl tnist-monej on inort, 

noUe“d 7o Vf secunf% 

tlirms“l v must not innest it on a mort 

sngn 1)\, or on the personnl 
scenritj of, himself or one of hieco-trwstees 


CinrTER VI 

Of tuf Rirnis Limilities ni rnc 

ncNTFiciiri 


55 The benefn inrr lins snhioct to t)ie pro. 

»WAv« •»/ i.W ,<>; 

^roehMo rent* n id a right to the lents nncl 

profits of his trust properti 
The trustee's estate.— Trusts are either 
«imi le or speenl \ simi'le cni t h one id wliirh tin. 
tni'tee Ins simph ti < < nsey the iniM j»r ierl\ to thu 
benetiennes oil tlicir leqiimii u mil has u i tuu 
iluliC'. t) j erfnrm with reft mice t theixuuii ii f 
the tra-t tie I. uierctv n lyi-mte <h j wl irt f ihs 
juierlt for the time bein^ lor lutmice A Inns, 
fer' lin jiroperli in It m tiiiM fii C I. Ins n ihini. 
aeiite t 1 <! I in Ihi imtter He ha-. Mniplv t Inn-fer 
the 1 ix>l ert) to t' In a imrm..' vettlenient a bum 
nf inoiiet is tnii>fe're«J i •> tnisttes t > t-eiih 'ii irtuii 
trn-t' llie tni-tees tnte n a ti»e tuiusii j'erf nti 
1 \ u 1 itlms: the 6uin of m net in the Iriisis u b 
< ifxl Ihei Inn i siinj le trust 

\ PI eci'1 trii t i-»lie in nliuli the Iru'tee Ins m 
ji rf JDii pnme nctne ilnties in ejecutin,. the triift 

fOn 
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L d IX transfer to A to sell liie propertr aud ^pply '' j 
pi Leeds f< r the beneGt it B is an uistnnce of a specu 
trust 

A simple trustee does not take any real 
m the fiopern A special ttastee on the other hao 
becomes the legal ouner 1 1 the prupettv for die p“!' 
jvee f execulm^ the trust But he la not the K 
ouner 1 he beneficial interest la not in him I* 
tiustee hecrmies hankifif t orin<ohent the imstf' 
perty does n t rest in die Official Recen er but stm ’ 
out f r the benefit of the heaeficraiies Vor •rii' 
ji jeitr be itncbed for the debts of the trti'tcr 
^J/xheii CUand r \ id>r Hvsam 15 C 3»D 

56. The beneficiirt is entitled to ha'® 

,, , intention of the -nithor tiftit 

eie^inoT "-ust specifically eNecuted to 

the extent of tlie henefici'trj'* 
interest . 

nml wlicie there is onl\ one benefici'^r)« 

.. he IS compi tent to conCnct 

rL'I'.iSr uUcieil.eiBwn seiml 1)'“' 

ficiaries mu! they iro comr^ 
tent to comr-tci and nil of i ic mind be or the' 
inn% require tlic irnsteo to tr insfcr the trust 
propel t^ to him or them oi to am U person ts 
lie or llicj mny dnect 

M'hcn property Ins boon trnnsftcred o'" 
bequenthed for the benefit of n nnrried uoinna, 
eo tliat eho ahnflliot Inne power to itepri'c 1'^'’ 
self of her bcneficnl micicst nolhmc m the 
ppcoiul cliiise of this section npplies to bucIi pf'’ 
petty diinn;? her innrrngo 

JflusCrattons 

(rt) Cirtiin («o\trnment sreiinlies nre gi'f* 
In trustees upon trust to lecnmulnto the inliris 
Until A ntlsins llio nge of 24, (iml then to tnn*'ht^ 



I8S1] llIF Isi>UN IrisT") \<.T ut' 

the gross Tmouiil to him A, on'itt'itiniig imjor 
itj.maA ns llic person CTclnsnelj interested in 
the trust propertj require the trustees to tr ins 
fer It immcdntelj to him 

(b) A bequeaths Hs 10000 to trustees upon 
trust to purchase an anmiitj foi It nlio has 
attained liis majoritj and isothermseronipetent 
to contract li maj claim the Rs lOOOt) 

(e) V transfers certain propciU to It and 
directs him to sell or in\cst it for the benefit of 
C, wlio IS competent to contract C may elect tc> 
take the propcrl} in its onginal cliai icttr 

Where the tiu't IS smii k the lenefitni> las tin’ 
ri^iitt liui tin le^al estate c ii\<jed f inm i is 
niaa direct IWeekr I il >d 17 Wlpretlc 

trust IS jecial tin secti nt luesmi ojerali i IJf 
1 eneliciara it »\ tall up* n the tnistee i nite tlie 
tru 1 1 tl e extent f 1 is mteiesi i-ee / a I n il ilnlha 
a Uiiiiim* J"! il ’I ri tran fer ti 0 tiai t 1 rv 
Jerti 1 1 nu fii as 1 e ma\ dirict TI is iiu|lies tie 
jnwir t niiest tl e specife jerformanee f tl e tmst 
au 1 to mwlift < r extm:;ni«li it nlueh is als » iho rule 
ffFnghlilaw ^e fossetu > ^ f J Sun 0 5 n winch 
illii t (i) seems to I e 1 a ts| 

Vskrill. T (i) ee/fflir 2 Hoa^ 2l llwxl 
r tilslon \ Furlrr Ch I) a \ f i ill r 
kiO Cotton M 7 ruftetf 10 C)i 0 024 

Ihe liiulsiaiies r all the benehciarus lausi 
1 a\e at-oluie ic ( I iiiieii I astentlej ailU under 
the t-ec 1 1 jai-igrtih f kiiiii 39 Cl* I) 443 C 
c I ti-in ilir I tl 11 * t tl e anti roftletrust is innua 
Urnl i tlinrj \ ' ih ly I 1ms 20 1 IlintF ihtoi\ 
Fuiher V /ri//. i Moftl il I I i ‘ 1 | ^ 11 He 
MO Ill ) at ifirq II ajilies mn where the tru t is 
f r I ers< ns I 111 tlisl iii Miect in anl «l \ are all 
il I juris an I i 1 e in I u R tl e tni t s |{fff 

\ \ I tier I ( r V Pli .Jtl 11. i-erxi irl ^ art 
lit t U nil tl' Uiiet ciam** If it is ible f 
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some r tlipr l)eiielici'iiles to come into existence the 
cdiit is not )x>uik 1 to order the tnis'ces to cnrn 
tlie«is|ies o( tlie Iviieticixiies in existence, Imt it 
mn wlieii the conini^ into bein^ of other henehoa 
I les Is 1 remote ec iitiii„tncx ordti the tiustees to so 
ait s j 1 n^' IS il e ((iitin^ent lights el living icisois 
ait 11 tjujnihced 11/»/( (Ol)lCli 570 

Third para.—1 he lienefunn must be n 
111 / u rtnn If she is imnnrrietl she lm^, w“I 
ol i < Inuse a-.amsi lestniiit on xiitii i|ntion isk tl>'’ 

1 ustd to xct m lei j ni i J Dt trn 27 Cex' 

57 Jlie heneiiinn Int, a tiylit, as 
i< hi lo ii»ie I and nil 

ai I'l k ^ p»-* tliiiniiij' tintlej liiin tMtJi no* 
iiisiuis t fi« 1 tne of the trutf fo inspect 
** *' iiiJ take copits of ihe instrit* 

inout of tiust the ili c iineiiis nl title lelTtm-t 
Boleh to the tinst pioiieitt the i<<otuit« of tbt 
ti list ]}iopeil\ am) the \oiiclieiB (if nii\) ^0 
t\hieli tliox me siipj>orte<l ami the cises eiihiiiit 
ted and opinions liken h\ the liu*lee for bts 
gui I nice in the disthirge «f Ins tiutj 

III is 1 Ilk IS exeni} lilicil In (I is* s i f 1/ ’* ” 
W n 1 (.Utle>i D OOO I II I \ 

i Di Atom '>4J lli/i« \ lhi„f,,u t 21 He'" 

4J1 /’/„„« JOU n 4J /‘psilr/lne 

% Itickmin J>(li I) 7-i III / n ,l 1 1/rirs/ 
c II I'll « njiiiiK II nfci 11 1 1 tiiisteis ns l > nhelher tl c' 
hliinili! e\iiti«e n distreii mn |m nerio niiniice 
ffili. mist iiKiipi for the heixiii rf some of tl'^ 

I eiiehrnriis ms licl I < j cti to msj n tnii In liero'f 

»i »i llo’iiiiiH tasesnid(I iiiiriis (r (Minsel taken I' 
n il<< i. 1 ' il triisiit nil 1 Ins ii| resent uno nere tmlcml 
I. U iicln (1 b. Ill Ui/n»e \ lht,lf,l>»> la 
f‘< l< I 'll luxtH \ < flttli’y ioUl rn Sill C< j les af 

letters fn i i in I to il« llHsUes^ lirilors in nhn ” 

I I iintiern III u m nit aetKii l>\ tlio Iienet' ‘ 

nri<s lumnst jhe tnisie<s (Oit< hlifii in >/im 
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ordereil t) be pn»hi.e(l h\ I'o-hlhtc nl, v HieLmin. ss. 
corntmimnimn-. b tween tw«i trti'tte*, ne of wliniii 
■was a Solicitor were nnlcreil lu l»e piotlm ed 

l’er^on■, <k'ou]>\hik jto-iti'ms anal as to ini>tie-« 
are b Mill 1 in tlie mj a-. to pimiine, 

Ci\e insjipctn 11 etc ^0i{iJt(rl\ relcnlnnii Lo , 

•57 L J rii -jns 

But a c mmii >inlii n bi mgbt mt • existence by 
trustees for ilie purjuse . f t liti^Uion betmen tbein 
ami tlie beiiefirinies is pritccted ficmi [uoilnciiou 
inspection <liscnvrr\, 1 tjhot \ M irshi ehl In rnc- 
Itml the lule aeenis to be tint onU opinions taben 
before till iiniter lieiween ibe trustees nivl the bene* 
lioianes bee uiies iiti^i ms aie ojttn to iiispettion | ro- 
tUictioit (list aeij eti /iV >1 >1 n, M-iion \ t‘tl'eij, 
Dcra'iwa ^ l>ohi t«uit 

Tlie 1 ers m t\ h » a«tt9 f t pro liiction eu must be 
abtneliLnij A i»er. cl'uiiniu to tbe trust estites 
tin clauii no sucb Muilc-j^e U »/un« \ ilitmhi'iUnu 
In 1'lispiite lietireeu two b nefK'irtes m lespect rf 
tin t U't nntiers ubete the irusiOs icteil n« tlie soli 
citor of out I { tl i-m, it was bel 1 lint e iinutunicitioiis 
between tbc tni'tee ami his client vrere not I'tiNileffed 
as a«-iin*t the other hiju I ' //o*per, lU Beiv 
318 

Lenes froio an acsouiit l> ■ >k ulitiii„ t iju-t 
I i-ttei-s aim li b-I bei II al>sti It'*. I Hitbeet O'U lint 
llioi ulatel lull lo iniate alfurs ami i«. iinenta 
rel itin^ to a ] iirobav^ of an iststo In u tri s'ei 
alley’ll t ■> I ni e 'nn pnnbasol * nt <f tnist funis 
>"b)cb jJofiiDiijjts the tjusifts staled j'jwr/J jLjj the 
puroliase In 1 1" en made mt < f J mate monies were 
cnteicl I* lo iixlmed m / ir, r ^ //’lU/.n, ... 

y \ \ 1. 011 

68 Ibel •nplitian if ooiiipen at to contract 
«m\ transfer his interest but 
il'ill M ' " i subjttt to ilie law for the time 
living in force as to tlie 
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circumstinces ‘xnd extent in and to which he 
mav dispose of such interest , 

Piovided that when property is tiausferreu 
01 bequeathed for the benefit of a marrie 
woman so tliat she shall not have powei to 
pine lieraelf of her beneficial interest iiotbiiS 
in this section shall authorize her fo transfei 
such interest duiing her matiiaa:e 

59 Where no trustees iie ippointed or ah 
the trustees die disclaim o’ 
e.eS ■'« discharged oi 

anj other reason the execution 
of a trust hj the trustee is or becomes imprach 
cable the benoficiarr maj nistituto a suit foi tlis 
execution of the trust and the trust sliall so 
as m<i\ be possible be executed bj the Co«r 
ui til the appointment of a tiustee oi ne« 
trustee 


60, The bfneficiau Ins a iiglit (subject tc 
ill© pio«isions of the liistrii 
‘ ‘hat the trust 
piopertj shai! he jiioperlj pro 
tecte 1 and hel 1 an I administered by prop r 
pcr&ons and I \ a projier number of s ich 
pel sons 

Explanation I — Ilie fellowinpaio not pro] cr 
persons within the meaning of this section " 

A person domiciled abioad an alien enen" 
a pci son liaaiiig an iiitcicst iiiconsiaicnt widi 
tint nf tho bcncfitiiry a person in insnhent 
c irciimstanrrs , and, unless ilin [i(.rFOiial law ol 
Ihc boneficiin allows othotnisc a nnriicd un¬ 
man nnd a minor 

7 r/ilaiifition II — Wlicn llio ndministntion 
t fill© trust iinobos the rocnjit an 1 tnslo h cf 


lH^ Im IVN I PI ‘IT'- \<T 


00 


nione\ tlio miml)cr of trustcp** alioiiUl Oe ti\o at . 
IcnsI “ 

HhtFtmtion$ 

(а) \ onp of Ke^enl beiieficnnes pro\e^ 
tint B the trustee Ins unpiopeilv tlisposeil of 
p'^rt of the trust properlj oi tint the prope^t^ 

IS lu (Hn^jei from 11 b being m insoU ent i ircum 
stince« or tint be is incaincitsted from acting 
us trustee A muj oblum u itttner of tlic trust 
propertj 

(б) V beiiueutbs ceiHin jewels to 11 in trust 
for C n (hes during A 8 lifuime then A dies 
C IS tiuitled to ln\e ibc propertv comejed to a 
trustee for liim 

(e) \ con'e^s «.ertiin properu to foiii tviiR 
tees in trust f ir II Three of the trustees die 
II tmi institute u sutl to Ime three neu trus’ees 
nppnnled in tlie place of t!»e deceased trustees 
(el) \c luejRceitain pioperlj to three tnis 
tees III tiust for 11 All the trustees disclaim 
II maj institute a suit to ln\e three trustees ap 
pointed in place of tho trustees so tliBchimmg 
(c) a trustee foi H rt fuses to act or goes 
to ithide perimueiitl> out of llriiisli India oi is 
dccl ired an lusohcnt or compounds with las 
ere luom or sufTers a to trustee to tnminit a 
hreichof tn[>;C II ina\ iiictitute a suit to hue V 
renuntd an I a new trustee apjioinlcd in las 

IP m 

61 riic be cfitiarj Ins i that las 

tnistee shall bo compelle 1 to * 
<n aa'of lu>*^ lierfomi ana partuular act of 
ins dul\ as such and nstmned 
fiom committine am contemplated or probab 
broach of trust 
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6*62 Illustrations 

(a) A contracts with H to paj liim inontlilj’ 
Itj’ 100 for the benefit of C 0 wiitea and signs 
* lettei declaring that he mil hold in trust foi 0, 
the money so to be paid A fail*? to pa> t!'® 
money m accorilaiice nitli !iia contract C may 
compel n on a pro|)ci indemnity to allom C to 
•?ue on the contract in B’s name 

(i) IS fiostee of (ertain land, \rith a 
to sell file same and jwy the inoceeds to B niul 
C eciuallj \ js about to make an impiovjdtiit 
'■'I le of the land , B may sue on behalf of Iiim«eU 
in I C for an injunction to restrain A from mtk* 
tug the sale 

fin held in/Vfv X Dmueti 1 Pro C C 277, I^rl 
biou 4 K .t J no Aiwn, 6 Jlndd 10 
Ihe Com f imj rompel i teiniit foi life to reiie^'t 
In'.e !i lid l!en»ftt\ iolhy 1 Sun 1^2, flud m'’} 
ai ponu T recener for the nnpoics of this «ectinii. 
«e o' \lin$HeUl\ s/mu 1 Madd 1()0 


62 Wliero a trustee Ins wiongfnllj bought 

Wrongful p ,, |iif^t piojieit\ fhe beiioficnrj 
clnae bi ti uaice has a light in li£v\c tliC JUO- 
l»«iij <hclnred subject to the 
tuist, or re-t:aiisf.*ircd bv ihotinstpo ifitrr- 
imins m Ins hands unsold or if it I’ns hr'n 
l.niiglilfrom li.in In a,iy,..„on n,|h notki-nf lli.' 
1111« In B.ICI, pcinn ,]„ 

licne .r.nry mini i<.|ny ||m |i„rdn„. iiioiipv iniJ 
In ll.f irinlce, i,u|, ,„|ore,t s„d, orim 
eypnnses (if .1113) ni, lio Ii.q pnipurh iiidirml 
111 llip priBcn ilinii „r t|,„ pi„p,.,„ , „,„I |1„. 
Inislcn or piirdr-isri (<i) ocooiint for llir 

licit profits of tlio pmpprlji, fA) he dnrg'd uilli 
an on lip iiKiit.iein^ if j,e jj,,, lieoii in aeliiil 
jv>sses«ioii of the properly, ami (e) nllou the 
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teneficnrj to deduct proportionate part of the Qggg 
purchase inone\ if tlie propert\ has been deteno 
*^ted bj the acts or omissions of the trustee 
purcliastr 

Nothing in this section— 

(o) impaiiB the lights of lessees and otheis 
"ho befori, the uistiluiion of a suit to have tiic 
propertj dccfarcd subject to the trust or le 
transferred have contracted in gootl faith uilli 
the truslct or purchaser or 

fh) entitles the heneficnij to have the pin 
pertj declared subjict to tlie Host or re tiaiis 
ferred where he bung lompctent to contrici 
Ins liim«clf iriiliont coercion or niultic mllueni o 
having licen broughl to bear on him ratified tlio 
sal© to tlic trustee with full knowledge of the 
facts of the case ami of his ugliis as igainst 
the trustee 


Q3 Wheie tinst propert\ comes into the 
Following iriist Uatii's of a thir.l person incon 
rr«>.Ttv- fii«i«iitlv with the linst the 

into lie Iniitiof bciKliciai} niav M pure him 
‘ >to nhiiit fuinilh O' inn 
institute a ‘Stilt for a derlaniion tint the pro- 
pertv IS comprised in ihetiiist 

W lierc the tru**!e his disjioscd of trust 
1 lopeitv and the iiimiev or 
-IS b-4n''onviTt^S' otlu*" prf]x*rl\ which he Ins 
rueiv d ihcrefortati I c tnt ed 
111 hi-hands or the Iniid-s f liis legal nircsui 
tativv or ligitci tlie bpMOtiiiarv li«s m uspoct 
thutof, nchtsas in arJv a*- mu Jo the e-ini© 
as hi' ri_hls in re-iicct of the original triist- 
projKTtv 
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(«' \ a tinstee for B, of Rs 10,000 ffranc- 
fullv nnests the Rs 10000 in the purcln-? 
ofceitain land B is entitled to the land 
(h) \ a trustee, wroiigfnllv purchases 
in In-, own mine partly with his own nionev. 
I'lith with inoner subject to a trnstforB’Bn 
entitled to a ehaijT© on the land for the amounl 
Ilf tlie trust moiipv so mis employed. 

I lie 1 loiiertx nuist line cme into the InnJ'f* 
'•'It li I eix<in TTUh A hnonUtl.e <»f i|s hciiu tm«t 1 
I ert\ ainl tint tin t'» liiin i«. a hreich of trii't. 

>tlier\Ti-.e the uexi soefnm mil ouente, 7 '//p»h/'^£”> 

( /!/(/ I / ,1, HI ( -).) A (• -’0». t oh wi >» % iJjf/.*. 

,rt ^ ’’J) - Cli . S<e alvi/JiHij A’h iiftir 
to A 2(7 C A iian-.f. ree from a Ini'-tee, wlia ht' 
nr tire of the turn In-, notne tint tlie trustee inii-t 
iLt leasinnhK and iniuhniK and wlieie tlie tran-hf 
1 - tiineas malile he will not he ah'ihed nierth 
cui'.c HI lit*. >|iiii>u ilt< tixn»ictton tea- priileo’ 
and htiuhrul i ihi IhiuIi,mi\ Si(l>Mtainin>t'' ^ 
Rvcxirari 32 if 400 S., ,U P,l.,rHilhn\ Ai h'f 
lluxieiu I n.n> L R L*C 

^^horo ahreiih ifirwslhas la eii i .mmittol S" * 

\ Sint IS hroHfihi bi the beneficnrx nirnii't 
trit-(eennd thepaiix who has rvcureil mnnev lliri"-'' 
surh traiisaelioii I. rec.o.r tiuh mo,u'\ fortlieir"-' 
e-iiie the t'oiiit Jiiaa diuci thi pajninit of s«d> 
nxiiij I 1 ilio triisi.p ihcpeison nil,, h,< rm"'’' 
Muh jaMiniif, uiihss It IS iMahhdusl tint the 
i.enn <mi t no rcli. f i,n|<.<s ho to 

tli<| triistie iiiHl {mH-iiro the np]w>intmont of aiiotli'T, 


Wlicrr trusl'in 

n I In llie trast, 

iln‘ iK'iiihini^ mat foil 


ijrarram, 32 M nil 

lias, b\ n hri ich of trust h<»a 
thoul am nit I'lali* coii'idi n* 
t pn'|s rir 


O'11. lilt' iK'iiihinrt mat follxn it ns tru‘l pn'|s rir 
I ‘'•*■• 3 -? ■'I I'KI. sm-fh a /Vr,c/ 

V ) \ C 2)1 lint if the } axpt nciord the nn'iicj 
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r Roods sijpphel at iinrket rates f rthejuri «esof 
tra 1e earned on t liia kn wlelge in « iitriMiui n 65 
tke tenns of tl i tni'tdeel Iietsn l a trnsUeftr 
e sums of m ne% ko i iH to hint In re I iriie j ( 9’) 

Ch ’C) 

64. Nothing in section 
A'n^ra^i "erce 3 °^ G3 entille<i the benefienrj to 
nm Tight in respect of pro 
enj in the Inmli of— 

(o) n trnnsfereo in good ftith for consiilLn- 
on without hiMiig notice of the trust either 
iien the purchase mone\ was paid or when the 
onaerance was oxeented or— 

fi) a transferee foi ronsidention from such 
tiansferee 

A judgment creditor of the trustee attaching 
nd puiLliastng trust jiropeitj lanola transferee 
ir toiisidoration within the meaning of this 
erlinn 

Nothing in section 63 applies to inoner, 
urrencj notes and negotiable insirumenlR m 
he hands of a bovn iide holder to whom thev 
me passed in circnhiioii or shall he deemed 
o affect the Indian Oontraot \ci 1M72 section 
i08 or the liahihfi of a person in wlu m a del t 
)r olnrge is traiisforn cl 

*>.> hell 111 C tl ' \o»ire»lf 2 'Ml AT 
Notice—R " Tnn«ifer of Injertv \ct 
Vh ence of n tjoe w ill j roipet < nlr those j t r on-, ivlio 
a\c t,neii value an I n t aolnnteer* VfinfeU \ \t 
!P U iii« G”^ i? <■ T} ottthl e \ Hint 3 Pe G 

"l f r a cun u cxai jl of i trn f r f r lal e 
65 . I eri a tniM « avrongfullt sells or 
,t«i l> otherwise transfers trust pro* 
r^ p tta and afterwards huueelf 

« t\ I rcngiu l> owner of tl 

propertv tin. orojcrlv 
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becomes siibject to tbe trast, notmthstanding iny 
want of notice on the part of intervening tnna 
ferei in good faith for consideration 

66. ^Vhe^e the trustee wrongfully mingles 
j ^ the trust property with I"3 

tl ildjrorerM the btneCciary is cn 

titled to a charge on the whole 
fund for the amount due to him 

It la tlie dut> of truateca to keep truat propertied 
epat ite fn m tlieir own lit re i o\cu 6 C’ 70 h 
t'e\ mts the tw t)2t*tlier the Ijeneficianea ha'C ■* 
clnr^e n the blended fnud- f r m lance a tru tee 
nina dc] )«it tmat inonea in hi*, bank but ulioiill d) 
on a «eparate account If lie j iva trust inonev 
info Ilia < wn account tlie fin I let ue blende 1 ani 
beneliciarica ln»e a chai » n « 'jiimlarli if ^ 
tniteebnis propcrn 'or him If uu’i fund belon.. 
in., jartlyto inni^elf ami panU u the lni*>t ihe 
bcneli nnea willhaac « c'lu t n ilieji-ojirH } ur 
<lia«i I to the oxteiii »f ili i u i m>ae\s Price v 
W kr tare b Dea» '»7 1l rule m re 

An tehlull y Ilallttl Itth |) trax «imilar h 
must h iweret In |roT(d d ii il f in I < vcr whul) t 
charge |.. clamieil i mains the t i i f n i Siij p*’ * * 
truat fun 1 CO Hi N f t. \(rnm(.iit ] r iiiHs.)n noii-. 

1 lie trustee coiirerts u i his <i«ii use It is n it j r uc 1 
tint cither tlie notis im pr cc is were c\ er) ai 1 iiiia 
tlic Irnstce s bank 1 lie bench) iar\ has no lien on 0 ^ 
triisiie« lankiiii, nci imt / j-i // /■fr'istfc JJ I’ 
Criflnjih) 

I he qiu stu n in sn h < as * ,s whcilit r tlic tiiiTC 1 
fun 1 r ti < I r 1] ert\ int i uh cli it has been roiircrti''l 
can I ' 1 U itiliC"! If u oann t tin rcmch is a. nn ■ 
the iriistt per ndh, /)i 11< i \h ij] l/if/m 
IltCi 1 Ihirr Ij' (tru I fmi I I iriii I nil > inoiu' 

aiilsK t) 

Whr fmis baat l>,n W n h i tli< o, >• li « 

I ciMb f n t! e im t«e 11 | roae tli i a tent it hi« | "■ 

I ert\ If I e fuN to proir it ll i ole < f t! c 1 Icn h I 

\ 
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(6) knoninglj obt'iins in^ ncUantige tliere 
from without the consent of tlie other beuefici 
anes oi 

(c) becomes aware ofabreich oftiustcom 
milled or intended to be cojumitted and eilhe*' 
nctuallj conceals it, oi does not, uithm a leason 
al le time take proper steps to piotcct the ja 
tcresta of the other beneficiaries or 

id) lias deceived the tinstee and thereby 
induced him to commit a bieach of tiiist 

the other beneficialles aie entitled to have 
all Ills beneficial inteicst iinponnded as agn'’®* 
him and all who claim uii ler Inm (othenviss 
than as transferees for considentioa witliout 
notice of the bieadi) until inc loss c uised bv 
the breacii has been compensated 

\Vhen piopeitv his been trinsfeirel ot 
bequeathed for the benefit of a marrud nomaii 
so that she shall not li no piwpi to deprive her 
self of hei henoficiat uiteiesf notliiug in tlin 
section applies to such | i )pcrty during br* 
marriage 

Silclluin rljnH V r rcnltj K Nun IhD lac'i’* 

•> [jinih L K 17 Jq o4l \ dtlil cine to tl e 
trust fill I from a Itnolmn ma\ 1 p t Inr-c I to 1 s 
slnre teuton (1301)/2 ( li ICl 

69. I3ver\ person to whom a hcncficiary 
Iransfcis I w interest lias tlio 
and m snbjwt to the 
tn Tcrfc liabilities of llio bcnefician 

III nspcct of such inttrest at 
the date of tlic transfer 
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CHAP 1 nil MI 

Of \acatim iiir Ofucf oi litsTtr 


70. 1 he olTice of *1 tru<stee i** %‘ir'ite(l b\ 
hon ^-acaud «»• Ins di^iclnrgo 

from his oflice 

Dsh A trustee m ij he 

j ^ Re trus <h«;c)nr^ed from lusolTice only 
Ts lolloua — 

(a) by the extinction of the trust 
(t) b^ the completion of his duties under 
the trust 

^e) b\ such mesus ns imj be prescribed by 
Ihe instrument of trust 

(d) bj 'ippoinhnenl under this \ct of n neu 
trusteo in his jilnco 

fc) by consent of him«elf nnd the bencficinn 
O' uheie there me more heiieficiinos thin one 
•'ll the 1 eneficianes beingcorapetcnl to Lontnet 
or 

(/) i)j tlie Court to which a petition for liis 
discharge is presented under this \«t 

\ tru tee ciui I mM'*t «n relei t as ft ooiilin n 
frceelent to !pli>erinc tiutproieit> ffi/imti \ 

I" M I t -00 \s to rei o\ »1 t iRi=tee 
l\ tpiefieniies mi // /“V ' /cf/a6ii 9 IJoju 

L P '■H 

72. Notwithfii'indin^ the proMsiojis of 
seition 11 eter\ trnsteo in'\\ 
cl inn from mu ''Pl'l' •»% ietition to a princi 
I if Cm! Courr of origiml 
juris hcticin to to ibsrhsrged from his oilice ^ 
mil if llio Conit finds tint there is snflicient ' 
n ison for sui.h disebnrge it inns di«chnrpc him 
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72 73 '‘f^cordinglv, and direct his costs to he paid out 
of the trust propertv Bnt, n-here there is H'-' 
such reason the Court shall not discharge liim 
unless a proper person can be found to take hi' 
place 

T3. Wlienexer aiiv person appointed a 
Appcintmeni of trnstee disclaims or auv tru' 

1“ ^ I u^leea oo lec, either oncmal or sub'tiint 

eil die-, or is for a contnm 
ous period of six months ab ent from Briti-h 
India or leaves Itiin-^h India for the purjiO'e of 
re«i hiiji abroad or i' leclare 1 an insolvent or 
de'ires to bi di'-ch iiged Irani the tru-.* or refu' * 
<>rhetome' in the opinion of \ principal Cinl 
Court ofoiigin d jnrisdutioii unfit or pep-onall,' 
ineapaiile to act in the tinst (,r aiieps an in 
eonsi-itent trust a ne« iruMM ma\ beappointel 
in Ills place t»\ — 

(rt) the person nominate i for that pnrpO'C 
br the instrument ofiru't (if anvl ( r 

(6) if there l>e 110 sn< Ii |cr' n or no sueli 
jaers n nlih and n ilhnp t« it d, author of t)i 
tni't if ho be due and lunpdcnt to eo i 
trat* nr the f.tir\iaiiic »r continuing' tru-'lec'or 
trustee for the tim beinc oi local n prc'i iitati* 

of the la't siiraiaini: an I continninp tniste^ er 
(iMib the consent of the Court) ihi retirinc tru' 
tec^ if tliey nil retire-innilianeoiish car (with the 
like const nt) the licit retiring' trustee 

Eaery such ap|x)intmciil shall be In uriiuu-' 
unihrtlii hand nf the |a. r-til iniikiuc it 

On an ap|>ointincnl of a iieiv trii'ico, il* 
numb r < f Iru-teis inaa Ik* inerea'C I 

I he Oflcial 1 riistia niav. witli hi' c ii'etii 
1*11(1 l)\ the cinler of the Court b-* app lut* I 
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^ndertlits pociinn in ni>\ ci^p in onl} onp 

trustee IS to lie oppointctl and snch trustee is to 
ue the sole trustee 

Tile proMsious of this section rcHtiio too 
trustee ^],q j,- devl include the cose of s person 
Dominated trustee in s will Imt d\tng iiefore 
tlie fest-jtor snd those relstiio to scontinuiuir 
trustee inrl jde *1 refiisiii^j or retinnf' trustee if 
to set m the execution of the power 

^ 10 f tl e Ln^li'»h liustee \ct lo03 (‘iConl 
Dote o3) c utams s smiilsr proxisi n biiier tint 
It ha^ Uen hell tint tie jrr ons in exerci*6 the 
Matutori p wer are not the persoi a jionjinste 1 to eser 
CISC the express | wers hut the s irvivui, or continuing 
trustees r trustee or the le^al re| resentxtiics of the 
Jl ti>unnuuor< ntiuicin^ trustee 1!/refer ( 90) 1 
Cli 31 ri IS i» istl er i iisrr u con truction The 
^ tK le„al rej ic-cnntues of the Hat simMu^ an I 
e ntimun, iru tec hs'c been heM to exchlotlie 
executor of a e/j/ itn^ree •>hi//o 29 Cn D 'i but 
n t the itecut r of a |erson ulio uas nomiinted 
trustee { a wiU bni dieil hef re tlie testator 
, s FifU (05, 2 ill 

TI e n imher I Cru tee can I e mere iscd only on 
the app- intnienl fa «e r tm lec i r nU when a 
'atinc\ has lapjcnel ant t a-, be n 1 lU-i ip as 
proM !p f I\ tins pc Ti ii f^rej^ • 3^ t li U 2*li) 

Dnrer Jl 1 Ih i .2 

74: ^^henc»eran\ such xaraurt nr dis 
piahlication occurs ami it is 
nimpru > found impracticable to appoint 
a new truMe^ nn Jer section 7 
the 1 enefaiari inai niihmt institniin" a suit 
apj U h\ jaeiition lo a principal Ci'il Court of 
origin il j in', liction f r the apj'omtment of a 
trii>t e or a new tniMee an I the Court may 
a[ pit It a trii'tee orn iieir triis'e.* aecinlinglc 

till 
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; In'ippointing new trustee':, the Coint 

n , , hueregnnl («)totlie nislif* 

ne\\”trunee*s* of the authoi of tllO tuist 19 

expiessed in oi to bo infeire' 
fioin t)ie instrument oftiust (/») to t!ie iri'lies 
of the person fif mj) emi>onereil to ippoinl 
lien tmstees (e) to the question wliethei the 
appointment will promote oi impede tlie e\ei« 
tion of the trust and (d) wlieie there are more 
heneliciaiieg linn on© to the interests of all site!' 
beneficniies 

In En^lmd the < iiit nnnot j oint i timic 
c ntinn ti the wishes t s I i e c f a I’O'rer^ 

11 f lining new tiustee> Ihj/i il // (02j CJi 

Heie ihe Ooiut is I >un<l t Jnve le* u 1 t > sitcli «i 1 e- 
nnd in » | loj ei csm; nnj i^ru it i( 

75. Whoneier >n\ new tnisK e is appoint 
\f t B of trwi- tmdei hertion 73 oi section 
properti m new 74 all the ti list piopertj foi ihc 
tune being vi aied in the s«n i' 
mg 01 continuing iinstceA or tnisteo oi m the 
legal lepresentntne of aiij tinstce shall become 
sdstCfl 111 bUth lieu Inisie. oilh r snlelv OT 
jointh with the siin uing or tiiiiiiuuiiig trii''>ee'> 
or trustee as ilie case iiiai ic pine 

Fieri new iiiiblio so aipniilLii niideicri 
Icwn, pf new ap| mil I l)\ n Court 

triMtc'eV* iitlur liefoie oi after the I'l''' 

Hig 1 f (Ills \it hhall liau the 
Minepniiirs nulbniiiu<. ami ti«in tioiiy nnd 
‘■hall in all ris|h<ts att ns if he hid I ecu 
nngiiialli nonuintcdn tiiistce In ihi niilhoi if 
tlie trust. 

1 he sect nd I sr 1 IS rr| r x'nrf I m fl ( ) < f lb 
■f ih I n^li.h Inittc. An Iho fr-t iiiMi.ni|h 
}nir “liKix n rnle » mewl it ibfferc i I fr< ii> F t th'h 
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76, Outlie <U Uh ni <li«sclnip.t of one of 7 e%o 
i'BiinlcMriit CO trusties till trust 78° 

surMifs uml thetiusuprojier- 
llasse^ to the otliers unless the instrument of 
trust e\pressl\ detlsres otherwise 

bo liel I in U <iW)tirfoH i Smdi/1 14 Sim ti->2 I !j,c 
^ ^liafleHbiiry J P W ms 12ti I ohy \ 11 eiifiiri J I 
24, 


CHAPICU VIII. 

Of tof Extinction <»i IrcsTs 

Trust how «»tin 77, A trust IS e\tincni»U 

*U‘hel ^,1- 

(а) when its purpose is complctclv fuKiUed 

or 

(б) when its purpose becomes unhwrul oi 
(e) when the fulfilment of its purjKJSo hecomos 

im])0'<sihlc b> destruction of the trust 
p^ope^^^ or othennse or 
(d) when the tru*»t being reiocnhle, is ex 
pressK re^oked 

Revo atoi ort v-st A trust crcitod h\ will 

m'i\ I e revoked at the plensure 

of the testator 

\ trust othcrwi'-e crisUtl tin be retoked 
onl\ — 

(i) wliirc oil the benificnncs ire comjetent 
totoiiti~iet Iw then toiwni 
(6) where the tiu-,! hns botii deilircl In t 
non tC''tnuieiit iri iu*'trijiiunt oi In worl 
of iiiontli —in ixeicw of i power of 
rc\<x itnn »xpri»'*U n'lriel to il,^ 
inthor of the trust, or ^ 
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(f) where the tiust is for the paMnentof 
tlio debts of the aiiflior of the tru*!!, 'ino 
his not been communicated to the credi 
ToiR—It the pleasure of the author of 
the tiust 

lllustiation 
A ron\ejs piopeity to in trust to sell the 
same and pay out of the proceeds the claims 
of \ s cieditora A resetves no pouer of re\o 
cation If no communication has lieen moe 
to the Acieditors may iccoKe the trust hut 
if the creditors are paities to the airangement 
the trust cannot ho»t*\okc<l without their consent 
If tlie nedii rs were piiiie>* to tiip mstriinient 
jt cannot lie recokc«l I/ac/mom ^ 6/ i?t 1 c’lm 
"S h t>3 The ca«es of It d » /»« ' ( oiitti 3 bini H 
( Jira/dx T inderhl* d> I ti 1 Irtou > 

2 Ml 3 K 49'» StjfA /»kir th \ I matul IJohih J 
Ind Ca 347 f \If) lUiistran ch«'e(e) 

Ve note 7 to » 6 

79. No trust can In, rcioked b\ the author 
of tho liust so as to defeat or 
Ke\ocyonnoti jneindice uliat tlio tiu-'tecs 
have dull dpie ha\o dnl^ done in eaecu 

tion of the trust 


cii\ricu IX 

Of ClRTlIN Omit \TIONS IN Tlir Naturi 
«n Tuists 

, 80 . An otjhfjalion in the 

ln\'iu% M**!* of a trust js created in 

dciei the f<»nowinK cases — 
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] Im 1 m>us \cr 

81 . W lioro tho own'^r of prop?rt\ tnnsfer*; * ai 
Wb^re t do-^ DO or* ineillis If 'iiid it ciiiiTOt 
’ppeir that Iran- lllfcrre I COnslStCIlth null 

'itleml'int circumst'uices 
t«rest' "“ficaiM til u he ihlemloil to tli'ipo'.t* of 
the bciicficiil interest therein 
hie tnnsferee or le^otee must hold such pn pert\ 
for the beuelit ol the owner or lus leg'll lopieseu 
tatue 

Vltislratinns 

la) \ cou\e\'> Unil to B without consulen 
hoii and decKres no trust < f mj p'lrt Item 
not consistcntU nuh tlie circumstances nniier 
'rhich the tr uisfer IS made lie inferred that/V 
intended to transfer tlir lieneficial interpst m the 
land B liolds the laud for the heneht of A 
(6) A cun^c} s to B two fithls A and ^ anti 
dpfJb^^v y <?if J Aw/ ftj ^ AW.V.wg' ?,i.>av/ 2 

U cannot consisteiuli with the cntumstances 
niulei which the transfei is made lieinfeirecl 
tine A nuendoci to transfertho lieneficial interest 
'n 2 B hohls 7 for the liencfit of \ 

(c) V transfeie cerraiu slock belonging to 
him into the j nut names of himself an 1 B II. 
cannot cnnsisti ntlj with the < irc umslanns u i 
dci which the transfer IS made be inferred tint 
\ int II le 1 c truisfer tlie hcuertnal interest, 
m tlie sio k during his life \ and B hold the 
stoc) for the benefit of \ during his life 

{/) \ makes a gift of certain land to his 

wifi U she takc'i the beneficial interest in the 
laud fiec from JiiM trust in fiionr of \ for it 
ini\ I) inf( ru 1 from the circumstances that 
till gift n \s for B s benefit 

\ } aui „ Ik-i li sentence*! i > tnnsporfition for I fe /' 

I re entol n |'«ntnn m the Kerenue Coun Maiio^ 
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tl at he iwned A ceitain zimindaii el^tnte tint l>e ha 
been so sentenced and that it wis ueceesarj 
oiian^einentH fni the pnjment of Cioveminent reienu^ 
Olid the man'i-,emeni if the estate He piaae'l 
Ills name imshi be lemoaed tiorn the revenue legi tei 
an I that of B be lec tded in his stead Ihis tran^'^f 
In A tl B IS 111 file natnie of a trust Ilait 7< 2'^ ' 
Dll) ji Prnaad '5 4 009 

8 I whete a testator bequeathed his ^r^ pertv to '' 
t ustees but kclaied no tiust in relation to it it 
held tint tlie Uualees am t hold the properti m ' 
fii the testators lepre^eiitatives the use of the 
tiustees shot mg that tliei were not meant to ta e 
the beneficial interest Puk^oii \ Clark lb Vc' 

The nonls ittenlcd to d *p •e i th f ciie/Ir'^ 
teiat theum lave reference t the disposal nth* 
beneficial int»resl by the tnnsfei ii mil 
Coelhi dl il Ib7 


82. Where propeity is transferredto 
person loi a consuloiatioii 
fransfer toonefor qj. provided by anotlier person 
"y"* loiher” ' '>"<• ‘t- tppe'iis tint sHcli otliet 

l>eison did not imoncl to pi' 
01 provide siicli coimdei u on fir tlie lieiiehl 
of the transferee tlie tnnsfeiee mnst hold 
propeitj for the benefit of the peisoii pa}*hK 
O’* providing the coiisidei Uion 

NoCliing in tliiH fierlion shall lio deonifd to 
nfTect tlio Code of Civil l*nKe inro Bpction 31^ 
or \ct Xo \I of 18*9 (t« imiroic the lui^ 
lituuj t» fnhn of Intid foi n»>c«»« ti/ifn n'"* ’ * 
the J.oiccr Piovnicta imhi the Iknjil /'ic^fdcH 
e /) section 30 


Phis section d os not autb arise the Oiurt t > S'’'*’ 
effiot 11 nil n^ftaeiiicnl til object of which is nida" 
fill S/i 0 S iruiitv Vitiirttil I A I J -112 

lie CIS of »/m/i ll,Mdhh\ Sa/tn 7 V '■* 
Is iiiHiriiciiv c M and S j urebast 1 ci rtam j r f cf*' 
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jomth S pTiil the whole c n'»i«leiatini mul iianired 32I3 
other expenses in c nneclun wUh the inpitx M 

raid his elnre <if the I «rch-\'e lnone^ t> S Mine live 

'ears later hut litlle nr nothing towinU tlio e^i eu-es 
The Court heM that ther- *• resnliing tmst m 
laiour of M 

Intention to benefit —See SfomidMij \ liotc- 
’•in? 31 til I) ja2 for-HI ilIuMi iti 11 Hie <|iic-ii n 
of a(l\ancement ha-' not fonml much faxnir 111 liidii 
Meenlly as le^anK the mine' of the eouniij I iider 
English law cnnve\a*>ce taken iii the name of a ehiltl 
frabtv C 1 My st K *»U or ft person in le^ u4 to 
"lioin the I iirdiaser stamK in h>eo parenti* Ki pm 
' i3 1 il\ i\. K i-li la I rcsunii tiae emltnce of 
fidiancement tint is of nii niteiitKii to btiielit tlie 
ostensible vendee lliis 1 icanmi ti m is ubuttahle 
UiHiumev U’ 12 lUav mI* Iberc is no micU pie- 
smnption w lien the porehase is bj ft inairie<l w man jn 
the name of hei ibiUI ISennctiy /f int-li 1) 4i4, 

Vieme 2 De Ct J si S IT 

Pnrthase ill the name of ne > wife ch es n i 

nlvanoement to hei l/otui/ioa v PurKhollmn _J B 
300 23 C 4T, r C 

83. Wlieio trust is incapable of being 
T executed 01 where the trust 

iscomplelcU ei.ecutccl without 
el will] ui «r*i Hist exhaiistiiiK the Imsl proportv 
ti'c iru^t propsi tj iriisUe, in the absence of a 

direction t > llio contiara n?ust hold tlio triiat- 
propertv or so inncli thertof as is unexhausted 
for the beni fit of the author of the trust or his 
legd reprt w iitatuc 

'a ) \ I jiivevs icrtain land to 15— 

upon trust and no trust is declare 1, or 
'upon trust to be then after declared." and "■ 
no such declaration is ever made . or 
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upon tiiists that ire too vague to be e\ecut 
ed or 

upon trusts that become incipible of til 
effect or 

in tiustfor C and C renounces liis iiiteiest 
under the trust 

In each of these cases B liolds the land for 
the benefit of A 

(6) A transfers Rs 10 000 in the four per 

cents to B in tnist to pay the interest annualb 

accruing due to C foi liei life A dies 11'®“ 
C dies 13 holds the fund for the benefit of A s 
legal representaliie 

(c) A conveje land to B upon tiiist to eeH 
It and appl} one mo>ei\ of the proceeds for 
certain charitable purposes and tlie other for 
the mamtenauco of the uoiship of an idol 0 
sells the land but the chantablo purpose* 
ivhoDj fail and the maintenance of file trnrship 
does not evhaust the second moieti of tlie pro 
oeeda B liolds the first luoicti and tlie part 
unapplie 1 of tl e second moiefy for the benefit 
of A or his legal repiesentat!\e 

(d) A bequeaths Rb 10000 to 1 to be lai f 
out in bii) nig 1 ind to bo toi leve i for purpose’ 
nhich either wholly or paitidl^ fail to take 
effect H holds for the benefit of A s legal 
rcprcscntatiie the undisposed of interest in tl ® 
1110110 % or laud if ptiithased 

Jlligt (n)—Iriiit not ttihrcl t.et'T ni glc i'• t 
K It n I I ]" , tn Mt to le «/«cfaTt I Li III t tlerl ni ' 
sr< 11 nturiii \ Uni/rt ~ Af% I ( r 1- II Lerjn ' ' 

I ur ft J \t*s 201 Ir ft t r tif I f<- •r-'i' ' ' 
►CP «/f/;^ % Sir;, Ml k ( r '■0" l/r/fcj 
f) r/ f,i UAch 39J (c nninnre ,ii tin t f'r 
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olijects of l>enerolciiPe and IdwnliU ns the tni'toe in j 
hi3di>oretion 'liall a) Ranehorhx \ I'ntrati, 

23 D 72*, (trust fir/diarmi) butt trust fur pinrya 
•'n It too va"ue <?or«Wioi» f«« ' t/mii'idaf 'A L J 
2j ken.hll \ rjni..Qn a Hett '■fHt. (trust foi relief 
of domesiiL distress tssistm^ indueiil hut desert me 
nuhviduils, or enc« une«nfi onderttkings of eeneril 

uiihtt) 

Where t fleti t is tj pit <lebts tlie residue ij. held 
in residtiiv trust Aiwg t />eHis«« 1 \ A B -’i9 

^^here . i nmerti is l>eiiueatlie<l luerek ihnr^,e(l 
"ilh cerliin ia)iiHiil« there i> lio lesultinc trust of 
ll e resi lue tlie re ivm beiiis that the legatee is intend¬ 
ed to take the uroi ertv sul>ji< t t * die lavinent* It 
IS Usual f rltstalors o be<)>ieath lluirj n l tit\ biihject 
totheiaMi.entofdthtsand seiiam U^acies \\hat 
ever reniuns aftti the i ajmciit of tlu dehls ind 1^ 
rJacies beloius to the leotee and d es not lesii t back 

to the reireseiitalitesofth. teM4„r IniTiid Ueye a 

(hnnder 7C TTJ U i/d r lijuni.ij 2 Eq 
577 Uood r Cox 2 M\ A. t r 6^.4 

Even if a pirieria is liequeaiheil <>« trust to jaa 
Hecinc h-acie- md the uilUhona that the hgacies 
vea n.ireU char.'td on the , i j er.a ihele^Uee vdl 
take (lie rrsidue after laamei't of the specific lega 
cies I toil < t t rime t) 1 1 bl4 

\\hci.-aUi.ii.. iteihie.sesdeu lU rh.slesaca 
11| ses and tliere is a resullin-. tn.st iii lesj i ilieie 1 
Aciroijl V bmills n 1 Bn. (. < •' ' 

/eiro. Br ( < . S if a sculeiiuul is exe¬ 

cuted ill I lit. .1 I 111. ’n of a luarn ive « hicli i- broken 

1 IT I fi'erij y <- irlonl _Jtb D 

All in. di 1 triisi rteaUs a reault»u« trust Liit/mr i- 
(/u» \ I o Imirii / »» s 11 11 L K 's 

84. When till oaaiicr of proinn. traiisf.n. 
rrjii ler ( r illecal H to anotlur f' r in illtgil pur- 
po.o iM 1 siuh puriKise Is not 
i arried into cxecuiioii or the transferor is riol 
as pnilta ns the trau'fine, cr the elTia.t 
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permitting the tiansferee to retnm the propeiti 
might be to defeat the proi isioiH of .uiy Hn 
tlie tnnsferee must hold the propertj for tlie 
benefit of the tmnsfeior 

Jins IB similai to the inle in the Ian of coiitnet 
that it III puisunnce of in illegal agreeinert a p' 
pens 1'tiniwfeiieil the inn-feror iiinj lecover llie 
11 peit\ ( 1 ) if tlie pnr|H)se his not been cirried <'ui 
' 1 (2) if tfie tnnsferoi is not is^mlti as (fie trinsfeiee 

t I tfitii tUt; mA-\im »n j III I J^lLetn p ti If esr eoiiditi'' 

po65 (feii/is does a >t apj U oi ('») wiieie the effect ‘f 
ifliiMiig tie franslerct ijii„fit be to dcfeit tfie 11 >• 
MSI us < f nin law \k m illnsiiatK n to (1) (lie ci e 
of \ Uuf/h^n lb C<i 2^^ ini\ be cited Tlieie 

n 1 eis in in difnrnliies i-stgned Ins pi >pcrh to V f >■ 
tlie p nose ■[ defennig Ins cieiljtoi' Scuiietiiue 
afteiwirds the isM^n >i \\is adjudged a Iniknijl. 
but ciiiio () in nimiti neiit witli liis cieditore Ij" 
wliifh Ins pinpeiis irsoMnl in linii lie cosemiitiUn 

SIR f I file recoveiv of tl e I'su led pin] eitv mid to 

p-i} 1 I eiceiifi„e of the leliK (o liis eredifots in n«e 
of silt ess flue ilu it-si^umeiM dil not defiat tlie 
cicdiiiis Hence the ir.iisfei i win nllniTed to like 
bi(h till I I perts S» in / i ih > \ l>,nthotnn I 
N 1 U Jo (f the illtj.ul piii[ nc Iius lieu iiriiel 
out (he I rnj eii3 I iiimut I e ucnxeie I / / \ on Iim 
niairiagc witli Ins deria>ud wife s ninU r n iihs rertiio 
jirnpirtj uiilnr ibsiliiuK Hk m uiiige is ille^d 
I 111 it Ills inj I iktn 1 1 M e the illc^ il piirj i sp is cirru I 
II (III 1 (lie I n I erii cidii it In t ikiu Imk fn iii li r 
I / ijif \ JriiKtiif, lb Cj Jr*» If till olijKt hiH lueii 
niiulb c^irrod^ol tli... wiMIk m miM \[t,tluo\ 

fill niiwiMg im\ lie tikni ns nn illiistrm " 
t) (J) As Mil ha» f rnedMjiiPii tis nml ilnRsI 
tlmii witli IJ B thr(itins^n/))r(>secutc th< i>'ii> I'” 
iruiiisis to stiile ihc |r sMiitf u. if A woiil I c incr 
him a IK.I ,t hnd A m.nn ivt, rci with feir 
< nve>* film i|,o I-nid nil I iho pn «{cution is stifltsl 
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*nie lurjx ->. V (tW cot\\«f\ im«? i-s Itstlj illegal t kw ea 
Is nion U IjhiiK linn V Ilnue Ncuififtliuk ®87° 
Im 1 fn in n Willmnsx Hiileu II I 11 I 
A tnii'fer 111 o iitr»\enti n f tin rule n^iiii^i 
lerietuitu'- nr nf 7Ccmuuhtioii« if ill wtcluiloie- 
fimcd In the tnn''ftiee ini\ contnteno tint rule for 
<t mil Jilt It in the |Otttr f the triii-.rircc to cirry 
out the trust lhncee<i«utt will not ill i« tlie tnistee 
to 1 Id such projeru ixeeit f r the henefit f tl e 
•ran feror Cornel \ Pmn'i/on J P W ms tCl 

85, Wltetc 1 testitor bequeiths ceitiiii 
Bequest for iilecal proi>ert\ Upon tinsl iml the 
pu’T^ e purpose of tlie trust a])pciis 

oil the flee of tlio will to he uiihnfu! oi during 
tlio testit«'r8 lihtime tlie leuitee igiees with 
him to ippl\ the propertt for in unhwfiil pur¬ 
pose the Icgiteo must hold the property for 
tlio benefit of tho testitoi s legil reprc'entilite 
Where propcnt »i hoqueitUcd imltUeTeto- 
cition of the beque-vt is pre 
^Btqueat cf wiich \eiitod by cierclou, tlio Ipgilee 
'eued*bj*i'-crcu3ii must hold the propertt for the 
benefit of tho testqtors legal 

ropresentitue 

88. Where pro|»erl\ i« tnusfened ui pur- 
siiiiKcof icontiitt whiili Is 
^ r au f.-r p^irs mc to re ri<5Sion oi induced 

tncT ^ In fmid or imstike the trins 

fcicc must on recen iiig notice 
to lint olTect hcihl the pripertt for tlie btiufit 
of the tinisfiror subject to re pa\ineut In tho 
litt r of the c'iisideriti m 1 tuilK pud 

87, \\ licrc 1 lb I tor 1 etoines the CNccittor 
or oilier Icijil leprcxeiititnc 
ol bi-« n lilor be must bold 
t»t \ ' the debt for Ibe benefit of tlie 

persons interested therein 
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88. Wlieie a trastee eKccutor, partn?rr 
\d\u ta^e ga ned igent duector of a COmpTD^ 
byhducaj-j legal idviser or other person 

hound in a Sdaciarj clnracter to protect the 
interesta of another peisou bj availing himself 
of Ills ch'ir'U'tei gams for himself an> pecuniar} 
advantage or wheieany person so bound enters 
into aiu dealings under circumstances m uliich 
Ilia own interests «e or inaj be adverse to those 
ot such other person and therebj gams for 
himself a pccuniarj a mtage he must hoh' 
foi the benefit of such other peison tlie advan 

t ige 60 gamed 

lUushations 

(a) \ an eTecutor buys at an uiulerralne 
from fl a legatee lus claim under tbe will 1* 
is ignonnt ({the laluc of tiie bequest A must 
hold foi the benefit of II tin, differenco betuei.i» 
tin. price and laliit 

ib) \ a tiiisue isCh tb trust propertN 

foi the {lurposo of his ouii business A holds 
for the biiiifii nl Ins henth i ir> the profits 
arising fui sulIi iihti 

(rl A a tiiisi 0 letircs from his trust m 
ooiiaiderition of Ins wutessor paiiiig Inni a sum 
r I tone} \ linl Is biuli iiinucv for tlio bciitlit 
of his bciiclu I in 

(J) \ a partner huys 1 md m Ins oun 
jininii With fumis I clotiging to tlio partnership 
A liolds Midi land foi the henofit of the )> irtiior 
sliij) 

(e) \ a pirtnercinplnicd on bolnlf of Inm 
self and his co parliurs in iitgoti itiiig the ftriiis 
of a leas( <cl mdestiiiolt Htijinlites uith tin 
1 Hsor for pa\ input tohiinulf ofn 1 ikh of riipuLS 



1881] 'I nr Indhv fittsTb Act 


31 


A holds the lakh for the benefit of the partner 
ehjp 

(/) A and B arc partners A (lie's B 
instead of winding «p the affairs of tho partner¬ 
ship retains all the assets m tho business B 
inust account to A « legal represcntatiie for the 
profits arising from Vs share of tlie capital 

(3' A an agent employed to obtain a lease 
for B. obtains the lease for himself A holds 
the lease for the benefit of B 

00 A, a guardian, bujs up for himself in 
Cumbrancos on iuo ward B s estate at an under 
■value A liolds for the benefit of B the incum 
hrances so bought and can onlj cliarge him 
With what ho has actuallj paid 

f/aMii Ui V rtmoitji y B >m L B C^IO 
Tliere i«, n i savinj. cl iiiv? of good faiilj ib 

lake the case of » hcfeh VJ Ch Ca 

01 llic lo-.-ee of a market desire 1 the lease to a trus. 
tee f r ail infant llic leave eij ired anil the lewi 
refused to reiicir lie lease aa he thought tint the 
lessor cnild not enter ml the H'ual cosenante Ihe 
tnistee tlieroupon tixkn lease of the market for hiv 
own licnetit Ih ssaa made to I 11 ii f r tt t 1 eiielit of 
the infint 

t iiij aie thiv with Aelmr V //isen ^f| 2 \ L J 

"''I where a !ei«c f a^neuUoral land i,iaen lo a 
iiiortLa.,eo n'dr h» cjecti leiit I a f mcevs of I i\v was 
liel t II t t 1 e >u tnist lor the niort.ai;,or 

''iimlarls if the ilirect rs of a comisanv enter int 
1)< nelienl e mtractv with the eoinj »nv i- t u\ i r | ert\ 
an I M.11 II to lie e inpam at nintt ileKneltor 
1 n fit 1 k 1 iic*i I tie cimiaMs (.r.of We (.0 a 
Uw'Mv Wcaa 'i'sj Ilea cum t rtreive < ni 

im 'I nv fn in < Iher I irtics en tl« >aJe of anv 1 iie (f 
tie till ana V I w | erta t i*ked r <Aoml>er*, and 

aaim t <! il f r tl«ir own a Ira itasie aaiili mia j r, j^rl 
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1 -.iiie-N nf the cimpnu\ \ork ele Co ^ 

16 lien 4j> 

89 Where b} the eveicise of iiiulue m 
lluence any itlNnunge is svn 

\ci aini, qiiied ^ | m (Jenjgrittoii of the intere't> 

° ot inotliei the person gam*'’S 

sHch nd^antige h itliout coii»i 
der-iiion or with notice that such tnfluoK'*^ 
has been etercised imist hold the adiantaire 
foi tho bemfit of tht pi ison who'«e interests haic 

been so prejudiced 

iioll in t" D se!eI If 'es - ^ 

Li/m \ llonif I I. 0 I I Cai 

80 \\ liere a tciniit for life co owner 

mott_a 2 ee oi otlicr quahfieil 
\dvnupi. j.* neJ otMui of am piopeitt bj 

^ ' " a\ ulint; himself of Ins position 

as sutli gams an a Itautage m derogation of the 
right'* of the othci pci^'iis lulercsted in tlio 
proptiij.ni nhcie iin mi houiiei as repre-eiit 
uig ill pti ons iiiUicstcl ui such properu, 
gains nm a I* n»i he must liol I foi the 
benefit of all ih.imhis s» mterc-jti, 1 ilit ndannlage 
so gained, Init snbjtct to rcpijnant ba siieh 
persons of their iliu share of the i apt uses pro 
pcriv incornd and t> aii m leininta bv tli 
"ainc persons a^unsi liabilitn 3 pnptrla coo- 
tiacied III gainiiii, sn h ihaiitagt 


(fi) A the tenant foi life of K i«cliold pm 
pertv, n nears die ]< as in his oaan mine, an i 
ft r hw own bent fit \ ho] Is th uinntd lei^e 
*1 ir till iieiufii of all tho»e intinsiel m t'a 
o11 In^i 
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(t) A mIIicc I (loi)^ In a IIiiulu fmiiK * 
A, one of it*? incuiljcr" jn\s inznin to Ooverii- 
menf, T»/) iliorehr prrxiires his mine* to 
tn*ere(l'IS the iinmiHr of the Aillnpre A holds 
tlie\ilhpp for the benefit of him'sclf and tlie 
other nienihii« 

(o) \ inr)rt;'i^es land to l> uho cnteis into 
pO'-ee‘«sion IJ allons tlie C»o\ernintnt reiemie 
to fall into arreai with a \iew to the land being 
ptit up foi « lie, ami his bcLoming himstlf the 
purrln«.p| of it Tlie Jam) is aecordingh sold 
to B Suhjultotlie repajment of the amount 
due on the mortgage and of his expenses pro- 
ptiK incurred is moitgagce, B holds the land 
foi tlie henefit of A 

S'/ I luuitgapec renetiiiu <i lease imist j a-s it 
' u In the inorf^'a,,or oh redeoiption ou Jx- n^n j uri the 
t^pen«es of the leiiewal s, 1 ransfer of l*r j ertv 
hw S dam 1 tua^ee 111 I <-"ev^ioii Vts I'lio C>o\cm* 
•lent n\eiiue fall in amaf' ami «n the proteitr 
j eiii„ sill fin such arreais j nrehases it himself he 
hf Ms ihe hail foi ti»e bent lit <f the mort^a^nrs on 
* ein^ I aid his debt and tlie ex| t iises prtiperh incurred 
a* ill irt^a^ci A niori,.a^ie wlio puixhascs a portion 
of llic in )it,^apeil j TOjiertc in tjccnlicu f * In ree 
InlMw i ilmd I e s H must cn the vaiiu | niirij le 
ill «• It t Ik ndnimd Commerei i/niicf 

Liin I V irlff I/f I niJ Ji M 77 Diit n niorf-.'affee 
'\1 [iiuliistsiK iioii^^el I lopcrta at an auction 
sail Willi ili< It at e < f tin. i ( nit is not a tni'tee f ir the 
111 rtca^ r if he a tfd fnrh eteii tliow^h he cot the 
)rti»ri\ uni r iis | n | er \ due 1C ( CsJ P (' 
siniil 111\ a ti I ant f r life renewing a lease in his oTvn 
11 line li 1 is tin new It ase f r the benefit of alt j-ersons 
ecnenip.) 1 1„ t, ^ l-,\,s J,>(, 

riie nclit iTcilel 1\ the stcuoa i* n t absolute 
1 111 o I liti tial on ] aaineut Hence tie eon iuet of 
thejeiN 11 Cl tllle^l mav amount t > waict r at I | rerent 
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him from a'scertm" it aftei wards, Voohhand v Chitoo, 
6M L R 11^ 

\ mort;''i£;ee in piwsession cannot grant IcasO'i or 
make other thsposUions of the moit.;iged property 
liib own fa\nm oi in fevom ot hit, t.on, ami of siidi a 
kind ns to give rise to a possible conflict of his 'Oteff* 
ariil his duty FcHfeotflchariar t SriiiHflSff, < ^ 

148 

91 IVhere a person acqiuies property 

notice that another person has 
Property actjuiret entered into an existing con- 
"fc»irecl„>R that property, 
of irliicli specific periorronnce 
could be enforced the former must hold t le 
piopcrty foi the benefit of tlie litter to tue 
e\tent necessary to give effect to the contract 
1 Ills inle is sinilnr to tint in - 40 Tinnsfirofln^ 

peif\ \ct S 27 of the Specific Relief Act Minus tiisi 

specific perfornnoce iinj l>e decried ng-unst stieli 

pets 11 A veiiclor who Insiec ei\ed the pnielnso mom 

and I heed the teiidc • lu pos-e^si m tint ins nnt exe"n e' 

iho sile-deecl i» s Inre lr<n»c>e for tlie pnrcln'er on' 

has no atnclnblc inlerest left His cieditor cm'i'■ 
thciefrire, execute Ins decree sgunst hiirli proi'erU 
harnha X'lnhuhoi \ l/<i><e«A'/ti im 21 15 400 '’'j 
the Ollier Innd a I'ersm win .btniis a regi'lcn I 
ciiuMinnei without hsun,, |nid m> considc nti ji' 
willi kiiowUilge of n MilisiHiiui; ronti ict Ilf hsle of ll I’ 
proicrtj, m's iiotlim" by it ss ng mist tins eoiitrn' 

Xiii’iii Siaiyim \ \cf/«iy i/i/> i 18 if !'> "1*'” 

noc|iiisitK>ii of properls iim In* in nin ninnner fj- 
iindi r n coiili ict of Hsli 2J It 1*0 Sec also *' 

iriptiwniix i'lf »r iwiuKj I, 21 31 177 

02 iVherc a |M rwiM roiilratts to buy j’rn* 
I’iirihi«-b r.oi> to !io held on trust fer 

cnnirVtiiic pcrlaiii liojif fii innos and linvs 

f>r. p-rty I • I c hell tlic proiu'rti* accordingly, he 

iinist tiold the property fur 
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their benefit to tlie extent neccssTrj to gno eg^’o 
^ilect to tJie oontmet 

fhis IS foun(le(l on tbe mT\im tint ef|inty inumtes 
an intention to fulfil in obligmon llic use of tlie 
Word acconlingly Kbona tint the luoperty h uglit 
ha\e been o! the «)escnpUon be eontnefetl to 
bnj and settle on trust Pirinstince it lie coiitncted 
to buy mini \eib!e property but pureinscd moseible 
properti lie ciiiiuil be sud to Ime Imught it m jutrsu 
ance of his crntn<t In oilier notds. tlie '•iitiun- 
stanees ittenfling the I'urcliist nui't slnor tint the 
promisor meint to buy the propertx for tlie puij oses 

tbe cnntrKt Tins kin«l of c mtnet or cosenint in 
often entoied int) 111 mirnige Reiilemenls where the 
father of the hiide >i of the bridegroi m or eoine other 
fV cosemuts to buv | ropertj of i eertiin vifiie for 
*ne benefit of the nnrrieil couple Am p jeityinr- 
clnsed iiiswerni, t the description of ilie j n jiertt 
contracted to be purrhi«c<l is fi'ce<l with the trust 


8S Where creditora componntl the clobfi* 
Artvants.e .ecret 

lytriinidbj one of ciedilors b\ i secret nrrnnge* 
sexerai eonpound jneiit uitb the debtor, Piins 
ing cicd tors t 1 

in iimhie auNaiitigo mer hi3 
CO creditors, lie must bold for the bent fit of 
sulIi creditors, tbo ids uitig« so giinetl 


94 In unN i ise not coming ivilbm the 
MOjx* of ins of tliD preceding 
C nstruii'c iru5t« pcitious, wlicnj there u no 
b * tr«-t, Imt the person liiMiig 

)vi'«.C‘\->ioii of pmj>ort\ his 
not the wholebeiutitnl inUnat iberein ho must 
hold tlio proi>erti for tlu luntfit t»f the [letvons 
biMnt, Kucb intore-i or the rs-,idiie thereof 
(is the ci'O miN bo' I» the exttiit ncce«>.ir\ to 
eitwf\ their ju«t diimnds. 
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THE SCHEDULE 

Repeal of Evactments, 
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Benefleiapy—(coHtd) 

where trustee re acquires property 
Wrongly sold by him 

to blended funds 

a partner not liable for wrongful use or 
trust property in Arm business by eo part 
ner trustee 

3 Liabilities of 

wlien throngh fraud causes breneh of trust 
or acquiesces in it 

share of 1 ben tieiarj may be imioiindeail 
he joins in breach of trust obtains aclvia 
tage conceals breach or deceives trustee 
Married wooiau 

4 Rights and liabilities of transferee ofbenefi 

Clary 

Bleaded Rinds— 

right of beuedciary to 
Breach of trust— 
dettned 

beneficiary inducing or acquiescing in 
loiniDg lu etc 
liabiUty for seoTiustee 4 
Constructive trusts 
Implied trusts 

when jiroperty transferred but beneficial 
interest not disposed of 

Bciiami purchases 
Kesiilti gtiusts — 

when tiubt incsj able of eTeoutu n or exe¬ 
cuted nithont exhausting trust property 
Trust foi illegal purpose 
Bequest for illegal purpose 

of which revocation is prevented 
by coerciou 

transfer pursuant to rescindable contract 
Other cases — 

debtor becoming creibtors legal represent 
ative 

advantage gamed by fiduciary 

undue influence 
qualified o«ner 
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Constructive trusts-<«»nM > I'agf, 

proportx TcquiKHt Mitli notice of ovistlng 
contriot Oi 

purchise lij person contncting to Inij 
propcrtj'to Ijo belli on trust 01 

secret sih mfage friineil bj one of hO%eral 
compoiituling croilitori Oj 

constriicti\ o trusts not expressly prov ul- 
c<l for 05 

Obligors iluties lisliilitics and disabili 
ties Od 

saving of rights of boMu fide purchasers 07 

Contribution— 

hetwceii trustees 47 

Definitions— 

Trust 2 


author of trust 1 

Trustee j 

Beneflciarj 

Trust propertj 1 

Bencflcial intorost y 8 

Instruinont of trust j 

Broach of trust 
Registered 

botuo ) 

discharge of trustee . 77 

Disclaimer— 

by Ijencflciarj . 20 

trusteo 20 

aflor acceptance 53 


Discretion of trustees— 

control of Cl 

Executory and executed trust 11 

Fraud— 

\\ ill not W allowed to l>o ell« ctuatoil becauso 
tnwt Is not In proper for n 6 

inci?al trusts 5 

Illusory trusts 10 

Implied trusts 83 R4 

\mooundlne of l>eneflciarv s Interest 75 

Imdemnvty of trustee 51 
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Instrument of trust— 

DtDn'd ,A 

Right to, of tnistco / 
of boacAciar/ 

Interest— 
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Act XXVII or 18C6, 

The Indian Trustee Act, 1866. 

IUcEi\Fft THE G -G’s Assent the SItii 
OcroBEft 18G6 

Act to tonsohdalc and amend the L<tio lelat- 
to the Conieyanee and Transja of 
PiQlieitii %n liixtith hultn tested tn Voitqa- 
gcet and Trustees tn cases to tihieh Ciiglish 
Luc 18 appiicatle 

WiiFRFAS It IS expedient to consohdnte and 
p amend the laws rehttnf; to 

* the conveyance and transCer of 
tnoveable and immoveable properly m British 
India vested in inortpagces and trustees in 
cases to winch English law 19 applicable, It is 
herebv enacted as follows — 

1. [ficpcnl of /let] Itein.alcd bj the Uc- 
pcaJnvj Act (Xir of 1870) 

2. Ill tins Act, unless 
tliG'-' T.. i at ion iljeie bo hoinething repugnant 
In the subject or tonlext,— 
imiuovoablo jtrojvert^ ’ shall extend to anil 
include incssuages, leneinents, 
i'cIm"'' hereditaments, corporeal 

and intorjioreal, ot cvirv 
tciuiie or dcscripiion whatever may be tlie 
t-tiie or interest ihcrcm 

Stock hUall mean any fund, annuity, or 
• c.i<v.v seenritv transferable in l>ooks 

kept by any company or 
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society establislied or to be establisliecl, oi 
transfeiable by deed nlone, or b} deed actom 
panied by otiier formalitieB, and any sbaie nr 
interest therein It shall also include 
in ships legi'.tered under the Merchant Ship 
pmg Act, 1854, or at any port m British ludn 

‘ Hold ” and 'holding ” shall be applicable 
to an\ vested estate, whether 
••^Hold and hold of greater or less 

description, m possession hi 
tnrity, or expectancj in aiij immoveable prfi 
perfy 


“ Contingent light, ’ as applied to immove 
able property, shall mem » 
Cjjncingent contingent 01 executory inter 

est, or possibility courl®d 
with an interest, wliellier the object of the g’h 
or limitation of such interest or possibility be m 
be not ascertained also a right of entry whether 
immediate or future, and whether vested oi con¬ 
tingent 


Convej ’ and “ conveyance, ’ applied to 
anj person shall mean the 
Corney coi execution by such person ot 
veyaiicc every necessary nr suitablo 

assuiance foi conveying or disposing to another 
immoveable property which such peison holds 
or in which he is entitled to a contingent right, 
either for the whole estate of the person con¬ 
veying or disposing, or for anv less estate, 
together with the performance of all formalities 
required by law to the validity of such con 
veyanco including the acts to bo performe 
by married women and tenants in tail in 
aneo with tlio provisions of Act XXXI of 1°’ 
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Oo simplij the mn hn of r»««imq Intid tn eases to 
icJit'/j the FiKjUsh Intt ta appheab^e) 

Innsfer slnll menu tlie eseculion ami 
performaiitc of e^t^J (Iceil 
1 ,^ 'i peison 

entitled to stoik or Government securities enn 

trinsfer sucli stocl. or Government becuritics 
from himself to another 

IIicli Court Rhall mem cverv Comt non 
01 hereafter estahlislied under 
H sh Coori Statute 24 V 2 J ^ ict cap 

104 an I lU the Chef Court ofthePanjah 
and the Chief Court of Lower Buima or such 
one .1 mare T.i hes of the said Courts respec 

meU ,, Si be .ppoin.e,! 1;- .bo Cl.,of T.ot.ce 

m tl,o scior I,.<Ue ", ‘'"I ''"hS .n,l ? 
enterlun ■.ppliealioil^ -.n.! mll.e orders unclir 

this \ct 

Trust elioll not luosn ll.e liutios ii.t.d.nt 
to an estate convejod I \ ua' 
roi Trosic- of jHoilcace hut with this 
cxo<.p„o,. tl.c «o. Is trust • Siul tn.stot 
sl.sll esieuj .o sn.l m. u'l- .■"P''od o.. 1 o. 
struot.rc .ru,.. S...I sl.sU os.o.ul . .... . . I. 

cs^e, nlicro .1.0 ....• o> l.ss s ...o 

e’tstr nr ....trOst ... H. S'-bj t. 1.0 Iru-., U.,d 

el.sll os.n.ul .o ... 1 inclu.U th, il.itirs in. . U... 
to the on.ee-nl .ser.itor or n.l.......s.r.lor .1 i. 

decea-se \ pcr-*ot> 

Linalu. slmll nu m »«' 1 i-'M"h'’‘'dl 
luM liM futil Iv dll 
Uni. I ,rh if 1." ' I' 

so.... I ......1 '...1 ""1 >11 I .......S...k 1.1- 

affairs 
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Person of unsound mind ” shall mean am 
. Person person not a minor wlio not 

sound mnd having hopii found to be a 

Inn-tic shall be incapable 
from infirmiU of mind to manace Ins oim 
affairs 


In the case of a mil made or an intestacr 
„ , , , occurring before tlie first dav 

Ms«e **" * of January I8C6, hen ’ shall 

mean the person claiming 
ail interest in the immoveable jnopertj of a 
deceased person under the laws concerning de 
scent applicable to such piopertv , aud“de' 
visee shall. Ill addition to Its ordniarr bignifi 
cation, mean the heir of a devisee and tlie 
devisee of an heir and geneiallj anj person 
claiming an inteiest in the immoveible piopertj 
of a deceased peison not as lien of such de* 
ceased person Imt In a title dependent solel) 
upon the operation of tlie laws concerning 
dev ise and descent 


In tlie case of a will made or an intestncj' 
occurring on oi after the first daj of Janiiarr 
18GG, “heir ” shall mean anv poison claiming 
an interest m the immoveable piopertv of a 
deceased person iindei the rules for tlio distri¬ 
bution of an intestate’s estate and ‘‘devisee’ 
shall mean any person taking immoveable pro¬ 
perty under a Ijcquest. and anj person, other 
than an ewculor or idministrator, claiming an 
interest in immoveable propertv, not as entitled 
thereto under the said rules, but by a title 
dei)endeiit solelv upon the operation of the laws 
'ifoiicerning intestate and testnmenfniT sneces- 
sion • 
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ilortgnge ’ shill he ipplicible to e\er> 
Moriga},e estitc Or interest in lmlno^e 

able or ino\eiblo propertj 
t'hich would in the High Coiiit be deemed 
tnerelr i secuntj for monej 

Person shill include ms comp'in% or 
lerson association oi bodi of per 

sons tthetlier incorpontcd or 
not 


ords importing the singular number onlj 

Ge»d=r P®"”"* 

or tilings words importing 
the plunl number sliill apj>l\ to one person oi 
tiling words iiin>ortiiig the imscitliiie gender 
slnll extend to i feiuile 

3 The powers iiid mthorities gnon bj 

this Act to the High Courts 
TOii 11)11 lie e'^eiciBcd 
case****®" " " onl\ in cases lowliich Pnglish 
li« is applicible ind miy be 
erercisod with reejiccl lo pi ijxfrty w ithm the 
hcal limits of the cNtnordimn original cuil 
jurisdiction of the said Courts rO'-jiccliieh 

4 hen an\ Imialit or i>erson of unsound 
H ) Co) t » mind sh ill hold am immoie 

CO ewie- Vf able propoiti u| on ai)\ trust 
lumi c t u«ie a a J or \v~ii ofmoUpace itslnll 
mortsij.ces lawful for the High Court 

to mike an order that Mich properti be vested 
in such {crsoii or persons m sucli inanntr ind 
for pueli cstno as the Kit I Court shall direct 
and tin order Riiall haie the saineofTect as if the 
triistu ir lunrtiricet ha 1 ben sane and 1 arl 
dnh oMiuieda conveianct of t!ie proj^rti in 
llie srnuc manner for the same e-tatc 
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5 When 'iiij Inn'xtic oi person of I 

miti<1 fill'll! he entitleil to'll y 
ghi"' contWfrent right m “ini <m 
^ moie'ible pioperty upon nni 

tinst or br "IN of mortgage it shall be lawful fir 
the Higb Comt to mabe an older wholly relens 
mg such properly fro n such contingent right or 
disposing of the same to b ich person oi persons 
as the said High Couit shall diiect and th® 
ordei shall haie the same effect as if the tiustes 
01 niiitgagee had been sane ami had duly 
cuted a deed so leleasuig or disposing of the 
contingent right 

6. When any lunatic oi person of imsoiuid 
,j . _ mind shall be solely entitled to 

tSiir.SV"? anj Stool or Qoieriira8i>‘ 
vernment se tries securities or tO BllJthing 
a'’tion upon any trust or 
war of moitgage it shall be 
laufitl for the High Couit to make an order 
lesting in any jyeison orjeisons the light to 
transfer such stocl or (Joaeinment secimties 
01 to leceive the dvviacnds interest n\ niccuis 
thereof or to sue for and recoier such thing 
action 01 an\ interest iii lespect thereof 

and when any peison oi peisons shall h0 
e ititlecl jointly uitli any lunatic or per on of 
unsound raind to any etock oi Government 
secniities oi thing in action upon any trust or 
by way of moitgage it shall be lawful for the 
&aid Court to make an otdei lestmg the right to 
tiansfer such stock -01 Goieriiinent sccmities or 
to receive tli°diMdends iiiteiest oi income there 
of or to sue for an I ii.coici such thing m act on 
or any intereot m respect thereof either in such 
person oi persons so jomtii entitled as aforesai 1 
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or in such last-nientinne<I person or persons lo- 
getlier with any other peison oi persons llio said 
**>?h Court may appoint 

7. Wlien an\ stock or Go% eminent seou- 
I’o'ver to tran^fe^ ‘ AlCS shall lie st'lTtdin/> 111 the 

st'^cl or o-nern mine of any tleceasetl person 
went s-curii«.s of t\ho<«e executor ni admiiu-Ntia- 

3e ea>ie<l . , 

tons a lunatic oi person of un- 
Sound mind, or «hen anj thing in action siiall be 
'ested m anj lunatic or person of unsound mind 
as the executor or admunsfrator of a deteased 
person, It shall be lawful for the High Court to 
ttiake an order lesiiim the right to traiisfei 
Such stock 01 GoMTumiut securities oi to 
recene tlie dnidendH, inieiest, or income tJieie- 
t>f. or to sue for and rccoiei siuh tlungm action 
or anj interest in respect thereof in an,\ person 
Or person-^ the said Court maj api>oint 

8. Wheiieier anj minor shall hold any 
H„l, Coon ,„aj >ml.l 0 ^e•lWel,topertyu poll ail) 
i.on\-j e»5st<.« <1 tiusioi hy wax of mortgage, 

atij ,, <i,all he iaw fnl for the High 
or Kagees Coiiit to make au order lest- 

«ng such pinpeitj in Mich |h tvon oi petrous m 
Such mannei ind for such estate as tin* Paul 
Court sliall direc* iml the nuler shall ha\o the 
same cdcct as if the minor trustee or mortgagee 
had attained liis majoritv iiul had tliiK execut¬ 
ed a conveiauce of the projwm in the same 
manner for the same estate 

d. Whoro au\ miu>r shall (>e entiilo 1 to 
ni\ nntingont right in am 
'111 iiiiHio'eihJc prop'rir iipin anv 

•nJ mortcu,-«-» ’ tru-t or li\ Wat of mortgage, 
11 shall l>« liufiil for the High 
Court to make »«» orler whollv relcasinj* suj'i 
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property fiom such contingent right or dispo= 
ing of the sime to such person or persons as tlie 
said Court sliall direct and the order shall haie 
the same effect as if tho ininoi had attained lus 
majoritj and had iluly exccxited a deed soreleis 
mg or disposing of tlie contingent light 

10. AVhen any peison solelj liolding an\ 

High Co rt m-y HTiinoveable property iipon any 
coivey estate of tiiist shall bo oiit of the juris 
t ustee t of ju s diction of tho High Coirt or 

ono ourt cannot ho fuind it shall be 
lawful foi the said Couit to make an orier 
nesting such propeitj m such j erbon oi persons 
in such maimer and foi s icU estate as the sai 1 
Court shall direct and the order shall haio the 
same effect as if the tmsiec lia 1 diil} executed 
a con\e>aucc of tho pioperty in the same man 
ner and foi the samee&tatc 

11. When anj |>oi8on or jiotsons shall hold 
Hgi Cou t may '‘“3 immoteablo pioperty m 

' ■- nusl jointly u ith a person not 

within tho j iristiiction of the 
High Cotiit or t\ho cannot be 
found It shall be lawful for 
the said Court to mal e an 
orclei vesting tho propertj iii tho person or pei 
bons so jointlj holding or iii such 1 ist mentionc 1 
person or persons togetlici with anj otliei per 
sonorpcrsois in aitcli manner niid forsucli 
estate ns the said Co irt shill diicct and the 
order shall have the same effect ns if tie 
trustee out of the jui is liction oi wiin cannot bo 
found had duly oxccuted a coniejanco of tlio 
propoit} m tho same maunci fn tho same 
f'state 


n ke or le 
le »u a I old 
no cable p ope (j 
Cl c ust j ily w tl 
le so s uc ol jur a 
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12 . ^\ hen anj perbon eolely entitled to a 

contingent right in anj im- 
Coningcnt lights nio\eable piopertj upon anj 
trustees trust fthall be out of the juris¬ 

diction of the High Court, or cannot be found. 
It shall be lawful for the said Court to make an 
order wholly releasing such propertj from such 
contingent right or disposing of the same to 
such person or persons as the said Com t shall 
direct and the order shall have the same ehect 
as if the trustee had duly CTCCUted a convejance 
so releasing or disjwsing of the contingent 
right 

13, Wlien any person jointly entitled with 

anv other person or peisons to 
aconli..eont ngl.l in a.ij iin- 
rer.oi.»jtintljetit. moveable property upon any 
v!e<S wall ptlwrs (Hit |,„ 9 t 8 lnl!he out of tho Jims 
connnEe.ii'riglu m diction of the High Couit or 
immoveable I r( r<fr. caiuiot be foiiiid, It shall bo 
lavtful foi the said Court to 
make an order disposing of the tonlingeiu ngiit 
of the j'Cison out of the jurisdiction or who can 
not 1)0 found to the peison or ptrsona so jointly 
entitled ns aforesaid or to buch Hst mentioned 
person oi persons together with ni.v other person 
or persons, and the order shill have the same 
effect as if tlic trusice out of the jui isdiction, or 
who I uniol be fouiul hid duly executed a 
convey vnee so relcnsing or d spo-ing of the con 
tmgent right 

14 Where there shnll linve heentuoor 
moie perMUW joiiilh holding 
Whfn uivf.isiv aiij immoveable proiiertv 
I'ru.il^. .u vn-^V* upon any trust nnd it shall 
he uneertnni winch of soch 
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Irnstees w'ls the snni\ot it slull be lauful 
the High Court to make in order nesting 
piopertN 111 such person ot persons msucUmiij 
iiei iiid foi snch estate as the said Court shall 
diicct and the onler shill)iite the same 
as if the aurvivoj of such tiustees had dul} exe 
cuted a conrsyance of the property m the same 
manner for the same estate 

15 Where anj oue oi inoie peisou oi p?'' 

HOU8 shall hate held anj ii» 
wui inirertaii mot Cable propel If upon anv 
r 'corded}”'**' Ititst and It shall not be 
knotrii as to the trustee la't 
] nown tn have heUI such pmpertj, whethei h® 
he li\ ing or dead it shall be lawful for the High 
Coin t to mal e an order vesting such propertv 
in such pcisoii or persons in such mainier 
and foi sucli estate as the said Court 
direct ami the onler shall have the same effect 
as i£ the last liiutee had dulv executed a con- 
vejance of the propertv lu the same manner 
for the same estate 

16, \\ hen any person holding any immove¬ 
able propertv upon any tinst 
intestate as 
to such propertj without an 
hoir or shall have died and it shall not he 
known who is his heir or devisee, it shall he 
lawful for the High Couit to make an order 
resting snch property m such person or persons 
111 such manner and for sucli estate as tiie said 
Court slmll direct and tiie order shall have 
the same elTcct as if the lieir oi devisee of such 
tiiistee had dul} execute 1 a convejauce of tlie 
propel ty m the simc mannei foi the same 
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17, When .^n^ immo^eible propeitj ibsnh- 
ject to a contingent right in 
right of iinhoni peiMJll Of cH<ts o£ 

0 n .ruit e xmbom persons who npon 

ctunin" into existence, would, m respect 
of, hold such propertN upon 'inj trust, it slnll 
heKuful for the High Court to mske an order 
which slnll wholly release an I discharge such 
propertv from such lontingciit right in such 

unboin person or chs^ of utilioiu pen.oii'. or to 
make an order which bliall test m auv person 

or persons the estate or estates which such 
unhorn person o, class ,.f unborn persons would, 
upon coming into existence hold in such pro- 

P®’"*' 1 11 

18. In eter\ case tvliere am person holds 
or bhall hold jointlj or solely, 
am unmoieablc propertv or 
1 ^ or shall be cntuled to a 
contingent right therein upon 

... n«st and a demand shall 

** * been made upon such 

trustee hs a peison entitled to require a comev- 
ance of such pro,x>rl 5 or a dul> authon/ed 

agent of swell last mentioned person requmug 

such trustee to.omis 

such (onlingeutiighl It «h dl ho lawful for 
the 11.ch Cou.t if the -aid Court shall he 
satislu I that vmhmi-.ee hij. wilfulK 
or neglected to comes the said propertv for the 
spin of twolitc eighi d«s after sui li ilcinami 
to mike in ord< r ve-ti'ig Mich proi>ertv in sue i 

mrv nor ixio-msin smhmaimtr iu>l for such 
'Mate as tlio t'onrl shall direct, or rtl.asmg 
s,ul. c-oimngcut right in Mich luanner a., the 
Conn ^haU direct, aullhe sail order shall 


V wert> rnnks 
erder ( r cescins 
e»tue on refusal or 
ot irU'Wt 
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ha\e tlio s^nle effect is if tlie trustee bad duly 
executed n, comejance of the property, or ^ 
release of such right m the same manner and 
for the same estate 

18. Wlien any person to nhom any mi 
p„ ^ moa cable property has been 

n place of moriga^ conieyed bv iiay of mortgage 
tee * shall have died mtho't 

haa ing entered into the posses 
Sion nr into the receipt of the rents and profits 
theieof and the money due in respect of such 
mortgage shall haxo been paid to a person 
entitled to recene the same or such last men 
tioned person shall consent to an order for the 
reconxejance or aesling of such property then 
in anj of the following cases it shall be laiifid 
for the High Com t to male an order xesting 
such propeiiy m such peison or persors m 
such manner and foi biicli estate as the said 
Court siiall direct that is to saj — 


when an heir or dexisce of such mortgagee 
^lall be out of the jmisdiction of the High 
Court or cannot be found 

when an heir or de\ isee of such mortgagee 
shall upon a demand by a person entitled to 
requiio a co iveyance of such properly or a duly 
autlioiized agent of aucli last mentioned person 
haxe stated in writing that be mil not convey 
the same oi shall not enmey the same for the 
space of twenty eight daxs next after a proper 
deed for couxeymg bucIi property shall hare 
been tendered to him by a person entitled a* 
afoiesaid or a duly autborired agent of such 
last mentioned person 

"hen It si all lie uncertain which ofscxeral 
<le\i8ees of such mortgagee xxas the sunnor 
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when It slnll bo unccrtim IS to tli 0 8ur%nor |^®2C 

of several dcMsees of such mortgagee, or as to 
the heir of such mortgagee whether he be In mg 
or dead 

when such mortgagee shall ln%e died m 
testate as to such property and without an heir 
or shall have died and it shall not be known 

wlio 18 his heir or dcMsee 

and the order of the said High Court made 
m anv one of the foregoing cases shall have 
the same effect as if the heir or deMsee or stir 
■vuingdeMsee as the case may be had duly 
•executed a toiwejance of the propertj in tlie 
same manner and for the same estate 

20. Ine\en case where the High Court 
shall under the provisions 
P©\cr to appj « of this Act be enabled to 
cma make an order having the 

effect of a convejance of any 
immoveable properU or having the effect of 
a release or disposition of the contingent right 
of anv person or persons horn or unborn it 
shall also 1 e lawful for the High Court should 
it be deemeil more troiivcnient to make an or ler 
appointing a pernon to convej snih properiv 
or nlcaso ir dispo'^e of such contingent right 

and the tonvevance or relea'-c or dispo-Nition 
of the person so ap|K)intcd shall when in con 
formitv with the terms of the nnler hv which 
he ih appointed have the same effect in convev 
ing tin iropirtv or releasing or dufKising of 
till contingmt right as an order of tl i High ^ 

C nrt vvoiiH in the pirticnlar ca^i have had 
on ler the prov iivinH of this \ct 

Incvirv cas'whcn the High Court shall 
under the provisions of tins \ct. he enable 1 

c:ii 
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ss to make an order ^estlng in anj 

persons tlie right to transfei any stock transK 
able in the books of anr company or socie 
established or to be established, 
belaufuHorthe High Court, ’f 
more convenient, to make an order ' 

the secretary or any ofTiccr of such eo p 
or societj at once to transfer, or join in tra 
ring the stock to the person or peisons 
named ni the order 

aod this Act shall be a full and complei 
indemnity and dischaige to all 
societies and tlieir olTicers and seiraiits 
at ts clone «>r permitted to bo done pursi 
thereto 

2 <. Wlieii anyperaon or persom 

jointly entitled With any 

.S" jrSZJ spoonlot the Jurtetl'tW"J 

ment scfuiities j>m the High Oourt, Of nho 
ed u th iiiisteea out not be found, or concemitii 
^.jcertai. 

irhether lie be living or dead to any stock o 
Goveinmeiit secunticsor thing m action upO' 
anj trust, u shall be lawful for the said Coiir 
to make an older \estiiig the right to trans e 
such stock or Goaeinmeiit secuiiliea. oi t 
leceive the dividends, interest oi income thereo 

oi to sue for or recover such tiling m action o 

rnj inteicst in lespect thereof, either in sue 
peison 01 peisons so jointly »'niule(l as afoiesai 
oi 111 such last mentioned person or pcrsoic 
togc'ther with any person or peisons iho sai 
Couifraav apjxiiut 


lien any solo trustee of any slock, 
ment securities, or thing in nclioii shall i 
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out oE the jurisdiction of the siicl Court or 21 * 
cannot he found or it ehall he uncertain wliothei ^3 
he he Inuig or dead it shall be lawful for the 
Mu! Court to make an order aestiiig the right 
to transfer siicli stock or Goaernment secniities 
or to receive the durdends interest or income 
thereof 01 to sue for and reco\ er such thing in 
action or anj interest in respect theieoF in anj 
person or persons tlie said Court inaj appoint 
22 . hero ana sole trustee of anj stock 
Government sec u ri 1 1 DB or 
•Sk\? tli'ng I" »«">■' slioll neglect 

transfer or refuse to transfer sucli stock 

or Goaernmont securities or 
to receiae the diai lends interest or income 
lliereof or to sue foi or recover kucIi thing in 
nclioii or anj interest in respect thereof ac 
cording to the direction of the person ahsolutelj 
entitled thereto for the space of iwenta eight 
dajs next after a request in writing for that 
purpose shall liaac been mad© to him bj the 

f iorson ahsolutelj’ entitled thereto it shall be 
awlul for the High Court to mal o an order 
acbtin^ the le right to transfci such slock 
orGoacnimenl eccuilties ortorecciac tlie ilivi 
iltnd'* interc-'t 01 income iliercof or to sue 
for and recover such thing in action or ana 
itUtrest 111 rcs|Teci thereof in «acli person 
or persons as the said Court niaj-appomi 

23. \\ hero ana one of the tnistcc'. of ana 

aai n e fscT Goaomiiiont securities 

■il I r<- ef kC thing in action shall 1 ec 
\ » - I t » l©ct or refuse to tran fer sucli 

I \ owf 1 ^ u- K* stock or Govcnimcnl securities 
or to ic'ceiac the divil nd- 
inttrc-i or mconie thereof or to «ne for or 
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!3 24 ieco\er6ucli thing in action according to ^ 
direction of the person absolutelj entitled ther^ 
to for the space of tnentj eight dajs next a ^ 
a reejuest in n nting for that purpose shall ha 
been made to Inm bj such person, it sha 
lawful for the High Court to make an or 
\esting the right to transfer such stock ^ 
Government sectmties oi to receive the '' 
deads interest or income theieof or to ®ue 
and lecover such thing in action in the o i 
trustee oi tuisteea of the end stock Goveinin 
securities or thing in action or in anj P®*"® , 
or persons whom the said Court may appo 
]omtly with such otliei trustee or trustees 

24-, When an\ stock oi Government secu 

nties shall be standini? m the 

Wien stock sole name of a deceased persoB 

-.nd Ins executor or 

trator shall be out of t 
jiuisdution of llic High Court oi cannot 
found 01 It shall ho wncertam whether sue 
executor oi administrator be living or dead o 
such executor or a<hninistrator shall neglect o 
refuse to tiaiisfer such sloci or Governmcii 
securities oi receive tlie dividends interest o 
income thereof acconling to the direction of • 
person absolutely entitled thereto foi the spac 
of twenty ei^ht dajs next aflei a request i" 
writing Joi that purpose shall have been ma 
to him by the i>orson entitled as afortsaul i 
shall he law ful for the bsid Court to make a 

order vesting the light to transfer such stocK 

or Government secuiities oi to receive ' 
dividends mtciest or income theieof m 
peri^or or peisons wliom the said Court maj 
ippoint 
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25. Where tvuv order sh'xU U'\\e heen 
mode tinder this Act testme 
tffectofcrdervesl ngljj to aiu Stock or 

itaasfer stock fic vioternment securities m onv 
person oi per-.mis appointed 
the High Court such legal right shall test 
acconljnglj, and thereupon the person or per¬ 
sons so appointed are hereby authorized and 
empowered to execute all deeds and poweis of- 
•^ttornoj, and to perform all acts relating to the 
transfei of such stock and Got eniment securities 
>nto liisortlictr otrii name or names oi otliei- 
wise or relating to the receipt of tlio dnidends 
interest or income tliercof to the extent and 
in conformitj with the terms of such order 
All companies and associations whateter, 
and all |>crsons slnll he equal- 
b Ix'untl nnd compelhhle to 

r'ywilhreauisiiinni , .1 .1 ‘ 

ofperjojMnitfjtffj coinplt with the requisitions 

of Micii |>crson or persons so 

nppointed as aforesaid, to the extent and in 
conforimt} witli the terms of eurh order as sucli 
companies associations or jiersons tvonldhave 
been bound and ti)nij>elhbl« lotoniplt irjth tlio 
rotiui&itioiis of tho i>eis»ou m whovL pi leo such 
apjxuutmeiU shall hate bten inaik anil shall 
be equallt iiulemnified m com- 
Indt-mniij plviiig with the requisitions 

of such person or j>«r>oiis so appointeil as lljpv 
would hate been indemnified in coinpltinc trah 
till nquisiiion «>f the persm in wh is-* place 
eiu li apivuiUinent shall hat*. Inen made 


\ft. 


p. . ^ 


itm in writing «f m\ vtnh orvler 
I f of lh« High Coiirl CO icernuig 
or**! ant ■**fsk orGotprnment se<.a- 
ritirs ehall bat, been piren. 
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to 25 ** Bhall not be lairful for any company or associa 

27 tion, or any person hatin/; received sucli notice, 
to act upon the requisition of tJie person m 
vvliose plice an appoiiitnient shall liave been 
made, in anj matter relating to tlie transfer of 
such stock or Government securities, or the 
pajment of the dividends, interest or income 
thereof 


26. Where aiiv order shall Inv** 

made under this Act hr the 
H'Kh Court, test.uglhclesa! 
ihin, MI« not! ritiht to sue for or urover 

anything in action, or any 
interest m lespect thereof, m an^ pei«on or 
persons, such legal right shall vest accordmglyi 
and thereupon it shall be lawful for the person 
or j)e”sona so appointed to carry on commence 
and prosecute in Jus or their own name or 
nam<»8, anv suit or other proceeding for tlie 
reio\orj of such tlnng in action, in the smie 
manner m all respects as the person in vrliose 
pheo an appointmont shall have been made 
could have sued foi or recovered such tlimg 
in action, 

2T. Where anv person shall neglect or 
Tcfiise to transfer any stock 
Government securities, or 
e.giit to receive the dividends, in- 

° vv'iinK tercst or income thereof, or 

s'fch*per=on*a» Court soo for or recov er any thing 
apponi* ‘ in action, or anv' interest in 

respect thereof, for the spico 
of twenty-eight davs neat after an order of the 
High Court for that pttr|>ose filiall Iiave been 
strvLd upon him, it shall bo lawful for the 
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‘h'vu! Court lo Ill'll e in oider \tsting all tlie 
rjglit of such person to tniiifcr sui li fitock oi 
Goiernment securiuea or to leiene the divi 
dend^ interest oi income thereof or to sue for 
*111(1 re-’cier such thing in "iction or "inj interest 
tu respect thereof in ruiIi person or pei&ous 
as the stk! Court mij appoint 

28 . M lien nnj stocl oi Goieinment seen 

iities shill he st'iuiliu^ in 
Smiar nrier n the sole mmo of i deccised 
t.ke^n*8(ea by OM.CUtor Or 

'idministmioi shill refuse or 
neglect to tunsfer such stock or Goiernmeut 
«ecuruies or lo-'orn the dividends inteicst or 
iiKomo thereof ^or the spice of tuentv eight 
di\8 lieu after in order of the Kigli Court for 
tliTt purpose shall hue heeii sened upon him 
tt shill be liw lul foi the siid Court to mike 
ati order vesting the right to tunsfer sndi 
stock or Government secmitics or to receive 
the dMidendfi inferes^t or imv>m< tlieicof in 
anj person oi jictsons whom the siid Court 
inaj appoint 

29. \N hen im oidtr tieiiig or purporting 

, 1 htt t lo lo under this SilshiUht. 

fsr Mxk'i > -t n mile hv the Hiuh Court 
P|.r« 1. xip n ei t>\ MMing the fight to inv stork 
or Government x-(i\irnn.«^ or 
vC'ling the right to triiwf^r in\ stock or 
Govt ntim lit bX nrifics or vcxtin^ the ric.ht to 
nU f ir the trinxfrr of m\ ».tO(.k ir l.>o\irn 
imnt MHunliOx in inv i»crv n or j'er- ux m 
«\ir\ MU Ii cixi tin It ^il right to innxfi r xuch 
hlotk or Givtrnjneni ►tiinUes ■*) all U't 
act otdinglv 
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28 30 the person or persons so appointed sliaU 

, be autborired and empoirered 

apponted° *’*''*“* to eTcciitfl all deeds and 
powers-of attorney, and to per* 
form all acta relating to the transfer of such 
stock or Government securities into bis or their 
own name or namen oi otiiernise, to the 
extent and in conformity with the teimsofthe 
oidei 

All companies and associations, and all 
pel sons, shall be equally 
compellnwe 

bitions comply uith tJie requisitions 

of such person ot persons so 
appointed as afoiesaid to the extent and m 
conformity with the terms of such order, os 
such companies, associations oi persons would 
ha\e been bound and compellable to comply 
with the re{iuisition8 of the person m whose 
place such appoiniment shall lia\e been made 


30, When any minot shall be solely 
entitled to any stock or Go- 
d^rfor 'cmment securities upon any 

receipt of HiMdends trust. It shall he lawful for 

na e'of'miii^r tru'" Hwh Court to mike an 
najneo minor r » ^rdpr nesting in any person 

OI peiaons the right to transfer 
such stock or Goremnicnt sccuiitics or to 
recene the dirideiuls interest or income 
thereof 

When any minoi shall he entitled jointly 
u ith any otlier peison oi poisons to ain stock 
oi Government securities upon any trust, it 
shall he lawful for the said Court to make 
an order ^cstlng the light to transfer such 
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Btocl or Go\ernment securitiM or to receire 
the du iclends, interest or income thereof cither 
in the person or persons jointU entitled with 
the minor or in him or them together \\ itli 
an\ other person oi persons the snid Court maj 

'ippoint 


31. "When a decree or order slnll ha\e 
ttAeti*eree~.,d« »mde h; tho High Court 

for sale of immovc directing ilic sslo of anj im- 
»bie properly for moicahle propertv for the 

payment of debts . V A *^1 i . r 

pajment of the debts of a 
deceased person e\er\ person holding such 
piopertj or entitled to a contingent right 
therein as heir or under the will of such de 
ceased debtor hhall I e deemed so to hold or bo 
entitle 1 (as the caseanaj he) ujion a iru!»t within 
tlie meaning of this \ci 

and the Higli Court is hereby empowered 
to make an order whollj discharging the con- 
tingent light under the will of such deceased 
tlehtnr of aii\ unborn person 


32. 11 hen ant decree or order shall haie 

jj ,, ^ 1 CPU made bj the High Court 

»hte irfitrrl"' {hr "hell cT Im fore r afl< r the 
gale of wi hi. ] a—'ing of this \rt dirpcliiig 

C°u'f'^'^ *' ® '***' >’nnin\eablo 

] 1 I Prta for aii\ pur}X)Sf> 
\\hatp\ir pipri pirM>n holding «urh projxrti, 
or entitled to a contingent right therein bin i, 
a ivart\ to the *>nil or i rocee lini^ in wl uh such 
decict or order'•hall l>a\c t tnimle an nwun I 
then b\ or lein^ iiberwi* 1m and In «iich 
<h i re< or ordt r hi all I» I •« me 1 h i (o lioj 1 or 
1 e entilKd (as tl e ra*M maa !k>) \iTon a tni t 
lujliiii the nit arnng of this \rl 


22 


The Indus 1BUSTFE \ct [AetJ^XVII 


In esery such case it shall be lawful fo> 

Orde fo Hich Court if the ^nul Court 

estate n I°e oPon shall thinl it expedient for 
\c an e bj party to thepuiposeof Cairymg tsUCll 
out'saiesale iiito effect to make 'll! 

ordei lesting such property 
oi any part thereof for rucIl estate as tlie Court 
shall think fit either in any purchaser or id 
such other person as the Couit shall direct 

Ea ery such order shall ha^ e the same effect 
vn , r A as if the peison so holding o*" 

E(I=ct„!od=r |5e„ free from 

all disabilita an 1 liacl duly executed all propet 
conveyances and assignments of such propertr 
for such estate 

33. "Where any deciee oi older shall he 
made by the High Couit for 
thespecifc peifonnance of a 
contract concerning any 
nioaeable pioperty or for the 
partition oi e\change of "ty 
person* unbo immoveable propei ty or gene 

lallv when any decree shah 
be made foi the convevanco of any immoa cable 
property eitliei in cases arising out of tl e 
doctrine of election oi otherwise it shall be 
lauful foi the said Couit to declaie that any of 
the paities to the said suit avhercin mcli decree 
is made are trustees of s ich property or any 
part thereof within the meaning of this Act, or 
to declaie concerning the interests of uni orii 
peisons who might claim under any party to 
the said suit oi under the will oi aohinfary 
settlement of any person deceased who was 
during his lifetime apaity to the contract or 
transactions eoiiceming which such decree is 


Cou t to declare 
what part es a e 
tru teea of mmove 
able j 01 ercy co n 
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that Such Interests of ujiborn pel<!oiJs aie 3*%, 
the interests of persons wlio, npon coming into as. 
Mistence, nould be trustees witliiii the meaning 
of tins Act 

Thereupon it sliall be liirful /or the High 
Court to make such oidei or oiders as to the 
estates rights and interc^fs of such persons 
horn or unborn as the said Court might, under 
the provisions of this Act make concerning tlie 
^^tates, rights and interests of trustees born 01 
■iniborn 


34, It shall he lawful fcr the High Cnurt 
fewer 10 direct male declarations and 
ho" right 10 Iran* give directions concerning tho 
«*eiclMd '*'*** ^ manner in whicli tlic right to 
an\ stock Government seen 
titles 01 thing ui action vested under the 
provisions of this \ct shall be crercised, 
and tliereupoii the person or persons in whom 
*uch right sliall he vested «hall he lompellahle 
to obej such diiections and declara‘ious In the 
Same process as that bv wlneli other orders 
under this \et are inforeid 


35 In nil ca« s in which it shall lit, eipc- 
iln lit to apjioint a new trustee 
I ower to Cc-uri 1 or iicvT trustees intl il shall 
inj Tew "t hi found incTjicdient diORult 

or impracticable so to do 
without the a-si-tame of the High Court it 
shall ht lawful Air the said Court to make an 
ordir ipisuiitiug a new tru-toe or new trust«es 
win Iher men In am «aisti»i> inisiri nr triisf^s. 
nr not it tli< turn « f mal mg siKh order and if 
ilur Ik* Mirh iru'teo or lrnst,Hs either in ^tib- 
stitutii 11 for, or UI a Iditi n 11 him or them 
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The per'^on or persons who upon the mak 
Po ers of n siicli Order shall be 

t s ees trustee oi trustees shall hate 

the snine rigljfs and powers 
as he or they would hnae Incl if tppointedlv 
deciee in a suit duh instituted 


36 , It shall be lawful for the Hi/?h Court 

Po^er to Court (o ma 1 ing onj order for 

ve t m veabte appointing T iiew trustee or 
rruilW' " tiustees either by the 

same or b\ any subsequent 
order to direct that anj immoveable property 

subject to the trust slnll vest in tlie person or 

persons who upon the appointment shall be 
the trustee or trustees for siicli estate ns the 
Court shall diiect 

Such order shall have the eame effect as if 
the person or persons vrlio before such order 
was 01 were the trustee or trustees (if ■'nj') 
had duly CTeeuted all proper conveyances of 
such property for such estate 

37 . It shall lie lawful for the High Court 

upon making any order for 
\e°t'r gh” *n a new trustee or 

n“ V tru.ieM novr trustees either by the 

same or by any subsequent 
order to vest the right to call for a tniisfcr of 
any stock or Government securities subject to 
the tnist ortoreceiTc the dividonds interests 
or income thereof or to sue foi or recover any 
thing in action subject to tho tinst or any 
interest m inspect thereof in tho person or 
persons who upon tho appoinment shall bo the 
trustee 01 trustees 
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38, \in Rurh n|p«intinim h\ ilip llipli 

t mri of iH« tnistpc« niid 'im 'O 
eurli ciinoMntc or tniiRfer 
^ * ft** *ifon <inl hIiiH opcrnto no 

fiirlhor or otln nviRc ns n dis 
cliarpe to aiij foriiK r or toiitimiinp tniRtPc tlnn 
an apixnntmcnl of ii^w tr«t>(ro«* under nrij po«er 
for tint purpose contnincd in nn} instrument 
would lia\L done 

39. An order under ntiy of tlie liercin- 

Ijefore contained provisions 
o ma> apply appointment of a new 

trustee or now triisteoR or concerning nu} im 
moveable propertj. stock or Government seen 
nties or thing in action subject to a trust inaj 
be made upon the application of am person 
benellciollj intcicsted m such immoveablo pro¬ 
pertj etock Government sccunlies or thing 
m action whether under disabiliiv or not or 
upon the application of aiij ivcreon diilj rinpoint 
cd as a trustee thereof and nii order nnder anj 
of iho provisions hereinbefore contained con 
cerning any immoveable property, stock, Go 
vemment securitiea or thing m action subject 
to a mortgige may be made on the application 
of any person beneficiaUj interested m the 
cijuitj of ledemption whether under disability 
or not or of any person interested in the moneys 
secured by such mortgage 

40. When any person shall deem himself 
entitled to an order nnder any 
»y pei'uon""'*^ of the provisions hereinbefore 
contained U shall be lawful 
for him to present a petition to the High Court 
for such order as he maj deem himself 
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to entitled to lad he mij gne evidence b} afE 
d-ix It or otherwise m support of such petition 
before the said Couit and mij sene such pel 
son or persona with notice of such jjetition a^ 
he maj deem entitled to ser\ice thereof 


41, Upon the hearing of any such petition 
Whaf tt shall be hwliil for the said 

uf-p r-e it^n ^ High Court should it he deem 
ed necessary to dnect a refer 
ence to one of the judges of the Coui t to enquire 
into any facts whicli leqmre such an jn\estiga 
tion or It shall be lawful foi the said Oouit to 
dnect such petition to stand over to enable tl ^ 
petitioner to adduce evidence oi further evidence 
before the Court oi to enable notice oi any fur 
thei notice o£ sucb petition to bo served upon 
anj person oi persons 

42. Upon the hearing of any such petition 
, ^ It shall be lawful for the 

pet t on wtiiorvui?* High Couit to dismiss such 
outcsi* petition with or without costs 

or to mal c an order tbeie 
upon m conformity with the provisions of this 
Act 


43. W iiensoever 111 any cause or mattei 
lowe t makeor by tlieevideiice adduced 

dfr i 1 ca se * tJierein OI by the admissions 

of the parties or by report of 
one of the judges of the Couit tJie facts neccs 
saiy foi an older undei this Act shall appeal 
to tlie Iligli Couit to be sufTiciently pioved it 
shall be lawful foi the said Com t eiflier ujioii 
the hearing of the said cause ni of any petition 
OI application m the said cause or matter, to 
make such orilci iindei this \ct 



I6CC 1 Tnr Ki UN 1 1 i«Ti f \cr J7 

44, j«» onier I’in)) )jo iii i h ■ ** 

tmJir tills \ct 1>\ the High 
CourtCourt for the j>iir|w so of c m 
<^iai «(rjra n 1 \etitig nin ikikiou nhlc pro 
n attcr'c'^nia'''J • *" ^O*" the Jllirposc of 

ih-rein rcletsiiig or disposing of nnj 

roMliugciit riglit mil ftiich or 
tier Blnll bo foiui It J on su slkgition of Jho 
iwrsoml incspiciiN of i tr istcc or inortgsg e, 

Oran allegation tint a trustee or the heir or 
deijseo of a mortgagee is out of the jicriedictioit 
of the Higli Court or cannot he found or tliat 
13 uncertain Trhich of ecicril trustees or 
W’hicii of 6e\ or il do\ isoes of a mortgagct « as tlie 
Suriivor or uhethcr tho last tiiistee or the 
heir or last sunuing devisee of a mortgagee be 
living or dead or on an allegation tint any 
trustee or mortgagee 1 as died intestate uithont 
tn heir ir lias iliel and it is not known who 
n his 1 Lir or devisee then in an) of such cases 
tl 0 fact that the High Court has made an order 
upon such an allegation shall be conclusno evi 
deuce < f the matter so alleged in anv Court of 
Cnil J(i licit ire ttpoii anj quesfion as to the 
legd validitj ol tho order 

I’rov iilc I al \avs that nothing herein contain 
lovers »s (o re ‘ ^ shall prevent the High 
c eia ce ol m ( o jrt directing a recoiive) anc© 
no eabl i oie ij immovcable proportj 

< inveved or assigned bj anj 
order under tins ) t or a re lisp aii on of a»^ 
cuitingent right convcvi I or dispose I of bj 
Buchnrler an 1 U xhaU I e lawf il for the s-xul 
Court to duett aiiv of the pirties to aji) smt 
coiu riling snth propertv or contingent rig 
to pav anv coats occasioned hr the order ua 
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tills \ct, when the same shall appear to hue 
hern improperly obtained 

45. It shall be lawful for the High Coirt 
„ , . to eTercise the powers he’-e n 

Tru te^ofcla iiy ... f ... -f 


confeiied ior the purpose 


of 


nesting any imnioicable property stoch Go'or 
ment securities oi thing in action in the trustee 
or trustees of anj chanty oi societj o%ei whic“ 
charity 01 society the High Court uould haie 
juris liction upon suit duly instituted whether 
such trustee or trustees shall ha\ e been duly 

appointed by any ponei contained in auj deed 

or instrument oi by tlie decree of the said 
Court or b^ ordei made upon a petition to the 
said Couit 


46. "Where any minor or person of un 
Mo =; of m or. ““"J '"""I shall * 

and persona of on to any money payable in ais 
»ou d n d 10 be charge of any iniinoi eahle pro¬ 
ps to Court perty stock Go\enneut seen 
iitiea or thing in action con\e\ecl or transfeired 
under this Act it shall be lawful for the person 
by whom such monei is payable to pay the sane 
luto the High Comt in trust ill any cause then 
depending concerning siicli money or if theie 
siiall be no such cause to the credit of such 
minor or person of unsound mind subject to 
the order or disposition of tJ e said Cour* 


and it shall be lawful for the said Court 
upon petition in a summaiy u ay to order any 
money so paid to be imested m Goiernment 
secuiities and to order payment or distribution 
^thereof or payment of the dividends or Inter 
cst thereof as to the said Couit shall seiin 
reasonable 
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liprp in nn\ suit commenced or to be 
Court iTn\ mikr roniincnrcd in llio High Court 

<3«rec in »b <*n - n fthlU IJC midc to -ififtOTr to 
^ llip Court tliit diligent Roorch 

and enqum li'i\c been inido after inj person 
tnade i defendant ulm is onlv a trustee to 
sprve him tntli fbc process of tlio Cotirt and 
diat lie rannol be found it hliall be H\rfnl for 
d>e said Court to hear and tieterminc sncli cause 
and to make sucli ibsolutc ilecree tin rein 
against eaerj persan uJio filiall appear to it to 
he onl\ I trustee, anil not itlicrniRC concerned 
tn intertsl in the matter in *jucstion in such 
atid the same manner as if sach trustee liad 
been ilulj ser\c I intli iJie process of tlie Court 
and Ind appealed at the lieaiing of such » ause 
Proiided aluajs that no such liecreo shall 
Dec ee not i-frec bind alTeci or in ftiiMTiso pre- 
1 « tho t •erMc- jcidice an^ person against 
oi prcK-e H whom the stmoRhall be made 

iMthout sen ICO of process upon him as nfore 
said his heirs executors or administrators for 
or tn respect <af ant estate right or interest 
uhicli Riiob ] erson aball ba\e if tlip time of 
makii g sntli lerree for Ins own use oi 1) nefif 
oi othciwise than as a trustee as afnresud 

48. r>er> ordei to be made under this 
Net which shall haio the 

h^r'rabie”^''^w'iii ‘’ffect of a coiiiejauce of an\ 

sane"^ stanpd y tiumoieahlo properti or a 

a'.dffN of convej t>-ansfci of am Rifch stock 
' Goiernment securities or 

thing in action as can oul> lie iransferre I h\ 
fitampcl dccl or for the transfer of whicli a 
fifainp IS iie<e'-san shall Iw cliargeabJe witlj f})® 
like amount of stamp dnt\ as it would hare 
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50 


been clnrge'ible with if it had been a deed 
executed oi tnnsfer mide hy the prison or 
peisons holding sueli propeilj oi entitled to 
3 ucli stock Government seemities oi thii g 
action 

1 \ery such oidei shall be dtil^ stamped for 
denoting the payment of the said duty 

49. 'Ihe High Couit may order the costs 
ind expenses of and i elating 
to the petitions ciders direc 
tions conveyances nnd trsns 
fers to be made in pursuance of this Act or any 
of them to be paid and laised out of or fion^ 
iinmoieable or moveable property or tfie leit® 
01 produce theieof in lespect of which tli® 
same respectively shall be made or in sucn 
manuei as the siid Comt sInJi timik propei 


50. 

^of 


Upon any pctiium being pieseiited 
nndei this Act to the Higb 
:e I ng Court conceining a peison of 
srvund unsound inind it slialt he 
lawfu’ for the said Court to 


make an order diiectiiig <iii enquti} whether 
such person is or is not of unsound mind and 
incapable of managing himbclf an i Ins aiTairs 


ijuch oiders sbiJJ have the same 


Eflect of o (Je 


the like oidei made nndei 
section 1 of Act A.X\t^ of 


1858 (to legulate pioeeeditigt tit hnacj in 0 
Com ts of Jndieature eatahltshe I It/ liojal Cl” 
tei) and the enquiry directed to bo m ide shalj 
he made in all lespecis in manner declared and 
prescnbei! for mating an enriuiiv uniJei the 
last mentioned Act 
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Till' Iltpli 


Po. 

fTdrr 

qu.r> 


[■f n'-m-iit 
pm-Jinj; r. 


eluded 


lurt mix iwhIjwiu* tnakm** au\ 
order u|>on the petiiion pro 
M'tilid as nfnrosniil iiiitil .in}i 
ciupiir} Ro tliri*cti*tl to be made 
slnll lia\c been liinllj con- 


51. Upon .ain peliiion under tins \(t 
bonp pnseiitcfl to tlio Iliali 
be Uirrci Uourt U Khali be l.nrfiil for 
the hanl Court to post|)one 
tnalviiiff an\ order upon Borh pctuioii. until the 
rijjht of liio petitioner Bhall lia'c been deekred 
in a suit dulj institute * for tint purposo 


52. C\cr\ ortloi made or purporting to be 
made under this Act bj the 
Iiidc-nniu ti i-r Hn'Ii Coiirtsliall boa comiilete 
uni*e An"* imlemiiity to all persons H hat- 

so<‘\cr for anj act done pur¬ 
suant tlioreto and it shall not lie necessiry for 
such persons to enquire conceininBthe piopnetv 
of such ordei, or whethei the Iligli Court has 
jurisdntion to make the sunc 


53 


Vny order made l»y tho Hijjh Couit 
^ under this \ct shall lia\o tlm 
* siineeficct ind bo executed m 
the same ni umei, as a decree 


Slioit lille 

Act I'sOG ” 


54. Ibis \ct nnj be 
cited aa “ The Indian Trustee 


55. [Applii'atiou of Ae# fo St»nif« Scttle- 
meii/* Jtrpcnlci O'l the liipiahun ^AUf 

of ISTJ) 




Act XWIll oi ISOC 
The Irustees’ and Mortgagees’ 
Powers Act, 1866 

lUf EI\EU Till G O'* V'jst \T o\ Tiir 21 tii 
OiTouri 18C6 

[/111 Act t > gtec to 7 I listers \( trtqngecs nndulhcrs 
m-vMBifj xrhxeh Biighslt I nr ai>}dte^He 
<cr?a«»i I'oxcexs t»ojr eommvnly tiscitcJ in 
Settlements Moitgiu/cs and Wills and to 
amend the fytic of Bropcitii axil iilxi.ii. 
Trustees ] 

Wiiprc^s It 18 expedient tint in cases to 
j which English law is appli* 

* caltle, ccrtiin powera and pro 
Msioiis U3inll> uiseiie<l in settlements, mort 
gages wills and other inslroniciits should be 
m-ule incidoiit to the estates of the persons in 
teresti I so as to disjienso with the necc^sltJ of 
inscitiiig tin simn in terms in c\ei% such 
instriinient siid that in hucti cases triiitecs 
should be relic\eil It is i n ictcd as follows — 

1. In the conHtriiction of this Act unless 
there he something lopugnaut 
clause'’ in the subject oi context — 

immoveable propertj shall include Iiiid, 
aiij beiiLfii to ari-vc out of land 
{•rriT " things nit idled to the 

eirihor iiermaiientlr fastened 
to an\ thing w Inch is oltaclie 1 to the earth 
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mortgage slinll be taken to include every 
-\j instrument b) virtue wbeteof 

immoveable property is m anv 
manner convexed pledged or charged as 
security for the repayment of inones or more} s 
worth lent and to be reconvej ed orielea'edon 
satisfaction of tlie del t 

moitgagni shiU be taken to incl ule ever} 
Mortgago person b\ whom any such con 

veyance pledge or clnrge as 
aforesaid shall be made 

moitgogee shall be tal en to include every 
Mo tgag-e person tonhom orm vrhose 

favour any such convejance 
pledge or charge as aforesaid is made 0 i tnns 
ferrecl and 

High Court means any Court established 
H f ni.ft to be esfabliahed ui clei 

Slatute24 tSi) Vicl cip lO'l 
and includes the Cliief Court of tl e Punjab and 
the Chief Court of Lower Dutma * * * 


Po vera of Tt I sUc^ for ^ale &.(• aid 
£r istefa of Renewable LeaseJioUh 
2 In all cases where by any will deed or 

Trusses«m ower Other lustiumentofSettlement 

ed t sell iia> sell it IS expressly declared that 
n lots » a e iher trustees or othei person there 
pr va e CO ^crac” in named or indicate! si all 
have a powei (f sale eill ei 
generally or m any jiarticular event ovei aiij 
immoveable property named or refeired to m 
or from tinie to tune subject to the uses or 
trusts of such will deed or othei msli iment 
it shall 1)6 lawful foi such trustees or otl er 
persons whethei such propertj he vested m 
them or not to everciso such power of sale hv 
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s llnii, sulIi pr pcrl\ iillur lot.etlicr nr in lots «» 3 
iulcftlicrln punli nctcti ii or prmfc cnntn ( * 

tnd I uln r Tl nne mne or At sc \< ml limes 

3. li siiiil i)e Hwliil for llit jwrsntis in'ik 

lOKiiij Bucli Stic to mscu Ti>j 
Vscicl> Bptciil or othtr supiili 
ton ' ir tuns either ns to title or 

'’’••y I > in &c cMiicmcnf title or otlieriMse 
m u»\ coDclitiojiB of stIo or 
Conirinfor hile »s iluj slnll thtiik, fit 'ind 
itlso fo l)u\ lu tile profcrt^ onnj pirt tlititof 
tt iiu Rile li\ nutlun »n<l to resiimloi \ u> 
tuu cuiiiru-l for Bile and to rcHc.ll tho property 
"liicUhliill Ijo bo liotvhl III or 'IS to nliitl' 
llie toiitru t filiill be ho iCHcinclci! without 
bein^ responsible foi 'tnj loss irlinh nn\ bo 
<cc&Rione(l llierob) 

'In 1 no pnri li3«cj iiixler -tnj such gile slnll 
he bound to enquire whether the p< rsous nnk 
Jn^ tlje s'lino jn'i) or m't} not have in contem 
plition ini ptrticuhr re investment of the pur 
chase ciioiiev in the purchnse of aii^ other pro 
pertv or otlierwise 

4. For the purpose of ootaplettu_ am Huch 

Rile os sforcs'ud the peinoiis 
Truo*— r»f » empowere I to sell as sfores'iid 
&<.' I CO sbsU have full power to cou 

convey vev or otherwise dispose of 

the properly in question in 
such ms iner as m ts be necessarr 

5. IJieinoiiej so terened wpvn suj Ruch 

sale an xfortHsici shall be laid 
Mr. r-i nr nsl'r ml III the lusnuer indicated 
'n'n*v'n r i' li t^i *” *hat bc-lialf in the wi 

in vv 1 \c dee 1 or instrmnent contain 

the iwwer of sale 

/' 
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and until the money to be leceived nponant 

sile S'? aforesaid shall 
Unt 1 so la d out disposed of the same shall he 
S° '5 Cm n°St in'Ktert interest m Gnvern 
t=er r I e merit securities for the belies 

of such persons as would he 
entitled to the benefit of the money, and the 
interest and profits thereof, in case such money 
weie then actually laid out as afoiesaicl 

Provided that if the will deed or instrument 


shall contain no such indication the persons 
empowered to sell as aforesaid slmll loiest the 
inone\ so receiTed upon any such sale in the'f 
nampb up>ii Goaeiument securities in 
and the interest of such secuiities shall be p'nd 
and applied to such person oi persons for sich 
purposes and in such mannei as the leiits an“ 
pinfits of tlie piopeiti sol 1 as aforesaid would 
iiivebeen payable or ippbcable incase such 
sale hid not been male 


Pot ers of Mottgaaefis 

6. W heie ai v principal money is secured 
or chained by deed on any 
‘“■“'Cil'lc pitpertj, 01 on 
an\ mteiest theiein tlie per 


sou to whom such money shall foi the time 
being be payable his evecutors adnuuistiators, 
and assigns shall at any time after the e\pira 
tion of one yeai from the time when such 
principal moiiev shall have become payable, 
according to the teiins of the deed or afterany 
mteiest on such principal money shall lia\e lieou 
111 nireai foi six months nr after nin omi&sion 
to ]iar any premium on ana memance winch by 
the terms of the deed ought to bo paid by tlio 
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person entitled tn llie properts sulijcct to the 
hue the foJlouinp |)o\rpj> to tlie floinc 
extent (hut no more) is if t!ie\ Ind hecn m 
terms confernd h> the person creoUii^ tlio 
cliarpe mmclr — 

1 prutr to Bell or cnncitr lutli tiij oilier 
person III Bcllinp the whole or niu psrt of the 
propeiti In public tihIioxi or pnnte conlncr 
siilijeci to nn\ rcusnnihlo coiulilinnn he inaj 
tliink fit to nnke 'iinl to if<incl or rar\ contnets 
for sale or hiu in ond rC'.cU the proportv from 
time to tune in lii c mmmr 

2iul a jKjwer to api>omi or ohlain the 
ippointment of a rcceucr of the rents and pro 
fits ot the nliole or ant pan of the piopertt m 
manner iieicinafter mentioned 

7, Rccoipta for pnrelnse monej giton bj 
tlie peison or persons exerciB 
ch»»”* o'* ’ f}^ potter of sale hereby 

cie t d'sc! args^" eonfftirctl fhall bo sulhciont 
discliarRes to the purchasers 
wlio filiaU not he liound to see to tiie application 
of such piirthase monet 


S, N( biuh Rale as last aforesaid shall he 
made until after sit niontha 
notiie m wriinip Kiven t the 
jtcrsoii oi one of tl e j ersous 
entitled to llio propertt subject to the charge or 
aflixf d on some convjmu ms part of such pro 
perit 

hut tvlicn a sale has been elticte I in proh es 
el cicixi c of till pnters 
I t I rel a er e tu rcbt eoiiferrcl the title of 
nrcr^ci^Hr su 4s pnicliaser shall not be 

oi sal? lial le to he imj eaclied on 

ilie ground that no ea«e had 



6 Tpustees Ac,PowepsAct \_ActXXVUl 

arisen to autlionze the exercise of such poi'er oi 
tint no such notice ns nforesnul Jncl been /jiien 
but mj person damnified bj anj siicli nmntho 
ri7ed exercise of such poiver shall Inie his re- 
med} m damages against the person oi persons 
selling 


9. The money aiisiiig 1)v an} sale elfected 
\pri aioi of '*'* 1 shall be apphel 

purchase monej pClSOn receu ing tl ® 

same as folloiys — 

Hist in payment of all the expenses incident 
to the sale or incurred in an\ attempted sale 
seaondli lu discliarge of all intoroat ail 
cost then due in respect of the oliuge m cons 
quence whereof the sale nas made and 


thirdhi m discharge of all the principtl 
moneys then due 111 respect of such cliarge 
and the reiidue of such mone\ shall be pud 
to the peison entitled to the property subject 
to the cliarge Ins execiitois administiators or 
assigns as the case may be 


lO. 

Co ivejancp 


The person exercising tlie power of 
to pur hereby conferred slnll 

P ’’ liaie power by deed toroiner 


01 assign to intl vest in the 
pniclnsei the propoitv sold for all the estate 
and interest therein which the person nho 
created the charge had \ ower to dispose of 

that nothing herein rontaiiiel 
shall be construed to aiithori/e the inortgageo 
of a term of years to sell ml cniney the he 
simple of tlie property couinisel rlieicin m 
ciscs where the mirtgigii could It no dispose I 
of much feo-sinipJo at the date of the mortgage 
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11. \t inj {r»iir ifttr the [(oircr of ►tK 

lurfli> «oiifcrrc<l slnll ln\t 
‘I i/i'- < xtn ispiMe t}ie }»oi 

» i pntillc<l to ixircj'^.o the 

tHitiic sli ill Ik* cntiticil f(» <)e- 
m*ii)<l niid mover from tlic 
per'.on etititleri tti llje proptitv wihjetf to 
the cliirpe 'vH the «le«(l*v nn<l docutneuts in 
h)s po'-sessK n oi (>o»»ei relating to the i.iine 
ptopeiiv nrto the title thereto nlneli he would 
have )}j en entitled to dein »n<l md recow r if the 
same propertj h ui hten touvevtd npjKinted oi 
tunendered to iml wen fhtn vested in him 
lot all the estate nml interest which tiie pcisoii 
creating tin cliaigo ) i<l powci to dispose of 
and where the legal estate shall he ont'.taiidmg 
in a tiustpe llit j>cr«on entitled to n cliirgo 
eseated by a person eqmtahlj entitled or any 
purchaser from such jverson shall be entitled 
to tall for a convevaiice of the legal estate to 
tlie bain© eatent as the pciMvn rreiting the 
charge could have tilled for snth a cnnvcj mce 
if the chaige liad not heen made 

12. Any per*'On ei tilled to aj point or 

oJfiln the ipjioininitnt rf a 
rece^'er""”''* i« (CHcr as aforesaid mav from 
tine I time if any peison 
or persons Ins nr have hten innicvl in the deed 
of clnrgc for tint pnrprse appoint siitli per 
son or any one of hiicIv persons to bo leociver 
or if no ptrson I e so name 1 then mav hv w i it 
ing delivered to the person oi anv one of the 
persons entitled to the properlv snhject to the 
clnrge oralTiaidon some tonspieuous part of 
the projTortv requirt smli last mentioned person 
or pci'Ons to apiiomt a fit and proper person as 
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to 16 reccner nnd if no such nppoiiitinent be mad'? 
uitliin ten tl'i\siftei such requisition then i«i' 
in writing ippoint iiij person he inoj think fit 
No peison shnli be ineligible for the nllia 
<■ f 1 ecei\ er merely beciu<so he is on olheer of th? 
Higli Court 

13. Lvcrj recenci nppointed is aforesaid 
Rei. i\er d^em-d slnll bc deeiueil to be tie 

ihi’fi ngentof the person entitled to 

II iungor property subject to ih^ 

clnrge wlio sliftll be soleU lesponsible for In® 
T-ts or defaults unless oihenviso proiided faf 
m tbe chuge 

14. C\ci\ recener appointed as afort aid 

fowe .ofi-e ever *^*''‘*^ poirei tO deiinild 

and letoier and guo elfei-tual 
receiDts foi all the rente issues and profits of 
the propertj of which he is appointed recei'Ot 
bi bint distrea<> oi oihcrm^e m the mnio 
either of the jicison entitled to tho propvttf 
subjitt to thecliaigc or of the person entitle I 
to the nioner secured bv the ch irgo to the full 
esteiu of the estate or interest vrli ch the person 
who created tho cliirgo hail poiver to liisjioso of 

15. Fverc receiver npjiointe I as aforesaid 

I p I ^ nij\ lie leiuoved by tho hko 

I- II luihoriiv «i oil tliB like re 

leven rs a| j , nied lUIsltlOU Os befoiC pruvldil 
With respect to tlie onginnl 
appointimnt of i receiver and neiv iccti'crs 
tm\ be ipiKiintcd from tune to tinu 

16. I verv receiver appomto 1 as nforcsni 1 

I j slnll be intitloii to retain out 

con n ,1 „ nf am raonev leceivc I li\ him 

c» e<-! npsjn.ri»ne 111 lull of all cn^ts cliargcsniid 

^ expenses vvliitsoovti, such ft 
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0 


c<^mni!esiD 2 J, not cx«'C<Jin/; fiic /xr c<^iiltirfi on 
tlie j^ross of •ill mtmcy rcccMcd nlnl! 

lie spocjric<l in In'! npjiointinciit ninl if no 
Jiniounl sbnll 1)C so BjioofiPil, then fixe ccii 

on sucli Rro^s amount 

17. I xerj nceixer ipjxoiiitcil ns nforcs'iid 

filiiH »f MX dirot ted m xxnting 
'ffequrd l)\ the perMui entitled to the 

monev secured hj the clnrge, 
insuie nnd keep insured from loss or d-xmiRo 
by fire out of tiie money receixcd [»j him tlio 
txlmle 01 mix p'xrt of the projwrlj included m 
the clnrgt xvhich is in its nitiiro insunhlc 

18. Excrj leceiver appointed ns afores-ml 

blnll pay ainl apply all tlio 

“'t 

h m fitsi place in discharge of 

Goxermnenl revenue and of 
ail tarcs ratis and assessments xxhatsoexer and 
in pay II eiu of Ins coinmiseion as aforesaid ami 
of the preimiims on the insurances if any and 
111 iho nest place in payment of all the inteiest 
mcnuiiR due in respect of any principal 
money then char^etl on the pmpeilx over ivhich 
he IS rcceixer or on any part theieof and sxih 
jeet as afon •'aid shall pay all the residue of sxich 
money to the peison for tlu time being entitled 
to the property subject to the charge his esc 
cutors administrators or assigns 

19. 1 he I'oxx ers and proxisions contained 

m sections C to 18 of this \ct, 
'char «* both iiiclusixe relate onl\ to 

!t m o>h mortgages Or charges made to 

secure money adxancod or 
lobeadxanced b> xra\ eflnn or to secure an 
existing or future debt 


8» 10 
to 1( 
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to 16 ^ recener and if no snch appointment be ciadf 
within ten daj8 aftei such requisition then 


in writing appoint any person he may thinh 

No person shall be ineligible for the o c 
of leceiver merely because he is an ofRcer of t 
High Court 1 

13 . C\erj recenei appointed as aforesa 
I!e,.o.er deem.d “'“H dcemetl to be 

lobe the «{» t c»f agent of the person entities 
the m ftgtgor pjopertj subject to t^tte 

charge, who shall be solely responsible for 
acts or defaults, unless otherwl•^e provided 
in the charge j 

14. D%er> recener appointed as nforesa 

p,, , shall have poivei to deniano 

rowers of leceiver , ^ «(Tpf>tnat 

and recover and gne ‘ r 
receints foi all the rents issues and profits 
the property of whicli ho 13 appointed rccei'®» 
b\ suit distress oi otherwise m the nain 
either of the peisoii entitled to tlie piopY? 
subject to the chaige or of tho person entitle 
to the nione> secured bj the charge to tlic fu 
extent of the estile or interest which tho per-'On 
wlio created the charge had powei to dispose ot 

15. Lveij receiver appointed as aforesai 

may be lemoved hy the h''® 
r -oilb""', oi till tlie 111 e « 

receivers api o need quisltlO t as befolO proViCU 
With respect to the origiua 
appointment of a receiver, uid new icceivers 
may be ippoiiitod from time to limo 

16. Eierj receiver appointed as aforesaid 

shall be eiititletl to retain 0“^ 
timin"'''i *”} money leceived liy him 

tx ced ii(; 5 | iTcein ill Ilou of all costs cliarges ml* 
evjjeiiscs wJiatsoovcr, suen 



Ti i 'irr« Ai 1’ w 


n 


2««ipiiinc f'F unilrr Iftlip;: 

spociEod art M ilhmit in<l i Ihiiim* it 

any time after tip thi- Act hlnll lx* 

pivon to one of fC'eril Ii*'H -cs or «-<vo\Tn( rn l< t> 
sign or tindi r Kt lu-^ •'li irt »fr nil* r«-*t i r to <1 > 
anj otlicr act pmhiliiittl to l»c doru tritfiotit 
li(en«e or filiall be gixtii to am b*-®/! orotrii»r. 
or aii\ one of l•c^cral H • I owin rx. to ii'-stj'ii 

or under let jnrt ouK of tin |irojx rtt, nr to d > 
anv Ollier rucIi net as aforis iid Jti rt jx«I of jnrt 
only of projitrij ruc |i Ii<cn>'< s!i ill n <t 

operate to distioj or titmtoisb tli< rij^lit of 
re-entr\ incuse of in\ on nb of tin (imiiinf 
or condition bj tin <o-ltRs»t or <ob>.-i(H 
or owner nr owners of tbeoilnr hhirin or in 
terests ’n tlio profiertv or l»j tlic li sm i f r on in r 
of tbe rest of tin fir fierte (nR tin < i'-oiimn In) 
o\er or in re«pe< t of »«irh fcban r or inli u stn or 
reuniniiit'jirojieri) but ru« li ri^tlit of n i ntrj 
slnll rein nil in bilUforce oe« r or in n n|« < t of 
tbe Rlnrcs or interistHor profM rly rnit llin nnli' 
ject of such licciiRc 


22 Where tin n'«rHion : 

, . . , fifund iii*l i 

A[^-o nt m e n 1 »•! 


> 11)011 a hin-^ la 
I till II III or olln r 
rcH rvatioii ih 1>i/i 1I^ iipl n 
ti iii> d tin tMRi(/ni<t of ■ I'll 

put of th» ri M inioii rIiiiII, in 
respect of the apfKirtiomd n iilor otla r »i m n/i 
tion slloted or InIofitriii« to him. Inn mil In 


entitled to the brill (it of >11 londiiioim oi ixavi'in 
of re entr^ for non ]>iviii( tit oi lli« orijonil imiI 
or other riRfr>sli»i inlili iiiiiMnr ns if <f'i'h 
conditions or fiomrs li 11 b< < ri r< i-i i vi d lo liilii 
as incident to Iiih pirl of tin t< vi itiiiiii in ii a( r< i 
of the apporlionerl rent or otio r i< iiiiUoa 
nlloted or belonging to htm 


12 Trustels' &c , ^o^^E^s Act. [Act 
Rent charges 

23 The release from a rent charge 

Rd™». olp.,../ "* ‘H .’’’n'’'nS 

land charged Kot to charged herewith sha*‘ 
bewail extinguish eTtingUlsll the wholc 
charge, but shall operat® 

to bai the right to recover any part of th6 rent 

charge out of the propertj released, \^*thou 
piejudice, nevertheless, to the rights of ^*1 
sons interested m the pioperty lemaining' 
leased and not concurung in oi confirim^'S 
reilese 

Potcers. 

24 A deed heieafter esecuted 
presence of, and attestt^t ||y^ 


Mode of execution 


two or more witnesses 


manner in whteh dee^® 
ordinarily executed and atie-Kted, shall, so 
as respects the execution and attestation 

bo a valid execution of a power of apponitment 

by deed or by anv iiotrumeiit in writing 
testamentary notwithstanding it shall liav^ 1’®®" 
eypresifly requ)reJ th'}t a deed oi 
anting made in exercise of such powei should 
be executed oi attested with somo addiliof''^^ 
othoi form of execution or attestation oi sijl®'’'*’' 
ity 

Provided always that this provision 
not operate to defeat any diiectioii m tiio iiistru- 
ment creating the povrer, tint tlio consent 
particular person shall be necessary to a ''•'''“I 
execution, oi tint any act Blinll he perfdf'”^'* 
in order to give validity (o any appoint^**''’* 
having no relation to the mode of evecutinff 
attesting (he instrument, 
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ajiii itorein ronttm!'} f-inU premil ““g* 

the donee of i poner fmm eTcctitmt; inonforin ° 
iiblv to the |X)«cr 1»\ wntinpf or otherwi'ic thin 
It Til in8truincnt cxcculctl itul illcsled is nn 
ordimn deed inti to in\ such CTectilioii < f 
a po^ver tins pro\ ist >n shnil not extend 

25 \\ liere b\ ■tn\ will nhicli slnll come 

,__ _ _ into operation'ifter the ptssinj, 

of tins \ct tlie festTtor slnll 
I i\c charged lim imm \eahle 
power pro|>eTt\ or a»% specific por 

tiop thereof with the jiajinent 
of las dehte oi with the payment of anj legaev 
or other sped Ik gutu of iiioiiej and shall Inxe 
bequeathe! tht piopertj so charged to aiij 
trustee oi trustees for the whole of his estate or 
inteiest theieiii and shall not luxe made anj 
express proxision fui the raising of such debt 
legacj or su n of inone> out of such properij 
It si dl bo laxvfid for the said legatee oi legatees 
in trust notw ithstanihng an\ trusts iLtinll) 
declared lij tlie testator to raise such debts 
legacx or nionex as aforesanl In sale and abso 
lute dispo«5itioii In public auction or prnate 
coiitnr't of the -lai I property oranj part then f 
or bx a inorttice >f the same or partlj m one 
mode and paitlx in the other 

and anx deed oi deeds of mortgage so execn 
ted max reserxe biich rate of interest and fix such 
period or periods of rej ax ineiit as the person or 
persons exeeuting the name shall think jiroper 
26 The po\x ers conferreil bx the last pre 
ceding stcii ii shall extend 
all andtxerx per-'On or perso 
in whom the propertx h 
queathed in trust shall for 
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tii tune being be\esled hj snr\noisliip oi 

the lau s relating to intestate or testaineatarj' suc¬ 
cession 01 to any peison ot peisons whoma^ oe 
appointed \uider any ponei in the Avill or In 
High Court, to succeed to the tiusteeship vested 
m sncli legatee or legatees in tiust as aforesno 
2T If any testator who shall Inne ci'eate^ 
. . sncli a charge as is describe 

pou'7"°^Qf'ratJog HI socUoii 2 .) of tliis Act sln 

mnnej &c. wiieie not li.ue bequeathed the pco 
.he^.o.Uhc.ent afo.eSJ.d 

III suih terms as that lu* 
whole estate and intciesi therein shall becoiu® 

^osted in anv trustee oi trustees, the execute 
or executors (if any) for the time being ua'fe 
in such will shall have the same or the 
ponei of raising the said moneva as is herein 
before vested in tlie legatee oi legatees m tm® 
of the said proi>erty and such poner shall frc*“ 
time to time devolve eii and become vested in< 

the person or pcisons (it any) in whom the cxe 

cutorsliip sliall for the time being be vested 

28. Puicliaseis oi moilgagees shall not be 

bound to euqmio vvliether tlie 

I’lirchasers &c powers roiifoiretl b} section 
-5 20 and 27 of this Act. or 

nn> of them shall linve been 
«lul} and correctly exercised by the person or 
peisons acting m v irlue thereof 


>> luhciitftnec 

I 29. Ill cases of intcstaoiea otcnrnng before 


tbe first day of Jnmiarj 181»C. 
ent hrjw where there shall be a total 
failure of heirs of iho purcltv 
nhorcanj immoveable property shall ho 
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d(*srwM3jbJf> 'li, if ill ‘incc^tnr fn } Jxv'/j t)io ptir •m si 
cln«er ll]crt,-nf ninl tlipre Rlnll Ihj loJnl f iiltiro 
of the lieirs of sncli mcfstor llicii md m e\ci j 
such uTse the jirnpertj shin «U<M.ctul 'iiui the 
descent <5lnll ihencoforlli l>e tnced from the 
person Hsi entitle I to propertj ns if ho hid heon 
the purthascr thercxif 

I his section shill lie rcid ns pirt of \rt 
^ > \\\ nf 1839 {for the n nrndmeut of the Lntc 
of 7n/icritnnec ) 

A$sigumeiit of Moieahle* and Tei foi Icais 
30 \ny pel eon shill hive power to i69ign 
moveible property now hv Jiw 
a aether* issigiiablo teims fjoirsof 

immoieahJe pmpeit^ ind cs 
tiles hj eli 7 i^ directlj to hiinRelf ind mother 

E eraon or other persons oi corpontion hj the 
ho meins as he might issign the siine to an 
otlier 

Piiichascis 

31. riie ioiia fide pijment to and the 
receipt of inj person to whom 
Net hou t to si-c purchisc or mortgage 

ch^^mo'^j* Sc money shill le pijibloupon 
inj express or implied trust 
sitall efTectiialiy dischirge the person jiaving the 
sime from bceing to the ipphcition or being 
insweiible for the misipplicition tl ereof 
7Tir£'j»tincH{ of Tfitsi fun tg 
32. Trustees hiving trust inonev in their 
On "lit »wtri hin Is winch It is their duty to 
t.-«tusitu i-iy invest it intciest shill be nt 
b in\.-<r libertv It their discretion t 

invest the Runi in my Government secnriti 
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nml such tuistees shall nlso be at Iibert\ at 
tiieii discretion to call in inj trust funds m 
vested m any other securities than as afoiesaid 
and to invent the same on inj such secuiites as 
aforesiid and ilso from time to time at their 
disciction to \nrj anj such investments as 
sXorei>aid lor others of the same nature 

Provided aluajs tint no such oiigiml 
\cstment as aforesaid md no such change of 
in\estment ns ifoiesnid shall be made irhere 
there is a per on undei no disibilit% entitled m 
possession to leceive tbo income of tlio tiusl 
fund foi luB life oi for a term of jeais deter 
inimlile ujth his life or f >f my greater estate 
uitliout tlie consent in nnling of such person 
Tinstees and rxeentors 
33. In ^ll casee ulieic aiij propeitj 
iee« nai ftp bebl by irusteea in tiust fot 
pl/ '*r«"of|ro a minoi either absoluteh oi 
f,eijofinfor ^ contingently on bis attaining 
mijontj or on the Dccnrrencc 
of any event previously to 1 1 ’’ 
attaining majoiilj it shall bo lawful for s’ch 
tinsteos at tlicir sole dihc retioii topivtotlc 
gu irdnns (if ans) of fiU( li minoi or otherui^e 
to apply foi or towards the inintemnce or edit 
c ttion of such inmoi tl o whole oi any part of 
t)je ineoine to uhicli siith Jmnor imi be entitle 1 
in respect of such piopcrty wlielber theie Ic 
any other fund ipplitable to the saino puipo«e 
oranyotlici person lionnd 1\ law to proiide 
foi such iiniiitpiianco oi education nr not 

and such triistfcs shill ncciunulnto all tl o 
Tt sjdiip of such ineoine by wa\ of compoii'i I 
iiitorcst ly iniesling the sinu and the resulting 
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Jnrotno tin rcof from lime to limp ni jiroppr 
scciintips f ir the heiiofit of the jk r^nn wiin sli ill ^ 
’iltmntcU hpcoino pj lilled to tin propirti from 
"IjjcIj siicIi iitiitil'iltnii't plnll hut, irisen 

ProM lo I'll\r'l^<l tint It wlnll he lawful for 
6'icli trusties at unt Umo if Jt sliTll ippeir to 
them e\pe lieiit toipph tlic whole or'inj p irl 
of such 'iccumul uions mf the sinio wen pirt 
of the income nnsing in tin tl en current jeir 
34. \\ henover mj Iriistcp, etllier ongiinl 

\ o fop up Mibstihitoil niKl wliether 

pP) mrne 1 of n« V appouile I hj 'lilt Htpli Coiirt 
in tee« l<.*«h or othciwise sinll die oi ho 
Rit months absent fiom 
Eiitisii Indit or desire lo he disclnrced from 
or refuse nr become unfit or intapiblo to net 
m the trusiR or powers tu him leposed before 
the snme slnll Inte been full} ihsclnrged ond 
performed it slnlJ J»e lawful for tlie person 
or persons nominated for that purpose bj the 
deed will or other inslriiment creating the 
trust 0^ 'tn\l OI if there 1)0 no such person or 
no swell person able and willing to ict then 
foi tile suruMiig or continning trustees or trus 
tee for the lime being or the acting executors 
or exocntot or a Imimslrttors or a Imimslralor 
of the list surviving and continuing trustee 
or for lie retiring trustees if thev shall all 
retire siinultaiie usl\ or for the last retiring 
tnistei or uliem ibprt are t VO »r more classes 
of tl ustti s of the instrument crcHiug the trust 
then f )r the suiviviiij, or» viitinuing tnistcis or 
trustee of ih( ilissliivtlmh nuv smli vacaiicv 
or disqnidirmiti ui eh ill • tnr (nnd f r this pur 
]>pse nn\ n fusing «r n tiling trustee slnll, 
if willing to 111 I III tho ixt itiiii of the power. 
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be considered a continuing trustee), by writing 
to appoint any other person or peisons to be J 
trustee or trustees in tlie place of the trustee m 
trustees bo dying or being absent from Hritisl: 
India or desiring to be discharged, or refusing 
or becoming unfit or incapable to act as afore 
said 

So often as any new ti iistee oi trustees slnH 
Transfer of trust be SO appointed as afoiesaid, 
prcperij to new irus- all the trust-piopertv (if an}/ 
which, for the time being; 
shall be icsted in the suiviMiig oi continuing 
tiustees or tiustee, or in the licirs, executors, oi 
admjniatratore of anv trustee, slnll, witliidl 
convenient speed, be conveyed and transfeired 
so that the same may be legally and efTcctuall} 
vested m such new trustee or trustees, either 
solely, 01 jointly with the suiviving or con- 
tiiuiiiig trustees or trustee, ns the case msj 
require 

Every new tiusiee to be appointed as afore- 
Po\ters, &c ofnew said, OS well before as aftei 
trustees sucb convev Slice or tiarisfei 

as aforesaid, and also every tiustee appointed by 
any High Couil, either befoie OI after the pis 
ing of tins Act, shall have the Bnme powers 
autlioiitics, ami discretions, and shall, m all 
respects, act as if he, had been originally nonii* 
nated a trustee by tlie deed, vyill, or other ins¬ 
trument (if any’^ creating the trust. 

'Die Officml Trustee may, with Ida consent. 
Appointment of and by the order of the Ibpb 
Otiicial Irutiee to Court, be appointed under till* 
bcHirustce soction 111 oiiy Case ill whieb 

©uly ouo trustee iR to I»o apjioinled, and sticli 
trustee is to bo tho solo trustee 
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35 Ilic pr),terof iicu tnistcm 

Xponfnrnf n In rc»iil» fnro toiiniiietl mix 
deep* ^ I*'* cxcr»i<H«l iti 1where i 

B ftiic r tfMStie linmiliited m i will 
lic<l nr the lifcitine of the tesntur 
3^. rhe receipts iij nrilitiff of n»x trii-stees 
frust-^ s *'*' f *" ‘'t" inonex j t\ 

to d cl »*hlc to them or him hv reisou 
or III the rxer< ise of Tin trust 
or powers leposei) or xestu! in them ni Inni 
shall lie RulHcieut (lisclnrpes for tiie monej 
therein expressed to he ncened 'uwl shsU 
cfTestuiIIj exotionte the irersotis piMrtgscich 
tnonex from steiiijj to ilie npphc'itinn theicof, 
or from heing snswerible foi snj loss nr mis 
applicstioii ihcroof 


36 t 
37 


S7. Eterj deed will or other instiuinciu 
F eri trust i iro cicsHiig i trust either e^ 
fjiendeenedto on pjes-il^ Ol h> implicit Oil 
den Without prejudice to the 

bu cm nt f iru» chuses utuMh cout'iined 
therein be deemed to toiinin 
a ( host 111 the womIs ( r to the cff'K't folfowinrj, 
tint is to hox — 


‘ tint the trustees or trustee for the lime 
beint? of tlie fsiul ihed w ill or other instrument 
slnll he reapcciueU chir>,e»ble onU for such 
monoj*' htcwls fund-' *iml sccurmes is tiiex 
shill rt.specll^ei\ ictuinx receixo notwitlivt-in 1 
nifi: their itsp eiixih signini; iu\ receipt for 
the Rol e of Iouforimix iiwl shiU be inswerilile 
Tiul oiLoniit iblo onis for their own nets 
re etpfs ne^lerts i>rdtfnili> oml not for iho 
of eicb Ollier lior^for tiu htnker broker 
other per'i ii with whom 'in\ trust inniiejs 
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i7 to 
40 


secmitjes maj be depositeil nor foi the msuf 
fiLiencj 01 deficiency of anj stocks funds or 
sfcurnies nor/or anj other Joss nnJess the same 
shall liappen thiough tbeir own nilfiil default 
respectnely and dso tint it sliall lie Iwfnl for 
the trustees or trustee foi the time being of the 
said deed will oi otherinstiiimenC to leimburse 
themsehes oi bimself oi pay ot disclnige out 
of the trust premises all expenses incuired m 
01 about the execution ot the trusts oi pouers 
of the said deed will ci othei lustiiimeiu 


38. It shall be lawful for aiij executors 
Lxe utors nay to paj any debts or claims- 

compou g ft upoii anj cMdeiice that they 

may tliink snflitient and to accept an\ com 
position or any security fo« any debts due to 
the deceased and to allow an\ time for payment 
of any such delits as they shall tliii k fit and 
also to compioinihe coinpmnd oi submit to 
arbitration all debu actouiits cl tuns and things 
whatsoeier relating to tliecstate of ihedeccased 
and for any o' the jmrposcs afoicsaid to enter 
into cite ind execiiic such igreements in^tm 
niPiUs of composition rclcxscs an 1 other ihincs 
as tliet shall think expedient w ithout being res 
ponsible foi any loss to beotnsioiicd thcrebt 

39. [Irustci Ac mal uig patment under 
pottei of attorney not liable h> toason of death 
of party giting potter] Uepcaled bt the 
Poweis of Atfoinct \ct f\II of 18^2 sC) 

40. ^\ here an cxc<it(ai or nilministrator. 


liable as such to the rents 
nradriVti** cottnints 01 ngrceinciitR eon 


tram in re peel nf tniiicd III anj Icaso or ugrec 
«i,'rre i-ni'"" mcnt foi 1 loasp granted or 

nssigiiod tihetlior before or 
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after llie pns'sinp' of tins Act to tlio tostntor ■ 
or intestTl^ ivljO'O estnie is Iiejjip iJiijiijister 
el slnll ln\o PTtisfied nil such linbilitie» 
ttn icr the snui lenso or nj,reement for n 
lenee ns tnn\ lin\o nccnied due nml been 
clniniecl np tn the time of the nssignment here 
inafter inentiniied nml sinll lin\e sot npnitn 
ButTicienl fund to nnswer nn\ fuUire clnim thnt 
inn\ he mn le in respect of nn\ fixed and nscer 
tuned sum eoiemnte<l or ng^reed bj the lessee 
to he Kid out on the properU demised or ngreed 
to he demised nlthough the pen d for ln> mg out 
the samo Jm> not lime nrrivel nnd slnll Jnie 
assigned tho lense r ngrei ment for n len«o to n 
purcinser thereof he shall be nt lihertj to dis 
tril ute tlio residunrr estate of the deceased to 
and amongst the panics entitled thereto respcc 
tntlr tnthoiit appropriating ant part or ant 
fttrllier part ^as the case mat 1 c) of tho estate 
of the deceased to meet an> future Iiahilitt 
under the saul lease or agreement for a 
lease 

rile executor or a Immisirator so distrihnting 
the resi Inar> estate shall ii t aftir lia\ing 
assigned tlie sai I lease oi agreement f i a lease 
and hating where nece^sirt set apart such 
siilficiont f in 1 as aforcsai I 1 c p isonalh lial le 
in respect of anj sibsopicnt claim under the 
said lease or agreement foi a lease 

\nlliing tiereui eontainc 1 shall prtju hce 
tho right of the lessor irtho claiming under 
him to follow the assets of the leceascd into the 
liands of tho person or persons to nr amongst 
whom the sail as el>* miv have been distri¬ 
bute 1 
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to follow the “Assets oi nnj pait thereof, nito 
the hands of the person or persons who may 
have received the same respectively 

431 ^ny trnstee evecutoi oi admtnis 
trvoi shall be at libertj with 
trustee executor out the institution of a «Ult 
pettorto^udgeof ipp^y ^^7 petition to ally 
H gh Cou t forsp fudge of the Hig!i Conit for 
manaVment *c ol the Opinion advice 01 direc 
tru t p ope ty ° tion of sncli Judge on any 
question lespecting the ma 
mgenent oi administiation of the trust pio 
pert\ 01 the assets of any testator ot intestate 
Such application shall be served upon or the 
hearing thereof shall be attended bv all persons 
interested in such application or such of them 
as the said Judge shall think expedient 

riie tiustee ©vecutor or administrator act 
mg upon til© opinion advice or direction given 
bj til© said fudge shall be deemed so far ts 
regauls Ins own responsibiht} to have dis 
charged Ills dutj os suchtriste© eTecuior oi 
admm strator in til© s ibject matter of the said 
application 

riovided nevertheless that this Act shall 
not extend to indemnify any trustee executor 
administrator in respect of anj act done 
111 accordance with sioh opinio i advice or 
liiection as afoieaaid ifsicU trustee executor 
0 a Iministrator shall havre been guilty of any 
frill or wilful concealment or misrepresenta 
lion m obtaining sich opinion alvice or 
direct on an 1 tho costs of such application 
ns af resaiil shall bo in tho discretion of the 
T I Ige to whom the said application shall be 



18CG] rii'Tn' «^c. I’*WM s .\rr. 


dnicrrtl PtoviBiout, 

44. For tlic iiur|>oMJs of this A< t. a pcrhoii 
Tetiinls for life «hall l«» flteinprj tf; J>f? fflfltJt-J 

Ac maj execute to tile possession, or to tliL 
Fun 4 *'^* of rents and uicoinc 

brani'cs^ of inimo^cahlc or moveable 

properta although lim estate 
tna\ be charged or inrtvmhered, either by Imu- 
self, or by any former owner, or othernise 
hovieoeacr to anj extent, but the estates or 
interests of the parlies entitled to any siitli 
•clirirge or incumbrance shall not be afTectetl 
by tlie acts of tlie person eiitilleil to tlie posses¬ 
sion or to the leceipt of the rents and incomo 
as aforesaid unk«s they shall conivir (herein 

45. The provisions contained m tins Act 

..shall, escept as liereinbofnre 

^ othcinise piovidedeateiulonlv 

to persons entitled or acting under a deed will, 
codicil, or other instrument executed after this 
Act comes into operation, or under a will or 
codicil confirmed or revived bj a codicil exe¬ 
cuted after that date, ami oiih to propertv iii 
British India and to (aM's to which Lnpb>,h 
law IS applicable 

46. 'I bis Act inav bo called 
55*'"’''*'^''' Tbe Trustees’ and Mortga¬ 

gees’ Poweis \ct, 18G6’ 
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to follow the assets, or anj’ inrt thereof, into 
the binds of the person or persons who may 
have received the snine lespectively 

43, Any trustee, e\ecntoi, oi adtnims 
trator shall he it liberty, with* 
execuinr out the institution of a ‘vmt, 


may apply by 


petit on 11 Judge of to apply by petition to any 
High Cou I far*pi* Judge oE the Higli Couit for 
mana'’-ment tc o" the opmion, advice, 01 direc 


tlou of such Judge on any 
question i expecting the ma- 
imgement oi admmistiation of the trust-pio- 
perti 01 the assets of my testator oi intestate 
Snell apphcnlion shall he served upon, or the 
hearing theieof shall ho attended bv, nil persons 
interested in such application, or such of them 
as the said Judge shall thmfc expedient 

The trustee, executor or administrator act¬ 
ing upon llie opinion. a<lvice or direction gn6*' 
by tlie said Judge slnll be deemed, so far 
regaids Ins own rosponsibdily, to have dis¬ 
charged his duty as suoh trustee cxeciuor, or 
administrator in tho subjcct-raattor of tho saul 
application 

Piovicled, nevertheless, that this Act shall 
not extend to indemnify any trustee, executor 
OI administrator, in respect oF anj* act done 
lu accordance with such opinion, advice, or 
direction as aforesaid if such trustee, executor 
01 administrator shall have been guilty of any 
fi md or wilful conceahnoiit nr misropresonfa* 
tmii in obtaining snch opinion, advice or 
dirp( tint! ind tho costs of snch application 
as aforesaid shall bo in tho discretion of the 
Tudgo to whom tho said application shall bo 
made 
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I’rorisioM* 

44. } or llic j)«rpo‘-cs of tins Acl “x iK-r-on 

T. . . , , slnll he ilecmca lo he entitled 

f'c"ma)exe u Tc t«i tht J>OS‘.C’»MOn or tO tllC 

'oweri lotw i» receipt of the rents'iml income 

tincUr ncum immoxcsble or moieshle 

properix liis esnto 

toa\ be clnrgctl or incumbered, cither bj him 
self or I \ Tnx former owner or otherwise 
how^oexer to onx cTtent but tlic estate-, or 
interests of the parties entitle<l to anj such 
^^harfje oi incumbrance sball not he alTected 

bv tlie acts of tlio person entitled to the possts 

*ion or to the leceipt of the rents and inciino 
'IS af resaid unless thej shall contiir therein 
46. Ihe nroMSions contained in this Act 
^ sliall etcept as hereinbefore 

■Opritenof \et otherwise pioxidcd extend oiilx 

to persons entitled or acting under a deed will 
oodicil or other instrument executed alter tins 
\ct comes into operation or under a xmU m 
codicil confirmed orrexixed bj a codicil ete 
cuted aftci that date and onh to propertx in 
British India and to cases to which Lnglisli 
law IS applicable 

46. I bis Act max be called 
S'firM rpjjp irustees and ilorlga- 

gees P wtis \ct 1866 



Act Will ot 1803 

The Waste-Lands (Claims) Act, 1863. 

llLCinU' TItE G G s A«sf\t (IV THf 
lOrn Makcii ISC’ 

An Act lo prondc /.» U" « linHnxitwa o/ dnims 
to ira$te laudu 

\\nFr>AS It IS e^potUent lo nnVe spocnl 
proMsioa for tlic spcecU ^cl 
Hreumbie judicnlionotchiins wliich m-vj 

bo preferred to wnsie hmU pioposed ‘o be 
Mobl or otherwiso de'iU wHb on 'xccomil of 
Go>einmeiit nnd objociionH ttken to 

or otlicr dispoviuoii of mioli Iftiuh it is en'ictecl 

'll follows — 

1 \\li(iinin (Innn Hlmll be prefmed to 
nn\ wnnt, luul proiW'-cil to 

Eiiqi rv into dull'« Ih Hold oi otlitn' iso dcnlt 
loimJ ■ oljd*"?"' mill Oil luiotmt of l*o\ern- 

„„„t OI wbui an\ objection 

1 Kilo or olliir disposition 

of tlu, d.sirict in 
ofMicblin MtHilc or other ofTcer 

winch sneh i,„„h ,( -x Collcitor of hiid 
pprforonnK » ,l,MrKt b\ whnteier mine 

joicuu .1 ,f „.e 0- 

Ins olTicc « wilbin the jicriod inen- 

ohjcction ’1 to lie ifisueJ for 

Il“rfo'or otl,« o( »uc!. land >rl..ch 
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peiiod shall not be less than three months 
proceed to make an enquiry into the claim 
or obiection 

2 The Collector or other officer as afore 
said sliall call upon the claim 

c? ordure n such ant or objector to pioduce any 

eiidence or documents upon 
which he may rely in proof of his claim or 
objection and after considering the same 
and making any further enquiry that may appeal 
proper shall dispose of the case bj an order for 
the admission or rejection of the claim or ou 
jection and if the land is proposed to be solo 
foi the sale of the same subject to any condition 

or reseivation wlucli to such Collector or other 

officer as ifoiesaid shall appear to be proper 


If the land is ordeied to be sold subject to 
any condition oi reservation 
^ho^^ficaton ofco (condition or lesenation 

shall be notified to intending 
purchasers at the time of sale 

3 Pending an enquiry into any claim oi 
objection under the last pre 
Vostp neme I of ceding Section the Collector 
qu*y ^ or other officer as afoiesaid 

shall postpone the sale or 
other disposition of the land 


and if he shall order lint such claim or 
objection I e rejected he sliall 
amio further postpone the sale or 

to of clam other disposition of the 1 md 

to illow the claimant or oh 
jcctor to rontcHt tho order of rejection m tlio 
timnner hereinafter proiided 
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4 If tlie Collw tor or other olTicer ns afore 
Ra«l bIi-iU conRider tlie claim 
he citahli<»lie<l 

<Mubi»i<rd buim-<j ami tint the Bale or otlicr 
ce^eiTM^ih^ disposition of the land «hoiild 
not take place he shall stop 
the sale or other disjxoilion of the laiui 

hnl such sale or ovl er disposition of the 
land maa afterwards he proceeded with if on 
an t rder issued bj the Local Goicriiincnt to 
trj the claim or objection ns proaided m 
section C of this Act the claimant or objector 
shall fad to establish the same 

6 If the Collector or other officer as nfore 
Delivery in cla n '''**^* ®^*'**^ OTtler that the claim 
a tofeofy of order Of objection he rtjccled or 
«i Tjeton or of (j,at the land be sold sub 
ject to any condition or rc 
scriation or that it bo otherwise dealt with 
he shall cause a cop> of such order to bo 
deliiered to the claimant or olijector 

and if such claimaiil or objector shall not 
. , , , within out week from iho 

Odcrvtcn na deJnerj of such cop) ornitJi 
in such further time as the Collector or other 
oQicer as aforc'saul for ana special reason to be 
recorded shall set fit to ptrant pive notice in 
wntiUK to such Collector to otlicr ofliccr aa 
aforesaid that he inteii Is to contest such order 
the order shall be final 

If the claimant or objector shall within the 
lime allowed f-ive snch notice 
Pep ri I R vrvi Q qj. ^thet officer 

as aforesaid ►hall iinnie liateU make a report 
to the Hoanl of Ilevcnoe or other siiperj^ 
66r 
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and upon such examination and after in 
Specting the documents of the parties and making 
ana further enquiry that imj appear uecessirv 
shall procee 1 to pass such order in the case as 
It mij consider just and proper 

14 Lo appeal ahall lie from any decision 
or order passed nnder this 
Act nor shall any such deci 
8ion or order be open to leri 


appeal o 


16 If on the trial of any suit under this 
Act any question of law or of 
Ac^'Vo having the force of law 

H ch Cou t ftc or the construction of a docu 
inent affecting the merits of 
the case shall arise on which the Court shall 
entertain reasonable doubts tae Court may 
either of itii own motion or on the apphcatior of 
any of the parties to the suit draw up a stite- 
ment of the case and submit it with its oirn 
opinion for the opinion of the High Court of 
Judicature or of the highest Cnil Court of 
appeal and revision m the territory in winch the 
land IS situate 

I’roTided that it shall ho the duty of every 
Court held under this \ct to 
obi K lory make such reference to such 

High Court or Court of 
appeal if jn any suit under ihis Act any 
qvmiioji shall arise jJiroJitng nny principle 
of general importance or the rights of a class 
l6 The Court mar proceed in the case 
notwithstanding a reference 

f.nrvrihurj’n?^*^ <0 *^>6 O'" 

f<*rence * Tiiglicst Ci'il Court of appeal 
ns aforesaid, and may pass an 
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order contingent upon the opinion of the High 
Court or other Court as aforesaid on the pomt 
referred , 

but no final order for tho sale or other dispo 
. , . sition of the land in question 
order"**'”* * "* in tho suit or for tho adinis 
Sion or rejection of anj claim 
or objection which shall be licfore the Court m. 
such suit, shall bo passed until the receipt of tho 
order of tho said Iligli Court or highest Civil 
Court of appeal 

17 The record of cases disposed of by 
Courts constituted under this 

b°' 5-*» 

,ted the records of tho principal 

Cnil Court of original juris 
diction in the district m uhich the pioperty m 
dispute IS situate 

Iff Aocfaim foanj fanif or to compenaa 
tion or damages in respect of 
c^.S“^o°UnJ•.oU '•’"J plhenrise 

ordeiituih dealt With On account of Oov 

emmeiit as waste-land sluill 
be recened after the expiration of tliroe lejirs 
^-freun the date on ivhicli such land shall ha\e 
been delivered bj the Government to the pur 
chaser or otherwise dealt with 

If within throe sears after am lands have 
been deliveicd bj the Govern 
Provi on f r susij niciit lo the purchaser Or other 
I wise dciU witli any claimant 

or objector shall prefer a claim 
to the land so delivered or otherwise dealt with 
or an objection to such sale or lo compensatKjn 
or damages in respect thereof in the Court con¬ 
stituted under this Act for tho district m whuyh 



10 ■\V-ISTE-Li’'OS (CLilSf’*) ‘ ^ 

,8 the hnil IS situate, a»J "prefS^ 

...Ihcient reason "“f.' Sor ethe'»«"' 
claim or obicction to the ' ..j onfler s« 

as a/oresriil irilliin the g Sis .1 a*® 

tioi, 1 of,£ I msnter obl«' 
or objection, makiiie the fa' j„it,ctoro‘"® 
nhintill and tlie Co lector of ss ato« 

Sscor aforesaid (iriUi the like p c6ce< 

said if Biicl. other oltcer be J'* ,,„,1 joiu 

of the prlncpal Ci.il Court lh< 

dictJon 111 tho district) the d 
suit , . 

ind the foregoing prou9.009 of this pi 

be applic-ible to the trnl and determ 
the suit _ » 1 in, {Tlr^ 

The report of the officer emplojeu lO b , 
delivery- oi to take j^eessjon on the par 
Government of the hod sold or otJ.ermse d^' 
AYith 8h«n beconcliisJie evidence as to tl e dlt« 
on which such deJMOOf wie made orpoBsessioJ 

was taken i i , , , , 

19 In nn^ case Jn which the Hn } his fcecfl 
,r , «.«iab:. h«» Cowa sh.JJ beo/ 

on noi lo be Opinion that the claim of (ho 
bill com cJiiiinant is estaldi'shcd «*“ 
pen»«»un Court sliall not award the 

claimant possession of the land m dispute but 
shall order him to re eiie from the Goiernmcot 
treasupj wav of rompcnsition a sum equal 
to the price at which the land was sold iti nddi 
tion to the costs of sntt 

20 If (ho hnd ahnll hive been eold sub’ 
\\ hen land sold not jcct to niiy Conditioner reser 
8o;d’*“b'^[' ih°'' '“Ttion or shiU not have been 
dealMv(ih°^ ff'Viw sold, but shnll have been other 
'tieo iJenlt intb on account 
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oilhe Go\eTOment, and tlie Court shall be of ” 
opinion that the claim lo such land, or the objec- 
, tion of an objector, is established, the Court 
shall award the claim.ant or objector to recene 
such sum in respect of his inteTest in such land 
as shall he awarded in that behalf under the 
proMsionsof Act VI of IS-OT {for the aegiiwi- 
ttoH of land for publie purposes) , 

and thereupon the Local Goiernment shall 
proceed under the said Act lo obtain an award 
of the value of such interest 

21 An award under my of the proMbions 
^ of tlie two last preceding sec* 

Aw*rd «ind«r two tions shall be m full satisfac* 
»uil»«ti'faeuori^ ftoo *1'® claim of tho claim- 
‘ ant or objector, and bliall bar 
any future claim on Ins part in respect to the 
land in suit, resting on the same cause of action, v 
or on a cause of action which existed prior to tlie 
date of the sale or other disposition of tlie land 
on actotuit of Gotcroment 

22. XothTngTtmhis Act sltnll be held to 
Go,.rra™, .oi P™''"* '>'» Local Goietii- 

barred frcni award- ment from awanllug to any 
for I"®''*®*laiui sold on 
s^i**thoi>Eh'cu!m atcoiint of Goicrnnient, on 
_beii.t priferred in proof lo the Falisfactlou of 
the I/Ocal Goieriimenl of tlie 
cHitn of such claimant (iiotwith>.tTnding tliat 
be maj not haie preferred hi** claim either to tbe 
Colh cloroi other officer afore«aid or to tho 
']>ropt*r f'ofrt con'>titiilcd niidti this \rt, within 
the ix?rio(l ire«cribe<l bj tins \rt) such amount 
oa coini^iioalion for the said hiul within the/ 
limit as lo nmornt mentioned in section IP of 
his Act, if the land haie been sold not subject 
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18 the land is situate and shall shoi^ ^^red hi* 
suificient reason for not having offcer 

claim or objection to the Collectoi or o ' , ggc 
as aforesaid within the period ocla’® 

tioii 1 of this Act such Court shall n e (j.ecto^ 
or objection making the claimant or J.^ 
plaintiff and the Collector of the district 
officer aforesaid (with the like provision nfneei 

said if such other officer be the presi ‘ ^,3. 

of the principal Cnil Court of origi 
diction m the district) the defendan 
suit 

and the foregoing proMsions of this c 

be applicable to the trial and determin 

*^^^Ths report of the officci employ^ 
delivery or to take possession on me j 
Government of the land sold cr othenv ^ 

with shall be conclusne evidence as to u 
on which such delivorj was made orpos 
was taken it..«ieo 

19 In any case m which the land ha 

„ ' -ol.l .r Ihe Coart .Inll >1! 

If c aim establ shrd ,i,- nlnim of tl' 

pwness on not ID be opinion that the claim o 
given but com cl uinaut is eBtabliBhca 
pensatio Court ehall not award tn 

claimant possession of the land in dispute J- 
shall Older him to rcioue from the Go\ernme 
treasury byway of compensation 
to the price atwhich the land ivas sold m au 
tion tn the costs of suit , , 

20 If the land shall have been sold su 

, . ,, , ject to any condition or rcsei 

When lund so o not ^ i _n l.nvn nee 

sbsoluteU or r.31 aation or sliall 

■old b t olh'Twue sold hut sliall liat 0 bccn otlici 

n,u <Ieilt vvitU ort IccoM 
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oftho Go\eminent and tlio Court slnll be of 
opinion that the claim to socli land or the objec 
tion of an olijector is established, the Court 
shall aivard the claimant or objector to recene 
such sum in respect of Ins interest m such land 
as shall he awarded in that behalf under the 
provisions of Act 11 of 1857 {jor the aequtsi 
tton of laud for pnWie pur/x *c») 

and thereupon the Local Go'ernment shall 
proceed under the said Act to obtain an awaid 
of the \aluo of such interest 

21 An award under an> of the provisions 
of the two last preceding sec 
l.sS ratoV.™ ‘“"S Bitisfac 

fui<sat*rac(oi tioo of the claim of the claun 
' ant or objector and shall bar 
any future claim on biB part in respect to the 
land in suit resting on the same cause of action 
or on a cause of action which existed prior to the 
date of the sale or other disposition of tlie land 
on account of Government 


22 b.ot.hvwg In -thv® Act s,Ue.\l UeUl to 


Go\ernrnfnt ot 
birred from a \ar(J 
me f«mp« It o 
toe land ib lutely 
s ' ’ Vhp eh cla ro 
.be t preferred in 


pieveiit the Local Govern 
ment from avvariiifr to any 
claimant oftvasle Jan 1 b Id n 
account of Cc'ermient n 
proof to tie Fatisfaition of 
the Local (.oMrnncnl of tlie 


claim of eucli claimant (notwilhFtanding tJ at 
lio may not lia\C j referred Ins claim either to tlie 
ColIccloror otlicr olTcer as aforesn 1 or lo the 


J r pel CoFTt con tituted uii Jci tl is \ct within 
tlie period jrecenbed by tin*. \ri) such amount 
as corn! onsatnn for the sail laiul within the 
limit as to amornl mentioned in section K» of 
Jus Act if the land have been sold not subject 
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to'24 to any condition or reservation, as to such Local 
Government may seem proper. \ 

23 H the land have been sold subject 

any condition or leservation. 
Compensation been Otbermse ai3 

land sold subject to j t « n/«r.mint ol GoV 

condition, if claim posed of, on accouoi Oi 

proved though not ernment, and any claim to 

preferred m time objection tO the sai3 

or other disposition of the ^ q* J'grJment, 

to the satisfaction of the Local 
althoaglinot prefemd to the 
officer os aloresaid. ' . 

under this Act within the to 

this Act, the Local “Tas to 

such claimant or objector be the 

such Local Government '“y , obiec- 

valne of the interest of snch claimant or onj 


Wr in such land n _ .jje 

24 Ilnleas "I* 

Br*"“ 

G.»a.r Importing the plural number 

shall include the sinjmlar .lumbe r, nm l woj^ 

importing the maecnlmo gender suau 
females 




